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penses and rate of assessment for 
1975-76 crop year, comments by 
11-12-75 _ 49791; 10-24-75 

Tomatoes; grade, size and inspec¬ 
tion requirements; comments by 

11-14-75 _ 50541; 10-30-75 

Animal and Plant Health Inspection 
Service— 

Scabies in Cattle; inspection and 
transit; comments by 11-13-75. 

48140; 10-14-75 


COMMERCE DEPARTMENT 

Rules of procedure for handling 
contract appeals; comments by 
11-10-75 . 47797; 10-10-75 

COMMODITY FUTURES TRAOING 
COMMISSION 

Commodity options; temporary regula¬ 
tions; comments by 11-11-75. 

49360; 10-22-75 

COST ACCOUNTING STANDAROS 
BOARO 

Allocation of business unit general and 
administrative expense to final cost 
objectives; cost accounting standard; 
comments by 11-14-75 . 41801; 

9- 9-75 

ENVIRONMENTAL PROTECTION AGENCY 

Commonwealth of Pennsylvania; pro¬ 
posed revision to State Implementa¬ 
tion Plan; comments by 11-10-75. 

47521; 10-9-75 

North Dakota: Proposed approval and 
Promulgation of State Implementa¬ 
tion Plans; comments by 11-10-75. 

47519; 10-9-75 

FEDERAL COMMUNICATIONS 
COMMISSION 

Cable Television System; extension of 
comment period; 11-10-75 . 47521; 

10- 9-75 

FEDERAL ELECTION COMMISSION 

Subpoena regulations; comments by 

11-10-75 _ 47688; 10-9-75 

FEDERAL HOME LOAN BANK BOARO 

Mobile facilities; comments by 

11—10-75 _ 47150; 10-8-75 

Mortgage futures transactions; com¬ 
ments by 11-10-75.. 47149, 47152; 

- 10-8-75 

Savings and loan associations; conflicts 
of interest; comments by 11-10-75. 

43832; 9-23-75 

HEALTH. EDUCATION. AND WELFARE 
DEPARTMENT 

Food and Drug Administration— 

Animal food or feed; prohibited sub¬ 
stances; comments by 11-10-75. 

41797; 9-9-75 
Biological products; additional stand¬ 
ards for Cyroprecipitated Anti¬ 
hemophilic Factor (Human); com¬ 
ments by 11-10-75 .. 41799; 

9-9-75 

Diagnostic x-ray equipment; com¬ 
ments by 11-10-75 . 33828; 

8-12-75 

Office of the Secretary— 

President's Council on Physical Fit¬ 
ness and Sports; to be held In 
Bethesda. Md. (open), 11-13 and 
11-14—75 __ 42912. 9-17-75 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

Indian housing; comments by 10-10-75. 

43372; 9-19-75 


Office of the Secretary — 

Emergency Homeowner's Relief: 
comments by 11-12-75 47694; 

10-9-75 

INTERIOR DEPARTMENT 

Indian Affairs Bureau — 

Management of Osage Judgment fund 
for education and socio-economic 
programs; comments by 11-10-75. 

47795; 10-10-75 

JUSTICE DEPARTMENT 

Orug Enforcement Administration — 
Controlled substances; authorization 
to purchase for vessels; comments 
by 11-10-75 .... 47514; 10-9-75 

LABOR DEPARTMENT 

Occupational Safety and Health 
Administration— 

North Carolina supplements to 
approved plan; comments by 

11-10-75 _: 47515; 10-9-75 

SECURITIES AND EXCHANGE 
COMMISSION 

Proxy solicitation; comments by 
11-10-75 _ 48142: 10-14-75 

TRANSPORTATION DEPARTMENT 

Coast Guard— 

Drawbridge operation regulations, 
AIWW, Hallandale. Fla.; comments 
by 11-14-75 ... 48363; 10-15-75 
Lined fire hose requirement; coni 
ments by 11-10-75 . .... 43739: 

9-23-75 

Oil Tankers, domestic; separate bal 
last requirements; comments by 
11-13-75 48289; 10-14-75 

Federal Aviation Administration — 
Alpine. Tex.; designation and altera 
tion of transition areas; comments 
by 11-13-75 ... 48142: 10-14-75 
Ellensburg. Washington; alteration of 
transition area: comments by 11- 
13-75 48141; 10-14-75 

Visual Acuity requirements for medi 
cal certificates; use of contact 
lenses; comments by 11-10-75 

42024; 9-10-75 

National Highway Traffic Safety 
Administration— 

Compliance enforcement and defects 
investigation; codification; com¬ 
ments by 11-14-75.. . 44842: 

9-30-75 

TREASURY DEPARTMENT 

Customs Service — 

Customs field organization; changes 
In Customs Region IX; comments 
by 11-10-75 47795; 10-10-75 

Customs field organization; change 
in Customs Region II; comments 
by 11-10-75.. 47795: 10-10-75 
Dayton, Ohio, Region IX; extension 
of port limits; comments by 
11-13-75 _... 40139; 10-14-75 


flU 
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VETERANS ADMINISTRATION 
Volunteer services; exemption of Income 
from computation of annual income; 

comments by 11-10-75 . 48143; 

10-14-75 


Next Week’s Public Hearings 


agriculture department 

Agricultural Marketing Service— 

Milk in the Louisvillc-Lexington- 
Evansville marketing area; hearing 
on proposed amendments to tenta¬ 
tive marketing agreement and 
order; to be held in Louisville, Ky., 

11-13-75 ... 50050; 10-28-75 

Milk In the Nashville, Tennessee 
marketing area; hearing on pro¬ 
posed amendments to tentative 
marketing agreement and order, to 
be held in Nashville, Tenn., 

11-11-75 _ 50098:10-28-75 

TRANSPORTATION DEPARTMENT 

Federal Aviation Administration— 
Airport noise policy; to be held In: 
Denver, Colo., 11-10-75; Aspen, 
Colo., 11-11-75; Salt Lake City, 
Utah, 11-13-75; Boston, Mass., 
11-13 and 11-14-75 ... 48961; 

10-20-75 

INTERNATIONAL TRADE COMMISSION 

Conditions of competition between 
domestic and imported shrimp; to be 
held in New Orleans, La.; 11-11-75. 

41856. 9-9-75 


Next Week’s Meetings 


ACTION 

National Voluntary Service Advisory 
Council; to be held in Washington, 
D.C., 11—10 and 11-11—75 ... 47532; 

10-9-75 

ADMINISTRATIVE CONFERENCE OF THE 
UNITED STATES 

Committee on Rulemaking and Public 
Information; to be held In Washing¬ 
ton, D.C. (open with restrictions), 

11-14-75 _ 50741; 10-31-75 

AGRICULTURE DEPARTMENT 

Agricultural Marketing Service— 

Shippers Advisory Committee; to be 
held in Lakeland, Fla. (open), 
11-11-75 . 48956; 10-20-75 

Forest Service— 

Cascade Head Scenic-Research Area 
Advisory Council; to be held in 
Lincoln City, Oregon (open), 11-14 
and 11-15-75 49811; 10-24-75 
Prescott National Forest Grazing Ad¬ 
visory Board; to be held in Prescott, 
Arlz. (open with restrictions). 

11-14-75. 48957; 10-20-75 

AMERICAN REVOLUTION BICENTENNIAL 
ADMINISTRATION 

Advisory Committee on Racial, Ethnic 
and Native American Participation in 
the Bicentennial; to be held in Wash¬ 
ington, D.C. (open with restrictions), 
11-10-75 _ 48961; 10-20-75 


CIVIL RIGHTS COMMISSION 

Delaware Advisory Committee; to be 
held in Wilmington, Del. (open), 

11-10-75 _ 49328; 10-22-75 

Florida Advisory Committee; to be 
held In Coral Gables, Fla. (open), 

11-13-75 .. 49399; 10-22-75 

Georgia Advisory Committee; to be held 
in Atlanta, Ga. (open), 11-10-75. 

49399; 10-22-75 
Maine Advisory Committee, to be held 
in Augusta, Me. (open), 11-12-75. 

49399; 10-22-75 
Michigan Advisory Committee; to be 
held in Sault Ste. Marie, Mich, (open), 
11-11 and 11-12-75 ....... 49400; 

10-22-75 

New Hampshire Advisory Committee; to 
be held in Manchester, N.H. (open), 

11- 10-75 _ 49399; 10-22-75 

New York Advisory Committee; to be 

held in New York, N.Y. (open), 11- 

12- 75. 49400; 10-22-75 

Ohio Advisory Committee; to be held in 

Cincinnati. Ohio (open), 11-15-75. 

49400; 10-22-75 
Tennessee Advisory Committee; to be 
held In Memphis. Term, (open), 
11-14-75 .. 49400; 10-22-75 

COMMERCE DEPARTMENT 

Domestic and International Business 
Administration— 

Foreign Availability Subcommittee of 
the Computer Science Systems 
Technical Advisory Committee; to 
be held in Washington, D.C. (open), 
11-12-75 ™ 47813; 10-10-75 
Hardware Subcommittee of the Com¬ 
puter Systems Technical Advisory 
Committee; to be held in Washing¬ 
ton, D.C. (open and closed), 

11-11-75 _ 47814; 10-10-75 

Licensing Procedures Subcommittee 
of the Computer Systems Technical 
Advisory Committee; to be held 
in Washington, D.C. (open and 
closed), 11-12-75 . 47814; 

10-10-75 

Technology Transfer Subcommittee 
of the Computer Systems Technical 
Advisory Committee; to be held 
in Washington, D.C. (open and 
closed). 11-11-75 _ 47815; 

10-10-75 

CONSUMER PRODUCT SAFETY 
COMMISSION 

Technical Advisory Committee on 
Poison Prevention Packaging; to be 
held In Washington, D.C. (open), 
11-11 and 11-12-75 . 48548; 

10-16-75 

DEFENSE DEPARTMENT 

Air Force Department— 

National Defense Transportation As¬ 
sociation; to be held at Scott Air 
Force Base, Illinois (open with re¬ 
strictions). 11-12 and 11-13-75. 

48533; 10-16-75 


Army Department— 

Ballistic Missile Defense Technology 
Advisory Panel; to be held in 
Huntsville. Ala. (closed). 11-11 
through 11-13-75 .... 49582; 

10-23-75 

Environmental Advisory Board, to be 
held In Washington, D.C. (open), 
11-12 and 11-13-75 . 49376; 

10-22-75 

Navy Department— 

Chief of Naval Operations Industry 
Advisory Committee for Telecom¬ 
munications; to be held In Wash¬ 
ington, D.C. (closed), 11-12 and 
11-13-75 ™ 49582; 10-23-75 

Office of the Secretary— 

Defense Science Board Task Force 
on "Electronic Test Equipment"; 
to be held in Arlington, Va. (open), 
11-12 and 11-13-75 _ 49583; 

10-23-75 

Department of Defense Wage Com¬ 
mittee; to be held in Washington, 
D.C. (closed), 11-11-75.. 48956; 

10-20-75 

ENERGY RESEARCH AND DEVELOPMENT 
ADMINISTRATION 

General Advisory Committee; to be held 
in Washington. D.C. (open In part), 
11-13 and 11-14-75 49600; 

10-23-75 

ENVIRONMENTAL PROTECTION AGENCY 

Air Pollution Chemistry and Physics Ad¬ 
visory Committee; to be held in St 
Louis, Mo. (open with restrictions), 
11-13 and 11-14-75 . 49600; 

10-23-75 

Environmental Radiation Exposure Ad¬ 
visory Committee; to be held in 
Washington, D.C. (open), 11-11 and 
11-12-75 .... 48389; 10-15-75 

Technical Advisory Group to the Munici¬ 
pal Construction Division; to be held 
in Cincinnati. Ohio (open), 11-10 and 
11-11-75.. __ 45871; 10-3-75 

FEDERAL COMMUNICATIONS 
COMMISSION 

Radio Technical Commission for Aero¬ 
nautics, to be held in Washington. 
D.C. (open with restrictions), 11-12 
and 11-13-75 49406; 10-22-75 

Utilization of frequencies assigned for 
flight test; comments by 11-10-75 
and reply comments by 11-20-75. 

48380; 10-15-75 

FEDERAL COUNCIL ON THE AGING 

Committee on Older Americans Charter, 
to be held in Washington. D.C., 
(open), 11-11-75 -- 50563 

Economics of Aging Committee, to be 
held In Washington, D.C. (open), 
11-13-75 _ 50563; 10-30-75 

FEDERAL PREVAILING RATE ADVISORY 
COMMITTEE 

Committee meetings; to be held In 
Washington, D.C. (closed). 11-13-75. 

48549; 10-16-75 


EEDCiM KEGtSTO, VOL 40. NO. 214—WE0NE50AY, NOVEMBE* 5, 1075 


lx 














REMINDERS—Continued 


GENERAL SERVICES ADMINISTRATION 

Archives Advisory Council, to be held In 
Laguna Niguel, Calif., 11-17 and 

11-18-75 .. 48734; 10-17-75 

Regional Public Advisory Panel on 

Architectural and Engineering Serv¬ 
ices; to be held in Atlanta. Georgia 
(closed), 11-12 through 11-14-75. 

50154. 50155; 10-28-75 
Regional Public Advisory Panel on 

Architectural and Engineering Serv¬ 
ices, Region 9; to be held at San 
Francisco, Calif, (closed). 11-10-75. 

48180; 10-14-75 

HEALTH, EDUCATION. AND WELFARE 
DEPARTMENT 

Food and Drug Administration— 

Dental Drug Products Advisory Com¬ 
mittee to be held In Rockville. 
Md. (open in part), 11-12 and 

11-13-75 .... 

Endocrinology and Metabolism Ad¬ 
visory Committee; to be held in 
Rockville, Md. (open in part). 

11-14-75 _ 49593; 10-23-75 

Hemorrhoidal Drug Products Review 
Panel to bo held in Rockville, 
Md. (open in part), 11-16 and 

11-17-75 _ 49115; 10-21-75 

Medical Device Good Manufacturing 
Practice Draft Regulation; to be 
held In Washington. D.C. (open). 

11-10-75 .. 47530; 10-9-75 

Neurologic Drugs Advisory Commit¬ 
tee; to be held In Rockville, Md. 
(open In part), 11-10 and 

11-11-75 . 49593; 10-23-75 

Panel on Review on Vitamin, Mineral, 
and Hematinic Drug Products, to 
be held in Rockville, Md. (open in 
part), 11-14 and 11-15-75 (re¬ 
scheduled; originally oppeared at 
40 FR 43537, 9-22-75).. 49595; 

10-23-75 

Professional and patient labeling for 
intrauterine contraceptive devices; 
comment period extended to 
11-14-75 .... 48362; 10-15-75 

Topical Analgesics Review Panel to 
be held in Rockville. Md. (open in 
part), 11-12 and 11-13-75. 

Health Resources Administration— 
National Advisory Council on Nurse 
Training; to be held in Bethesda. 
Maryland (open), 11-10 through 

11-12-75 _. 47531; 10-9-75 

National Institutes of Health— 

Arteriosclerosis Specialized Centers 
of Research (SCOR) Ad Hoc Re¬ 
view Committee; to be held in 
Bethesda. Md. (open in part). 

11-10-75 . 49381; 10-22-75 

Clinical Applications and Prevention 
Advisory Committee; to be held in 
Bethesda, Md. (closed). 11-13-75. 

50118; 10-28-75 
National Advisory Child Health and 
Human Development Council, to 
be held in Bethesda. Md. (open). 
11-17-75 _ 44174; 9-25-75 


National Cancer Advisory Board and 
Combined Modality Committee, to 
be held in Bethesda, Maryland 
(partially open), 11-10 and 
11-11-75 .. 46340; 10-7-75 

National Cancer Advisory Board Sub¬ 
committee on Centers, to be held 
In Bethesda, Md. (open with re¬ 
strictions). 11-16-75 ... 49382; 

10-22-75 

National Commission on Arthritis and 
Related Musculoskeletal Diseases; 
to be held at Milwaukee, Wisconsin 
(open). 11-10, 11-11, and 11-12- 

75 . 48542; 10-16-75 

National Commission on Diabetes; to 
be held in Bethesda, Maryland 
(open), 11-13-75 .. 48542; 

10-16-75 

Pharmacology-Toxicology Program 
Symposium; to be held in Wash¬ 
ington, D.C. (open with restric¬ 
tions), 11—13 and 11—14—75. 

46341; 10-7-75 
Pharmacology-Toxicology Research 
Program Committee; to be held in 
Washington, D.C. (open). 11-12- 

75 .. 46341; 10-7-75 

Office of Education— 

Advisory Committee on the Rights 
and Responsibilities of Women, to 
be held In Washington. D.C.. 
(open), 11-13 and 11-14-75 
(Rescheduled from 11-6 and 
11-7-75) 50556; 10-30-75 

Advisory Council on Education Statis¬ 
tics, to be held In Washington. D.C. 
(open with restrictions), 11-11 
and 11-12-75 50555: 10-30-75 

Advisory Council on Women's Edu¬ 
cational Programs, to be held 
in Washington. D.C. (open), 

11-11-75 49381; 10-22-75 

National Advisory Council on Voca¬ 
tional Education Administrative 
Committee; to be held In Kansas 
City, Mo. (open), 11-13 and 

H-14-75 .. 50120; 10-2S-75 

Office of the Assistant Secretary for 
Health— 

Protection of Human Subjects of Bio¬ 
medical and Behavioral Research 
National Commission; to be held 
in Ann Arbor. Michigan (open with 
restrictions). 11-15-75. .. 49815; 

10-24-75 

Office of the Secretary— 

President's Commission on Olympic 
Sports; to be held in New York. N.Y. 
(open). 11-10 and 11-11-75. 

49595,10-23-75 
Review Panel on New Drug Regula¬ 
tion; to be held in Washington. D.C. 
(open), 11-10 and 11-11-75. 

49595; 10-23-75 
Social Security Administration— 

Supplemental Security Income Study 
Group, to be held in Baltimore, Md. 
(open), 11-13 and 11-14-75. 

48707; 10-17-75 


INTERIOR DEPARTMENT 
Land Management Bureau— 

Alaska Outer Continental Shelf Office 
Socioeconomic Conference, to be 
held In Anchorage, Alaska; (open), 
11-11 through 11-13-75.. 50549; 

10-30-75 

O&C Multiple Use Advisory Board; to 
be held in Portland, Oregon (open 
with restrictions), 11-13-75. 

45452; 10-2-75 
Oregon State Multiple Use Advisory 
Board; to be held In Portland, 
Oregon (open with restrictions), 

11-11-75 .. 45452; 10-2-75 

National Park Service— 

Chesapeake and Ohio Canal National 
Historical Park Commission; to be 
held in Harpers Ferry. W. Va, (open 
with restrictions), 11-15-75. 

49585; 10-23-75 
Office of the Secretary— 

Future Energy Prospects National 
Petroleum Council Committee; to 
be held In Washington, D.C. (open 
with restrictions); 11-13-75. 

49810; 10-24-75 

JUSTICE DEPARTMENT 

Office of the Attorney General — 
Federal Advisory Committee on False 
Identification, to be held in Wash 
ington, D.C. (open), 11-13-75. 

50548: 10-30-75 

MARINE MAMMAL COMMISSION 

Marine Mammal Commission and Com 
mittee of Scientific Advisors on 
Marine Mammals; to be held at 
Anchorage. Alaska. 11-13 through 
11-15-75 .... 48552; 10-16-75 

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 

Lunar Advisory Committee; to be held 
in Washington. D.C. (open with re 
strictions), 11-10 through 11-12-75 

49614; 10-23-75 

NATIONAL SCIENCE FOUNDATION 
Advisory Panel on Science Education 
Projects subpanel on Faculty Re 
search Participation; to be held in 
Washington. D.C. (closed). 11-13 
through 11-15-75 . 50156; 

10-28-75 

Computer Science and Engineering 
Advisory Panel; to be held in Wash 
ington, O.C. (open). 11-11 and 

11-12-75 . 49823; 10-24-75 

International Decade on Ocean Explora 
tion Proposal Review Panel: to be held 
in Washington, O.C. (dosed). 11-11 
through 11-13-75 . . 49823; 

10-24 75 

SMALL BUSINESS ADMINISTRATION 

Columbia District Advisory Council: to 
be held In Columbia, S.C. (open). 
11-11-75 48963:10-20-75 

Hartford District Advisory Council; to be 
held In Hartford, Conn. (open). 

11—12—75 .. 48963; 10-20-75 

Sioux Falls District Advisory Council, to 
be held In Sioux Falls, S. Dak. (open). 
11-14-75 50580; 10-30-75 
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STATE DEPARTMENT 

Advisory Committee on Foreign Rela¬ 
tions of the United States; to be 
held at Washington. D.C. (closed), 
11—14—75 _ 47153; 10-8-75 

Advisory Committee on Transnational 
Enterprises, to be held in Washing¬ 
ton. D.C. (open), 11-17-75 . 50547; 

10-30-75 

Office of the Secretary— 

Government Advisory Committee on 
International Book and Library 
Programs; to be held in Washing¬ 
ton, D.C. (open with restrictions), 
11-12 and 11-13-75 ... 48955; 

10-20-75 

TRANSPORTATION DEPARTMENT 

Federal Aviation Administration— 
Airport noise policy; to be held In 
Cambridge. Mass., on 11-13 and 
11-14-75 _ 45864; 10-3-75 

Federal Railroad Administration — 
Railroad Operating Rules Advisory 
Committee; to be held in the 
Atlanta, Ga. area (open), 11-10 
and 11-11-75 48163; 10-14-75 

TREASURY DEPARTMENT 

Alcohol, Tobacco and Firearms 
Bureau— 

Distilled Spirits Plant Supervision Ad- 
visory Committee, to bo held In 
Washington, D.C. (open), 11-12 
and 11-13-75 . 49376; 10-22-75 

U.S. ARMS CONTROL AND DISARMAMENT 
AGENCY 

General Advisory Committee on Arms 
Control and Disarmament, to be held 
in Washington, D.C. (closed), 11-13 
and 11-14-75 - 49422; 10-22-75 
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presidential documents 

Title 3 — The President 

PROCLAMAl'ION 4405 

Thanksgiving Day, 1975 

By the President of the United States of America 

A Proclamation 

Two hundred years ago the frontier colonics of America braced for 
a long and dctcmiincd conflict with the strongest military power in the 
world. The petition of our Founding Fathers for redress of their griev¬ 
ances had been rejected by King and Parliament, and the people of 
America began the struggle from which emerged this great Nation. 

Our Nation is the oldest continuously surviving republic in the world. 
For 200 years our freedoms have been questioned, challenged, tested and 
reinforced. These freedoms have shaped our destiny and served as a 
beacon to other peoples. Our Nation draws its strength from people of 
every creed, of every color, of every race—native Americans and people 
from every' nation in the world who for two centuries have come to share 
in the rewards and responsibilities of our American Republic. 

On the eve of our 200th year, Thanksgiving Day should Ik: a day of 
special reflection upon the qualities of heart, mind and character of the 
men and women who founded and built our great Nation. Let us join 
in giving thanks for our cultural pluralism. Let us celebrate our diversity 
and the great strengths that have conic from sharing our traditions, our 
ideas, our resources, our hopes and our dreams. Let us be grateful that 
for 200 years our people have been dedicated to fulfilling the democratic 
ideal—dedicated to securing '‘liberty and justice for all.” 

NOW, THEREFORE, I, GERALD R. FORD, President of the 
United States of America, in accord with Section 6103 of Title 5 of the 
United States Code, do hereby proclaim Thursday, November 27, 1975, 
as a day of national thanksgiving. 

Let each of us, in his own way, join in expressing personal gratitude 
for the blessings of liberty and peace we enjoy today. In so doing, let us 
reaffirm our belief in a dynamic spirit that will continue to nurture and 
guide us as we prepare to meet the challenge of our third century. 

I call upon all Americans on this day to gather with family and friends 
in homes and places of worship and join in offering gratitude for this 
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THE PRESIDENT 


Nation’s countless blessings. I ask that we share with our senior citizens 
and with those less fortunate than ourselves this special day that brings 
us all eloper together. 

IN WITNESS WHEREOF, I have hereunto set my hand this fourth 
day of November, in the year of our Lord nineteen hundred seventy-five, 
and of the Independence of the United States of America the two 
hundredth. 



[FRDor.75-299t6 Filed Il-4-7S;l2;0J pm] 
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51 111 


Executive Order 11887 


November 4, 1975 


Amending the Civil Service Rules To Except Certain Positions 
From the Career Service 

By virtue of the authority vested in me by the Constitution of the 
United States of America and Sections 3301 .and 3302 of Title 5 of the 
United States Code, and as President of the United States of America, 
Section 6.8 of Civil Service Rule VI is amended by adding “and in the 
Department of Commerce” after "Department of the Interior”. 



The White House, 

November 4. 1975. 

[FR Doc.75-29947 Filed 11-4 75;I2:03 pro] 
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rules and regulations 


51413 


TMs section of the FEDERAL REGISTER contain* * regulatory documents having gencml applicability and legal effect most of which are 
Keyed to and codified in the Code of Federal Regulations, which Is published under 50 titles pursuant to 44 U S~C. 1510. 

The Code of Federal Regulations Is sold by the Superintendent of Documents. Price* of new books are bated In the best FEDERAL 
REGISTER Issue of each month. 


Title 32—National Defense 
CHAPTER XIV—RENEGOTIATION BOARD 

PART 1453—MANDATORY EXEMPTIONS 
FROM RENEGOTIATION 

Common Carriers by Water 
§1133.3 l Amended ] 

Section 1453.3(d) (2) Fiscal years end¬ 
ing on or alter December 21, 1953 Is 
kmended by deleting in subdivision (1> 
thereof, the words -January 1. 1974", 
and inserting in lieu thereof the words 
“January 1. 1975”. 

{3*o, 109. 65 8tat. 72; 50 UBC-A., App See. 

1310) 

Duted: October 31,1975. 

FL C. HOLMqtnsT. 

Chairman . 

ire Doc .75-29697 Filed 11^4-75:8:45 am] 


Title 7—Agriculture 

CHAPTER XIV—COMMODITY CREDIT COR¬ 
PORATION, DEPARTMENT OF AGRICUL¬ 
TURE 

PART 1430—DAIRY PRODUCTS 
Increase in Prices 

The United States Department of Agri¬ 
culture has announced an increase, ef¬ 
fective October 3. 1975. In the price sup¬ 
port level for manufacturing milk for the 
remainder of the markettng year which 
ends March 31, 1976. through purchases 
by Commodity Credit Corporation (CCC) 
of dairy products under the price sup¬ 
port program as provided herein. Ac¬ 
cordingly, f 1430.282 Is revised to read 
as follows: 

5 1 130.282 Prire support program for 

milk. 

<ai ( 1 ) The general levels of prices to 
producers for milk will be supported from 
October 2 . 1975. through March 31. 1976. 
at $7.71 per hundredweight for manufac¬ 
turing milk 

< 2 > Price support for milk will be 
through purchases by CCC of butter, 
nonfat dir milk, and Cheddar cheese, of¬ 
fered subject to the terms and condi¬ 
tions of purchase announcements issued 
by the Agricultural Stabilization and 
Conservation Service. United States De¬ 
partment of Agriculture. 

( 3) Commodity Credit Corporation 
tnay. by special announcements, offer to 
purchase other dairy products to support 
the price of milk. 

(4) Purchase announcements setting 
•tuth terms and conditions of purchase 
tuay be obtained upon request from: 
L’zuud Stats* Department at Agriculture. 

Agricultural SUiaUaatloa and Coooerva- 


tioo Service. Commodity Operation* Divi¬ 
sion. Washington. DC 20250 or United 
States Department of Agriculture. Agri¬ 
cultural Stabilisation and Conservation 
Service. Prairie Village ASCS Commodity 
Office, PX>. Box 8377, Shawnee Mlzaion. 
Kansas 66208. 

(b) (1) CCC will consider offers of 
butter. Cheddar cheese, and nonfat dry 
milk In bulk containers meeting speci¬ 
fications In the announcements at the 
following prices: 

(fa crate jwc pormdj 


Commodity ami Uvotloo 


Produced Produced 

Apr I nn or after 

through Ort.2,197* 
Ocli/iots 


Cheddar ebemx, CA. grade 
A or higher fstandard 
motiturv Iruak. S74 Id SO 

MIL*--- 

Nonfat dry milk, gpr a y 
prtttwa, t'-fi. Mtr* grudr*. 
Hotter, IT.8. grade A or 
higher. New York N.Y., 
and Jrrwy City, Newark, 
and Stcaocua, NJ__ 


TU» 

on. oo 


70.75 


0500 




» For t here* which t« ottered an a “dry** faaii (W» 
than 17A pet molctur*) the pries per pound ahnll be at 
indicalod In form A SC S-ISO. Coptet are available In 
oftkv* tinted la (*)(4). 

* If upon l utr**-r ion t«*c» do not fully comply with 
snacMattona, Iba prfcv part will be m/bjtd to a dbevont 
of 0.2k it)/1b ol nouflat dry milk. 

( 2 ) Offers to sell butter at any loca¬ 
tion for which a price is not specifically 
provided for in this section will be coi> 
sidered at the price set forth in this sec¬ 
tion for New York City, less 80 percent 
of the lowest published domestic railroad 
carlot freight rate per pound gross weight 
for a 60.000 pound carlot. In effect at the 
beginning of the 1975-76 marketing year 
<April 1, 1975), from such other point to 
New York City. The minimum price at 
any location shall be the price at New 
York City minus three cents per pound. 
In the area consisting of Maine. New 
H a mp s h ire, Vermont. Massachusetts, 
Rhode Island. Connecticut. New York. 
New Jersey, Pennsylvania. Delaware, 
Maryland, and Virginia. CCC will pur¬ 
chase only bulk butter produced In that 
area: butter produced In other areas is 
ineligible for offering to CCC in these 
States. 

(Sec. 201.401.63 Stat. 1052.1054. on amended: 
Sec. 4(d), 62 8tat. 1070. as amended; 7 OAC, 
1446, 1421, 15 UB.C. 714b(d)) 

Signed at Washington. D.C.. on: Octo¬ 
ber 29,1975. 

Kenneth K. Frick. 

Executive Vice President . 

Commodity Credit Corporation. 

(FRDOC.T5 29743 Filed 11-4-75;i:43 am] 


Title 9—Animals and Animal Products 

CHAPTER )—ANIMAL AND PLANT HEALTH 
INSPECTION SERVICE. DEPARTMENT 
OF AGRICULTURE 

VIRUSES. SERUMS, TOXINS. AND ANALO¬ 
GOUS PRODUCTS: ORGANISMS AND 
VECTORS 


Correction Notice 

• Purpose: To make editorial correc¬ 
tions. • 

Reference to 1108.8 In f 102.3(b) U> 
(ill) shall be corrected to read I 108.5 by 
these amendments. Also, the require- 
meats in § 102.3(b) (2) (Hi) and the re¬ 
quirements in 1108.5 arc amended to re¬ 
quire a listing of fractions rather than 
the entire product 

These amendments correct the name 
of Erysipelothrix rhusiopathiae in i 113.- 
104(e)(2) to conform with the accepted 
spelling now being used. They also cor¬ 
rect a misprint in the spelling of the word 
“sudden” in f 113.104<e> (1). 

These amendment* delete the label re¬ 
quirements in 9 113.250(h) (2) (I) and add 
them in a new paragraph to 9 112.7. This 
change is made to conform with the 
policy of codifying label requirements In 
Part 112. 

Capitalize each word In the heading of 
9 113.104. 

PART 102—LICENSES FOR BIOLOGICAL 
PRODUCTS 

1. 5102.3 is amended by revLdng 

f 102.3(b)(2) dU) to read: 

§ 102.3 IJecn** applications. 

a a • • • 

fh) • • • 

( 2 ) • • • 

(ill) At least three copies of legends 
prepared as prescribed In 9 108.5 of this 
subchapter designating which facilities 
are to be used in the preparation of each 
fraction; and 


PART 108— FACILITY REQUIREMENTS 
FOR LICENSED ESTABLISHMENTS 

3. I 108.5 is amended by revising 
9 108.5(b) (1) to read: 

§ 108.5 Prrparation of IrgrmU. 

• • • • • 

Cb> * # * 

tl) A listing of all rooms by identify¬ 
ing letters or numbers and the fractions 
prepared in each. Exceptions may be 
listed for general purpose areas or rooms. 
Functions performed In each area and 
room shall be described. 
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PART 112—PACKAGING AND LABELING 

3 . { 112.7 Is amended by adding a new 
paragraph ( 1 ) to read: 

§ 112.7 Sprcinl additional r<tJulron»ciit«. 
• • • • • 

( 1 ) in the case of normal serum, anti¬ 
serum* and antiserum derivatives, the 
type of preservative used shall be indi¬ 
cated on all labels. 


PART 113— STANDARD REQUIREMENTS 

4 . f 113.104 is amended by revising 
paragraphs <e) (1) and (2) to read: 

§113.104 Eryulpclothrix KlniMopjitliior 
Bacteria. 

• • • • • 

(e) • • • 

(1) A satisfactory challenge shall be 
evidenced in the controls by a bac¬ 
teremia, a high body temperature, and 
clinical signs of sickness, including but 
not limited to acute illness with hy¬ 
peremia of the abdomen and ears pos¬ 
sibly terminating In sudden death; mori¬ 
bund and anorexia, with or without 
metastatic skin lesions: slowness with 
variable anorexia, stiffness, and/or Joint 
Involvement; and any combination of 
these symptoms and lesions. 

<2) If at least 75 percent of the con¬ 
trols do not show characteristic symp¬ 
toms of swine erysipelas during the ob¬ 
servation period, including but not 
limited to a body temperature of 105.6* 
P or higher on at least 2 days or 107° P 
or higher for at least 16 hours, the test 
shall be considered Inconclusive; Pro¬ 
vided, That control pigs which meet the 
criteria requirements for susceptibility 
except for high body temperature shall 
be considered susceptible if sacrificed 
and organisms identified ns Erysipelo - 
thrix rhusiopathiae can be isolated from 
the blood, spleen, or other organs. 

5.’section* 113.250 is amended by re¬ 
vising paragraph <h)( 2 )(l) to read: 

§ 113.250 General reauirrmenl!* for bio¬ 
logical product! of animal blood ori¬ 
gin. 

• • • • • 

<h> • • • 

( 2 ) • • • 

<i) Normal serum, antiserum, and 
antiserum derivatives shall contain at 
least one preservative In the following 
table. The amount shall be within the 
range of concentration set forth. 

• • • • • 

(37 Stat. 832 833; 21 U. 8 .C. 151-160). 

Effective date. November 5. 1975. 
These amendments are editorial cor¬ 
rections which do not impose additional 
restrictions, but relax certain require¬ 
ments and clarify others. 

It does not appear that further pub¬ 
lic participation in this rulemaking pro¬ 
ceeding would make additional relevant 
information available to the Department. 

Accordingly, under the administrative 
procedure provisions In 5 U.S.C. 553, it 
is found upon good cause that further 
notice and other public procedure with 


respect to the amendments are imprac¬ 
ticable and unnecessary, and good cause 
Is found for making them effective as 
provided in this document less than 30 
days after publication in the Federal 
Register. 

Done at Washington, D.C., this 30th 
day of October, 1975. 

J. M. Hejl, 

Deputy Administrator, Veteri¬ 
nary Services, Animal and 
Plant Health Inspection 
Service. 

|PR Doc .75-29744 filed ll-4-7fl;8:45 mm) 
Title 10—Energy 

CHAPTER II—FEDERAL ENERGY 
ADMINISTRATION 

(Ruling 1976-101 

TRANSPORTATION COSTS WHERE TRANS¬ 
PORTATION IS PROVIOED BY THE FIRM 
CONCERNED 

Correction 

In FR Doc. 75-23412, appearing at 
page 40826. in the issue for Thursday. 
September 4, 1975, on page 40827, In the 
second column, the sixteenth line from 
the top should be changed to read 
“livered to Firm Y. Consequently such 
in-*’. 

Title 12— Banks and Banking 

CHAPTER V—FEDERAL HOME LOAN 
BANK BOARD 

| No. 75-9801 

PART 541—DEFINITIONS 

Amendments Relating to Certain Interest 
Rate Adjustments 

October 29, 1975. 

The following summary of the amend¬ 
ment adopted by this Resolution Is In¬ 
cluded for the reader’s convenience and 
Is subject to the full description In the 
preamble and the specific provisions in 
the regulation. 

L Existing Regulation. Federal asso¬ 
ciations may not increase the interest 
rate on installment loans by increasing 
the monthly payment 
II. Proposed Amendment. A. Federal 
associations would be permitted to ad¬ 
just mortgage Interest rates by chang¬ 
ing the amount of the monthly payments, 
by changing the length of the loan term, 
or by a combination thereof. 

B. Adjustable Interest rate loans 
secured by owner-occupied single-family 
dwellings would have to contain a num¬ 
ber of consumer protections. 

HI. Final amendment. A. Wthdraws 
proposed provisions with respect to loons 
secured by homes and combinations of 
home and business property. 

B. Permits Federal associations to in¬ 
crease the Interest rate on installment 
loans with respect to multi-family and 
commercial property. 

IV. Reason /or Amendment . To give 
Federal associations additional flexibility 
in negotiating loans Involving commer¬ 
cial and multi-family dwelling bor¬ 
rowers. Multi-family and commercial 


properties are business Investments for 
their owners and Federal associations 
should be able to contract for Interest 
rate adjustments on such properties. 

By Resolution No. 75-118, dated Febru¬ 
ary 6.1975, the Board proposed to amend 
Parts 541 and 545 of the Rules and Regu¬ 
lations for t he Fe deral Savings and Loan 
System (12 CFR Parts 541 and 645) by 
amending 15 541.14(a), 541.14(b) and 
541.14(0 and by adding a new i 545 6-2 
in order to authorize and regulate the 
manner in which federal savings and 
Joan associations may adjust the interest 
rates on loans secured by Improved real 
estate—including multi-family and com¬ 
mercial property. Notice of such pro¬ 
posed rulemaking was duly published in 
the Federal Register on February 14. 
1975 (40 FR 6870-6874). with an in¬ 
vitation for Interested persons to submit 
written comments by May 15.1975. 


Section 541.14<a> presently prohibits 
Federal associations from making loans 
having increasing monthly payments 
which are secured by any type of Im¬ 
proved real estate—including muUi- 
famtly and commercial property The 
proposed amendments would have per¬ 
mitted Federal associations to adjust in¬ 
terest rates by changing the amount of 
the monthly payments, by changing the 
length of the loan term, or by a combina¬ 
tion thereof. Adjustable Interest rate 
loans secured by owner-occupied single¬ 
family dwellings would have been sub¬ 
ject to a number of consumer protec¬ 
tions. 


The amendment adopted by this Res¬ 
olution excepts loans secured by multi- 
family and commercial property from 
the restriction In 5 541.14(a) that pay¬ 
ments not increase. This "exception '* is 
accomplished by amending 6 541.14 < a • 
so as to apply only to owner-occupied 
homes and combinations of home and 
business property the present reoui fo¬ 
ment that payments are not to Increase. 
This amendment d’ffens from the pro¬ 
posal with respect to loans secured by 
multi-family and commercial property 
in one respect. The proposal would have 
required that such loans be In accord¬ 
ance with applicable usury limitations. 
Upon reconsideration, the Board does 
not believe this agency needs to refer 
specifically to usury laws in connect on 
with such loans. 


The Board believes that I 541.14' a • ts 
presently too restrictive with respect to 
multi-family and commercial property 
and that Federal association* should be 
given authority to accomplish intereit 
rate increases by means of Increase s 
the monthly payments. Many lenderr. 
Including commercial banks and insur¬ 
ance companies, commonly make loons 
on the basis that the payments can be 
increased and the Board believe.; that 
Its regulations should be amended to gne 
Federal associations fuU authority to 
contract freely as to Interest rate pro¬ 
visions with commercial and muin- 
family dwelling borrowers. Limiting u 
ability of Federal associations to contract 
freely wth such borrowers concernmg 
interest rates is inappropriate because 
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commercial and multi-family borrowers 
mally investor*— Ur* they obtain 
loans to engage In profit-making busi¬ 
ness ventures. 

As indicated above, the proposal would 
also have authorixed Federal associa¬ 
tions to make loans secured by other than 
multi-family and commercial property 
<(.c. homes and combinations of home 
and business property) having increas¬ 
ing monthly payments. Although the 
Board continues to believe such loans 
.should be permitted, it has determined 
to take no further action at this time to 
permit such loans because of the sub¬ 
stantial Congressional opposition to the 
proposal. Those provisions of the pro¬ 
posal not Implemented by this Resolu¬ 
tion are therefore withdrawn. 

Accordingly, on the basis of its con¬ 
sideration of ail relevant material pre¬ 
sented by interested persons and other¬ 
wise available, the Federal Home Loan 
Bank Board hereby amends f 541.14(a) 
as set forth below, effective December 
8.1975. 

§ Sil.lt InMnllromt loan: partlally- 
.imortised monthly installment loam 
flexible payment loan*. 

fa) Installment loan . The term "in¬ 
stallment loon” means any loan repay¬ 
able In regular periodic payments suf¬ 
ficient to retire the debt, interest and 
principal, within the loan term. How¬ 
ever. as to a loan secured by a home or a 
combination of home and business prop¬ 
erty occupied or to be occupied by the 
borrower, no required payment after the 
first payment shall be more, but may be 
less, than any preceding payment. 

• • • • • 

(Sec. 5. 48 Slat. 132, u amended: 13 UJ8XJ. 

Reorg. Plea No. 3 of 1047, 12 FR. 4981. 
3CFR. 1 043-48 Comp., p. 1071). 

By the Federal Home Loan Rank 

Board. 

fSCALl J.J.FUTN. 

Secretary . 

[fa Doc. 73-22700 Filed 11-4-78.8.46 am) 


PART 541—DEFINITIONS 
Amendment Relating to Installment Loans 

The following summary of the amend¬ 
ment adopted by this Resolution is pro¬ 
vided for the reader's convenience and is 
subject to the full explanation in the fol¬ 
lowing preamble and to specific provi¬ 
sions of the regulations. 

A. Existing regulation . A minimum 
wan term of not less than ten years is 
required on a partially-amortized 
monthly installment loan, which Is an 
authorized type of commercial and multi- 
family loan. 

B. A'vended regulation . Minimum loan 
terms on such loans are eliminated. 

C Reason for amendment. The cur- 
;f nt regulation is unnecessarily restric¬ 
tive. 

The Federal Home Loan Bank Board 
^•widers it desirable to amend para- 
P pl J (b» of §541 14 of the Rules and 
Regulations for the Federal Savings and 
LOan System (12 CFR 541.14(b)) for the 


purpose of eliminating minimum loan 
terms on partially amortized monthly in¬ 
stallment loans. Such loam by Federal 
savings and loon associations are au¬ 
thorized by If 545.6-1 (b) and <c> on the 
security of commercial and multi-family 
property. 

Present 5 541.14(b) requires a mini¬ 
mum term of not less than 10 years for 
a partially amortized monthly install¬ 
ment loan. This amendment eliminates 
this requirement. 

Accordingly, the Board hereby amends 
4541.14(b), to read as set forth below, 
effective November 5. 1975. 

Since this amendment relieves re¬ 
striction. the Board hereby finds that no¬ 
tice and public procedure with respect to 
said amendment is unnecessary under 
the provisions of 12 CFR 508.11 and 5 
UAC. 553(b). 

§541.11 Installment loan: partially- 
amortized monthly in»tallinml loan; 
flexible pay met it loan. 

• • • • • 

(b> Partially-amortized monthly in¬ 
stallment loan. The term "partially - 
amortized monthly installment loan- 
means any loan which is repayable in 
full in a lump sum at the end of the loan 
term but which requires partial amorti¬ 
zation during the loan term by regular 
monthly payments which include both 
principal and interest, beginning within 
not more than 60 days after disburse¬ 
ment of the loan proceeds. Such 
monthly payments may not be fixed at 
leas than the amount of the monthly 
payments which would be required to 
amortize an entire loan of the same 
amount, principal, and Interest, within a 
30-year loan term. 

• • • • • 

(dec. 5. 48 Stat. 132. as amended: 12 OAC. 
1464. Reorg. Plan No, 3 of 1947. 12 PR 4881, 3 
CFR. 1843-48 Comp., p. 1071) 

By the Federal Home Loon Bank 
Board. 

I seal ) J.J.Fnnf. 

Secretary . 

[Fit Doc.76-29701 Piled 11-4-75,8:46 am] 


Title 14—Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION ADMIN¬ 
ISTRATION, DEPARTMENT OF TRANS¬ 
PORTATION 

|Docket No. 16132: Arndt. 38-2416] 

PART 39—AIRWORTHINESS DIRECTIVES 

British Aircraft Corporation Models 
BAC 1-11 200 and 400 Airplanes 

There have been reports of failure and 
damage of the aileron trim tab connect¬ 
ing rod on British Aircraft Corporation 
Model BAC 1-11 200 and 400 Scries air¬ 
planes due to insufficient clearance and 
contact of the rod with adjacent struc¬ 
ture that could result in restriction of 
aileron control movement and loss of 
control. Since this condition is likely to 
exist or develop in other airplanes of 
the same type design, an airworthiness 
directive is being Issued to require an 
inspection of the aileron trim tab con¬ 
necting rod on British Aircraft Corpo¬ 


ration Model BAC 1-11 200 and 400 
Series airplanes for cracks, bowing, and 
Insufficient clearance with adjacent 
structure and replacement of defective 
parts and alteration, as necessary, to 
provide the necessary minimum clear¬ 
ance. 

Since this situation requires immediate 
adoption of this regulation, it is found 
that notice and public procedure hereon 
are impracticable and good cause exists 
for making this amendment effective in 
less than 30 days. 

This amendment Is made under the 
authority of sections 313(a), 601. and 603 
of the Federal Aviation Act of 1958 <49 
U.S.C. 1354(a). 1421, and 1423) and sec¬ 
tion 6(c) of the Department of Trans- 
portaUon Act (49 U.8.C. 1655(c)). 

In consideration of the foregoing and 
pursuant to the authority delegated to 
me by the Administrator (14 CFR 
| 11.89). | 39.13 of Part 39 of the Federal 
Aviation Regulations is amended by add¬ 
ing the following new airworthiness 
directive: 

Daman Aixcoavt CoaroaxTiow. Applies to 
Model BAC 1-11 200 and 400 Berlee air¬ 
planes certificated in all categories 
Compliance U required aa indicated, no- 
less already accomplished. 

To prevent possible failure of aileron trim 
tab connecting rods, accomplish the follow¬ 
ing: 

(a) Within the next ten hours' time in 
service after the effective date of in 
Inspect the aileron trim tab connecting rods. 
P/N AB33A445 (200 Series) or P/N AK 
33A445 (400 Series), for minimum clearance 
with adjacent structure, crocks, and bowing 
in accordance with paragraphs X. through 4. 
of British Aircraft Corporation telegram to 
all operators. 27-CW-PM8310. dated Octo¬ 
ber 23. 1874. (hereinafter referred to os BAC 
telegram) or an PAA-approved equivalent. 

(b) If during the Inspection required by 
paragraph (a) of this AD. a connecting rod 
U found to be cracked or bowed, before 
further flight, except that the airplane may 
be flown in accordance with PAR {f 21,187 
and 21.109 to a base where the repair can bo 
performed— 

(1) Replace the cracked or bowed part with 
a serviceable part of the some part number 
or an PAA-spprovcd equivalent part; and 

(2) Comply with paragraph (e) of this 
AD. 

(c) If during the Inspection required by 
paragraph (a) of this AD. on Indication of 
contact of an aileron trim tab connecting 
rod with the adjacent structure is found 
but the connecting rod U free of cracks and 
bowing, before further flight, except that the 
airplane may be flown in accordance with 
PAR f 121.197 and 21.109 to a base where 
the repair con be performed — 

(1) Restore the protective finish to all 
dented and chafed arena of the connecting 
rod. and 

(2) Comply with paragraph (e) of this AD. 

(d) If during the inspection required by 
paragraph (a) of thU AD. Insufficient clear¬ 
ance la found between an aileron trim tab 
connecting rod and adjacent structure and 
paragraphs (b) and (c) of this AD are not 
applicable, comply with paragraph (e) of 
this AD within 1000 hours' time In service 
after being Inspected In accordance with 
paragraph (a) of this AD. 

(e) Provide the minimum clearance, be¬ 
tween the aileron trim tab connecting rod 
and adjacent structure, as specified In para¬ 
graphs 1., 2,. or 3, of the BAC telegram, as 
applicable, or an FAA-approved equivalent. 
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If Alteration of the atructure adjacent to an 
aileron trim tab connecting rod la neceauary 
to provide the proper minimum clearance, 
the alteration must be accomplished In ac¬ 
cordance with paragraph 7. of the BAG tele¬ 
gram as amended by Issue 2 of the telegram 
dated October 25. 1274. 

(f) For purposes of this AO. the term 
• Land” as used In paragraph 7 of the BAC 
telegram as amended by Issue 2 to the tele¬ 
gram. dated October 25, 1274. means “edge 
distance'*. 

This amendment becomes effective 
November 19, 1975. 

Issued in Washington. D.C., on Octo¬ 
ber 28. 1975. 

J. A. Ferrarese. 

Acting Director . 

Flight Standards Service . 

|FR Doc.75-29648 Filed Il-4-75;8:45 am] 

|Docket No. 15133; Arndt. 39 24171 

PART 39—AIRWORTHINESS DIRECTIVES 
Slingsby Sailplanes T59D Kestrel Gliders 

There have been reports of excessive 
wear of the rudder cables adjacent to the 
rudder pedals on Slingsby Sailplanes 
T59D Kestrel gliders that could result in 
reparation of the rudder cables and loss 
of yaw control. Since this condition Is 
likely to exist or develop In other gliders 
of the same type design, an airworthi¬ 
ness directive Is being Issued to require 
periodic inspection of the rudder cables 
adjacent to the rudder pedals on 
Slingsby Sailplanes T59D Kestrel gliders 
and the replacement of those cables, if 
necessary. 

Since this situation requires immedi¬ 
ate adoption of this regulation. It Is 
found that notice and public procedure 
hereon are impracticable and good cause 
exists for making this amendment effec¬ 
tive in less than 30 days. 

This amendment is made under the 
authority of sections 313(a), 601. and 
603 of the Federal Aviation Act of 1958 
<49 U.S.C. 1354(a). 1421, and 1423) and 
of section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c)). 

In consideration of the foregoing and 
pursuant to the authority delegated to 
me by the Administrator (14 CPU 
9 11.89), 9 39.13 of Part 39 of the Federal 
Aviation Regulations is amended by 
adding the following new airworthiness 
directive: 

Mjnc&by Sailplanes. Applies to T52D Kestrel 

glider* certified In all categories. 

Compliance U required ait Indicated. 

To prevent possible rudder cable failure, 
accomplish the following: 

(a) Within the next 10 hours* time In serv¬ 
ice after the effective date of this AD and 
thereafter at Intervale not to exceed 100 
hours' time In service from the last Inspec¬ 
tion, inspect the rudder cables for broken 
wires of any strand at the points the cables 
leave the top of the rudder pedals throughout 
the maximum to minimum rudder pedal ad- 
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Justment range, and also Immediately aft of 
the cable ferrules. 

(b) If a broken wire of any strand Is found 
during an Inspection required by paragraph 
(a) of this AD. before further flight, replace 
the defective cable with a serviceable cable of 
the same specification or an FAA-approved 
equivalent cable and continue to comply with 
paragraph (a). 

This amendment becomes effective No¬ 
vember 19,1975. 

Issued In Washington. D.C., on Octo¬ 
ber 28,1975. 

R. P.Skullt, 

Director, 

Flight Standards Service . 

| PR Doc.76-29660 Filed ll-4-75;8:45 am| 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, CON¬ 
TROLLED AIRSPACE. AND REPORTING 
POINTS 

Airway Description 

Correction 

In FR Doc. 75-28830. appearing at page 
50025. in the Lssuc for Tuesday. Octo¬ 
ber 28, 1975, in the 12th line of the sec¬ 
ond paragraph the figure now reading 
"V-229” should be changed to read *V- 
299”. 


| A Impact Docket No. 76-SO~139| 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS. AREA LOW ROUTES. CON¬ 
TROLLED AIRSPACE. AND REPORTING 

POINTS 

Alteration of Transition Area 

The purpose of tills amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to alter the Tallassec, Ala . transi¬ 
tion area. 

The Tallassec transition area is de¬ 
scribed in 4 71.181 (40 F.R 441). It Is 
necessary to amend the description to re¬ 
flect the correct geographical coordinates 
of the airport and to revoke an exten¬ 
sion that Is no longer required. 8ince this 
amendment is minor In nature, notice 
and public procedure hereon ore un¬ 
necessary. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations is 
amended, effective 0901 GMT, Janu¬ 
ary 29. 1976. as hereinafter set forth. 

In 9 71.181 (40 Fit. 441). the Tallas- 
see. Ala., transition area Is amended to 
read: 

That airspace extending upward from 700 
feet above the surface within a 6 5-mllc 
radio* of Tallassec Municipal Airport (Lat. 
32*28'6a” N., bong. 85*5306'' W). 

(Sec. 307(a) of the Federal Aviation Act of 
1958 ( 49 TJ.8.C. 1348(a)); »ec. 6(c) of the 
Department of Transportation Act (42 UB.C. 
1655(c))) 

Issued in East Point. Ga.. on Octo¬ 
ber 28, 1975. 

Lonnie D. Parrish. 

Acting Director, Southern Region 

|FR Doc.76-22651 Filed 11-4-75;8:45 am) 


CHAPTER II—CIVIL AERONAUTICS 
BOARD 

(Regulation SPR-94. Arndt 3] 

PART 3785—ONE STOP-INCLUSIVE TOUR 
CHARTERS 

Technical Amendments 

October 30, 1975 

Adopted by the Civil Aeronautics Board 
at Its office in Washington, D C. 

The Board’s recently adopted Part 
378a of its Special Regulations (14 CFK 
Part 378a) governs the operation of One- 
stop-lnclusivc Tour Charters <OTC>, in¬ 
cluding Special Event Charters. Just as 
Part 378 of the Special Regulations (14 
CPR Part 378) has for some years gov¬ 
erned the operation of Inclusive Tour 
Charters <ITC>. Basically, the OTC Ls 
a type of charter quite similar in con¬ 
cept to th» ITC. in that both provide for 
ad hoc authority of a charterer, acting as 
an independent tour operator, to arrange 
a package tour, consisting of air trans¬ 
portation and ground accommodation* 
which the tour operator then sells at a 
fixed price to individual members of the 
public. 

Thus, as does the ITC rule, after which 
the OTC rule is patterned. Part 378a 
exempts tour operators (other than 
foreign tour operators) from various pro¬ 
visions of Title IV of the Federal Avi¬ 
ation Act of 1958 for the purpose of en¬ 
abling them to act as Indirect air car¬ 
riers. subject to compliance with the 
various conditions and restriction* set 
forth in the respective regulations Also, 
as does the ITC rule, the OTC rule au¬ 
thorizes tour operators to provide tour* 
utilizing aircraft chartered from both 
U.S. and foreign direct air carriers, in 
conjunction with foreign-ortginaUm: m 
well as U.S.-originattng tours. Again a* 
it had done with respect to ITC's, the 
Board has declined to exercise Its Juris¬ 
diction over foreign tour operators of 
OTC’s which originate in a foreign coun¬ 
try (9 378:i.23 >, preferring instead to im¬ 
pose upon the direct air carriers the 
obligation to secure such operators* com¬ 
pliance with the basic substantive re¬ 
quirements of the OTC rule (9 378a. 40 

However, because the text of the OTC 
rule varies somewhat from that of the 
ITC rule—even with respect to certain 
technical provisions common to both 
rules—the literal terms of the OTC rule, 
unlike the ITC rule, require those foreign 
tour operators over whom we have de¬ 
clined to exercise Jurisdiction to conipl* 
fully with certain requirements as to thf* 
filing of materials which arc designed 
for the protection of UJS. consumers, but 
are not basic substantive requirements of 
the rule. This technical difference be¬ 
tween the OTC rule and the ITC rule was 
Inadvertent, since, In adopting the OTC 
rule, the Board did not intend to require 
foreign tour operators of OTC’s originat¬ 
ing In a foreign country to file with the 
Board those materials whose filing is pri¬ 
marily required for the protection of U.8 
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consumers, and has thus not been re¬ 
quired with respect to foreign tour op¬ 
erators of ITC's originating in a foreign 

country.' 

In order to maintain substantial con¬ 
formity between the manner in which 
these two similar special charter rules 
treat foreign-originated charters oper¬ 
ated by foreign indirect air carriers, we 
have determined to amend the OTC rule 
by adapting the technique used by the 
ITC rule to clarify which of Its provisions 
do not apply to foreign tour operators, to 
wit, the use of a definition of "foreign 
tour operator" which incorporates the 
specific provisions of the rule which do 
not apply to foreign-originated charters. 
Also, we will amend 8 378a.40. which, as 
indicated above, imposes on the direct air 
carrier responsibility to secure compli¬ 
ance by the foreign OTC tour operator 
with the basic substantive requirements 
of the OTC rule, to specify the provisions 
of the rule which will not apply to for¬ 
eign -originated charters. Finally, we will 
adopt a new $ 378a.44, which requires the 
direct air carrier performing the air 
transportation portion of a foreign- 
originated OTC operated for a foreign 
tour operator to file a modified tour 
prospectus concerning such tour in a 
manner similar to that now required of 
the direct air carrier under the ITC rule. 

Because these amendments serve pri¬ 
marily to clarifv the Board's Intent in 
adopting the OTC rule, remove a burden 
from foreign tour operators, and do not 
materially increase the filing burden al¬ 
ready imposed on direct air carriers by 
existing regulations (which require cer¬ 
tain materials to be filed which in the 
absence of the amendment would be 
required jointly by the direct carriers 
and the foreign-tour operator), the 
Board finds that notice and public pro¬ 
cedure hereon are unnecessary, and that 
the amendments may be effective imme¬ 
diately. 

In consideration of the foregoing, the 
Civil Aeronautics Board hereby amends 
Part 378a of Its Special Regulations (14 
CFR Part 378a). effective October 30, 
1^75. as follows: 

1. Amend 8 378a.2 by revising the defi¬ 
nition of "foreign tour operator." the sec¬ 
tion as amended to read in pertinent 
part as follows: 

§ 378*.2 Drfirittiom. 

• • • • • 

"Foreign tour operator" means any 
person not a citizen of the United States. 


1 On the other hand. insofar as the OTC 
rule differs substantially from the ITC rule. 
In prohibiting the Bale of testa by the tour 
operator or foreign tour operator within a 
prescribed period before the flight departure 
nate. and that prohibition entail* the Imple¬ 
menting requirement that a passenger lint 
bo filed with the Board no later than the cut¬ 
off date for euch sales, we consider this filing 
requirement to be one of the substantive re¬ 
quirement* distinguishing OTC’* from ITC**. 
Therefore, It Is among the requirements ap¬ 
plicable to all OTC's, Including those foreign- 
originated OTC's operated by tour operators 
over whom we have declined to exercise 
Jurisdiction, even though It la not required 
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as defined in Section 101(13) of the Act 
(other than a direct foreign air carrier», 
who is (1) engaged in the formation of 
groups for air transportation on one- 
stop-inclusive tour charters which orig¬ 
inate in a foreign country and over 
whom the Board has declined to exercise 
its Jurisdiction, or (2) engaged in the 
formation of groups for transportation 
on one-stop-inclusive tour charters 
which originate in the United 8tates and 
who hold a permit issued pursuant to 
Section 402 of the Act authorizing such 
transportation: Provided, That with re¬ 
spect to 88 378a.21, 378a.24, 378a.25(a) 
(1) and (2) , 378a.26-.33, 378a.50-.51. 
378a. 105, and 378a. 107(c) (2), (3) and 
(4> the definition of "Foreign tour op¬ 
erator" is confined to the definition set 
forth in paragraph (2) of this definition. 
• • • • • 

3. Amend 8 378a.40 to read as fol¬ 
lows: 

§ 37&i. 10 Charier no! to be performed 
tmlr** compliance with part, 

A direct air carrier shall not perform 
air transportation In connection with an 
OTC unless It has made a reasonable 
effort to verify that all provisions of this 
part have been complied with, and that 
the tour operator's authority under this 
part has not been suspended by the 
Board: Provided, however. That where 
an OTC Is organized by a foreign tour 
operator over whom the Board has de¬ 
clined to exercise its Jurisdiction pur¬ 
suant to 8 378a.23. no direct air carrier 
may perform air transportation In con¬ 
nection with such OTC unless the tour 
is formed and implemented in accord¬ 
ance with the general conditions and 
limitations set forth In Subpart B or 
Subpart F of this part, and the tour op¬ 
erator performs all acts and duties which 
this part requires to be performed by 
tour operators within the Board's Juris¬ 
diction, other than the provisions set 
forth in 88 378a.25(a) (1) and (2>. 

378a.28. 378a.30-.33. 378a.50-.51, 378a 105 
and 378a.l07(c) (2). (3) and (4). 

4. Amend Subpart D by adopting a 
new 5 378a.44 to read as follows: 

§ 378a. 11 Onc**top*ir»rlu»ivc tour* op¬ 
erated by UB. certificated air carrier* 
or foreign air carrier* for foreign 
lour operator*. 

At least 45 days in advance of the 
date of departure of a proposed foreign- 
originated OTC or series of OTC's to be 
operated by a U.S. certificated air car¬ 
rier or foreign air carrier for a foreign 
tour operator, such carrier shall file with 
the Board (Supplementary Services Divi¬ 
sion, Bureau of Operating Rights) a 
Tour Prospectus which shall contain the 
following information: 

(a) The name and address of the 
foreign tour operator: 

(b) The proposed date and time of 
each flight; 

(c) The aircraft type to be used for 
each flight Including the number of 
seats; 

(d) The charter price for the aircraft; 

(e> The duration of each tour, the tour 

itinerary, including the name of hotels. 
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and any sightseeing or other arrange¬ 
ments Included In the tour; and 
(f) The tour price per passenger. 

(Seea. 101(3), 304(a), 401, 403. 407, 416(a). 
and 1001 of the Federal Aviation Act of 1058. 
a* amended. 73 Stat. 737 (a* amended). 743. 
764 (a* amended), 767. 706. 771. and 788; 
40 UJ5.C. 1301. 1324. 1371. 1373. 1377.1386. and 
1481.) 

Effective: October 30, 1975. 

Adopted: October 30, 1975. 

By the Civil Aeronautics Board. 

I seal 1 Edwin Z. Holland. 

Secretary . 

|FR Doc.76-39718 Filed 11-4-76:8:45 am I 


Title 16— Commercial Practices 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

l Docket C-27341 

PART 13—PROHIBITED TRADE PRAC¬ 
TICES. AND AFFIRMATIVE CORRECTIVE 
ACTIONS 

Bridgestone Tire Co. of America, Inc. 

Subpart— Advertising falsely or mis¬ 
leadingly: 8 13.10 Advertising falsely or 
misleadingly; 8 13.20 Comparative data 
or merits; 8 13.135 Nature of product or 
service; 8 13.175 Quality of product or 
service; 8 13.195 Safety; 13.195-80 
.Product; 8 13.205 Scientific or other 
relevant facts. Subpart—Corrective ac¬ 
tions and/or requirements; 113.533 
Corrective actions and/or requirements; 
8 13.533-45 Maintain records; 13.533-45 
(a) Advertising substantiation. Sub¬ 
part—Failing to maintain records: 8 13.- 
1051 Failing to maintain records; 13.- 
1051-30 Formal regulatory and/or stat¬ 
utory' requirements. Subpart—Misrep¬ 
resenting oneself and good—Goods: 
8 13.1685 Nature; 8 13.1710 Qualities 
or properties; 8 13.1740 Scientific or 
other relevant facts. 8ubpart—Offering 
unfair, improper and deceptive Induce¬ 
ments to purchase or deal: 8 13.2063 
Scientific or other relevant facts. 

(Sec. 6. 38 Stat. 721; 15 U.S.C. 46. Interprets 
or applle* sec. 5. 38 Stat. 719. <ua amended; 
15 UJ3.C. 46) 

In the Matter of Bridgestone Tire Com- 
pang of America, Inc., a corporation. 

Consent order requiring a Torrance. 
Calif., distributor and seller of tires, 
among other things to cease misrepre¬ 
senting the safety or performance char¬ 
acteristics of any automobile tires, and 
misrepresenting any generalized safety 
claims. Further, the respondent is re¬ 
quired to have a "reasonable basis" In 
substantiation of claims regarding the 
safety performance characteristics of 
"any product," 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 1 

Order 

z 

It is ordered That respondent Bridge¬ 
stone Tire Company of America, Inc., a 


1 Copies of the Complaint. Decision and 
Order, filed with the original document. 
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corporation, Its successors and assigns, 
officers, representatives, agents, em¬ 
ployees, directly through any corporate 
or other device, in connection with *he 
advertising, offering for sale, sale or dis¬ 
tribution of any product in or affecting 
commerce as “commerce" is defined in 
the Federal Trade Commission Act. do 
forthwith cease and desist from : 

1. Representing, directly or by impli¬ 
cation, that any automobile tire has any 
safety or performance characteristic or 
is superior in quality or performance to 
other tires, either overall or with respect 
to any such characteristic, unless at the 
time such representation is first dissemi¬ 
nated. the representation is fully and 
completely substantiated by competent 
scientific tests and respondent has relied 
upon such tests. Provided, furthermore, 
that with respect to any representation 
concerning the safety of automobile tires 
which representation is not expressly 
limited to a specific safety characteris¬ 
tic (s) the basis for such a representation 
shall Include, at the minimum, tests for 
the following characteristics: (a) stop¬ 
ping; <b> cornering; <c) puncture pro¬ 
tection; and (d) highspeed performance. 

2. Failing to provide for the mainte¬ 
nance of. in conjunction with Paragraph 
One of this Order, the results of each 
test, the original test data collected in the 
course of each test, and a detailed de¬ 
scription of how the test was performed, 
all of which shall be available in written 
form for Inspection, upon reasonable no¬ 
tice, for at least three years following the 
final use of the representation. 

3. Making any representation, directly 
or by implication, regarding the safety or 
performance characteristics of any prod¬ 
uct. unless at the time such representa¬ 
tion is first disseminated there exists a 
reasonable basis for such representation 
and respondent relies upon such basis. 
Provided, however, that with respect to 
automobile tires, the only reasonable 
basis for such a representation shall be 
competent scientific tests as specified in 
Paragraph One of this Order, . 

4. Palling to provide for the mainte¬ 
nance of. In conjunction with Paragraph 
Three of this Order, all documentation in 
substantiation of any representation tn 
advertising disseminated, by respondent, 
all of which shall be available in written 
form for inspection upon reasonable no¬ 
tice, for at l^ast three years following the 
final use of the representation. 

n 

It is further ordered That for the pur¬ 
pose of Paragraph One of Part I of this 
Order: 

1. A claim of “security" shall be con¬ 
strued as a safety claim. 

2. A representation as to the quality 
or performance characteristics of any 
automobile tire implies that it is supe¬ 
rior in quality or performance to any 
other automobile tire or all other auto¬ 
mobile tires if it is phrased in the com¬ 
parative or superlative degree, or if any 
advertising containing such representa¬ 
tion conveys a net impression of com¬ 
parative superiority. 


nx 

It Is further ordered That respondent 
Bridgestone Tire Company of America. 
Inc., shall forthwith deliver a copy of this 
Order to each of its operating depart¬ 
ments. divisions, and subsidiaries en¬ 
gaged in the advertising, offering for sale, 
sale or distribution to the public at retail 
or automate tires and to the manager 
of each present and every future retail 
outlet owned and operated by said re¬ 
spondent. 

It is further ordered That respondent 
notify the Commission at least thirty 
(30) days prior to any proposed change 
such as dissolution, assignment, or sale 
resulting In the emergence of a succes¬ 
sor corporation, the creation or dissolu¬ 
tion of subsidiaries or any other change 
In the corporation that may affect the 
compliance obligations arising out of the 
Order. 

It is further ordered That respondent 
shall, within sixty (60) days after service 
upon it of tills Order, file with the Com¬ 
mission a report, in writing, setting forth 
in detail the manner and form in which 
it has complied with the Order to cease 
and desist 

The Decision and Order was Issued by 
the Commission September 30.1975. 

Charles A. Tobin, 
Secretary. 

|FR Doc75-20544 Filed 11-*-75;8:45 am] 


| Docket 8035] 

PART 13—PROHIBITED TRADE PRAC¬ 
TICES, AND AFFIRMATIVE CORRECTIVE 
ACTIONS 

Food Fair Stores, Inc., et al. 

8ubpart—Combining or conspiring: 

9 13.395 To control marketing practices 
and conditions; I 13.430 To enhance, 
maintain or unify prices; f 13.450 To 
limit distribution or dealing to regular, 
established or acceptable channels or 
classes; 9 13.470 To restrain or monop¬ 
olize trade; 9 13.475 To restrain compe¬ 
tition In buying. Subpart^-Correctlve ac¬ 
tions and/or requirements: 913.533 
Corrective actions and/or requirements: 
13.533-20 Disclosures. Subpart—En¬ 
forcing dealings or payments wrongfully: 
8 13.1045 Enforcing dealings or pay¬ 
ments wrongfully. 

(See. 0. 38 SUt. 721: 15 U.8.C, 48. Interpret* 
or appll« nee. 5, 38 8tat. 719. «u» amended; 
15 UJ3.C. 45) 

In the Matter of Food Fair Stores. Inc., 
a corporation . and Amt err e Develop¬ 
ment Inc., a corporation . 

Consent order requiring Amterre De¬ 
velopment Inc., a Bala Cynwyd. Pa., a 
shopping center developer, among other 
things to cease maintaining resale prices, 
discouraging discount advertising and 
selling, and denying competitive prices 
to the public through the Insertion of 
restrictive provisions in leases and agree¬ 
ments with shopping center tenants. 

The order to cease and desist, including 
further order requiring report of compli¬ 
ance therewith. U as follows: 1 


Order 

x 

For the purposes of this order the fol¬ 
lowing definitions shall apply: 

A. The term "respondent" refers to 
Amterre and its subsidiaries, officers, 
agents, representatives, employees, suc¬ 
cessors, and assigns, in their capacities 
a s such. "Subsidiary" means a person, 
entity or corporation in which Amterre 
has voting control. 

B. The term "shopping center" refers 
to a planned development of retail out¬ 
lets, managed as a unit in relation to a 
trade area, which the development is in¬ 
tended to serve, and providing on-site 
parking in some definite relationship to 
the types and sizes of stores in the devel¬ 
opment. 

C. The term "tenant" refers to any oc¬ 
cupant or potential occupant of retail 
space in any of respondent’s shopping 
centers, whether as a leasee or owner of 
such space. 

D. The term "retailer" refers to a ten¬ 
ant which sells merchandise or services 
to the public. 

E. The terms "range of prices” and 
"price range" refer to such descriptive 
words as "popular priced," "medium 
priced." "high priced." ••merchandise 
ranging in price from $90 to $190/* and 
"the sale of merchandise at prices less 
than $15." The terms "range of price* 
and "price range" do not include refer¬ 
ences to the general quality of merchan¬ 
dise or services, explicitly character: zed 
os such, that the tenant principally will 
offer. 

F. The term "price line" refers to de¬ 
scriptive words identifying a particular 
retailer as an example of a category of 
merchants selling merchandise within a 
generally identifiable range of prices. 

n 

A. It is ordered . That respondent cease 
and desist from making, carrying out, or 
enforcing, directly or indirectly, on 
agreement or provision of an agreement 
which: 

1. specifies that any retailer in any of 
respondent’s shopping centers shall or 
shall not sell or offer to sell merchandise 
or services at any particular price or 
within any range of prices; 

2. specifies that any retailer In any of 
respondent's shopping centers shall or 
shall not sell or offer to sell designated 
price lines of merchandise; 

3. specifies that any retailer in any of 
respondent’s shopping centers shall not 
be a discounter or sell or offer to sell 
merchandise or services at discount 
prices: 

4. specifies the content of or prohibits 
any type of advertising by a retailer, 
other than advertising within any of re¬ 
spondent’s shopping centers, except that 
respondent may require a tenant to in¬ 
clude the name, insignia, or other identi¬ 
fying mark of any of respondent’s shop¬ 
ping centers in advertising pertaining to 
the tenant’s store in any of respondent s 
shopping centers. 


1 Copies of the Complaint. Decbion 
Order, filed with the original document 
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B. It is further ordered That respond¬ 
ent will within thirty (30) days after 
service of this Order mail a copy of Let¬ 
ter "A", attached hereto, to all tenants 
of its shopping centers whose leases make 
reference in the use clauses to the price 
or quality of the merchandise or services 
to be sold. 

C. It is further ordered That respond¬ 
ent cease and desist from entering into 
any agreement, directly or Indirect!* 
with any tenant that said tenant ma* 1 

1 specify or control or may require 
respondent to specify or control prices, 
price ranges, or price lines of merchan¬ 
dise or services sold by any other 
retailer: 

2 control or may require respondent 
to control discounting by any other re¬ 
tailer; or 

3. exclude any retailer from any of 
respondent’s shopping centers by reason 
of such retailer's discount selling or dis¬ 
count advertising. 

D. It is further ordered That respond¬ 
ent advise the Commission in writing 
within sixty (80) days of any occasion 

that: 

L a tenant disapproves the admission 
Into any of respondent's shopping centers 
of any other retailer; 

2 a tenant refuses to approve the re¬ 
newal of another retailer's lease in any of 
respondent's shopping centers; 

3. a tenant approves the admission of 
another retailer into any of respondent s 
shopping centers subject to conditions 
imposed by the tenant relating to the 
pricing, price ranges, price lines, trade 
names, store names, trademarks, brands 
or lines of merchandise, or the dis¬ 
counting practices or methods of such 
other retailer: or 

4. a tenant enters Into an agreement 
with respondent to become a tenant In 
any of respondent's shopping centers on 
condition that respondent refuse to 
renew the lease of another retailer. 

in 

It is further ordered That respondent 

shall; 

A. w ithin thirty (30) days after sendee 
of this Order upon respondent, notify 
each of its tenants of this Order by 
providing each tenant with a copy there¬ 
of by registered or certified mail; 

B within idxty (80) days after service 
of this Order upon respondent, Ale with 
the Commission a report showing the 
manner and form in which It has com¬ 
piled and Is complying with each and 
every specific provision of this Order; 
and 

p- notify the Commission at least 
thirty <30) days prior to any change in 
the corporate respondent which may af¬ 
fect compliance obligations arising out of 

this Order. 

xv 

« Is further ordered That the com- 
plaint in this proceeding be. and it hereby 

dismissed with respect to respondent 
Fpod Pair Stores, Inc. 
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Ixrrn "A“ 

(On Official Am terra Development Inc 
Stationery 1 

Gentlemen: Am terra Development Inc has 
consented to the issuance by the Federal 
Trade Commission of an Order which, among 
other things, prohibits Amterre from 
specifying that Its tenants shall or shall not 
sell merchandise or services at any 
particular price or within any range of prices, 
and that its tenants shall or shall not sell 
designated price lines of merchandise. A 
copy of the Order is enclosed. 

Your lease describes the merchandise or 
services you ore to sell In terms such as 
‘ popular priced.* 4 “medium priced,“ “high 
priced.** “medium to better quality/* or the 
like. Please be advised that such language 
is intended only as a description of the gen¬ 
eral quality of the merchandise or services 
you sell. It is not intended and will not be 
enforced to affect the retail soiling price of 
your merchandise or services. Pursuant to 
the terms of the Order you are free to set the 
prices for your merchandise and cervices and 
are not required to adhere to any particular 
price, range of prices, or price Unes expressed 
or implied In your lease or in any other agree¬ 
ment with the shopping center. 

This letter shAil not operate as a waiver 
of any rights which Amterre may now have 
to required you. except as your lease other¬ 
wise provides, to sell merchandise or services 
at a general quality level or levels. 

Sincerely, 

President , Amterre Development Inc. 

The Decision and Order was issued by 
the Commission September 30,1975. 

Charles A. Tobxh, 

Secretary . 

(PR Doc.76'29645 Filed 11-4-75:8:45 am] 


(Docket C-2733] 

PART 13—PROHIBITED TRADE PRAC- 
TICES, AND AFFIRMATIVE CORRECTIVE 
ACTIONS 

General Foods Corp. 

Subpart—Advertising falsely or mis¬ 
leadingly: | 13.10 Advertising falsely or 
misleadingly; ft 13.170 Qualities or 
properties of product or service; ft 13.195 
Safety; ft 13.205 Scientific or other rele¬ 
vant facts. Subpart—Misrepresenting 
oneself and goods—Goods: ft 13.1740 
Scientific or other relevant facts. Sub- 
part—Offering unfair, improper and de¬ 
ceptive inducements to purchase or deal: 
5 13.2063 Scientific or other relevant 
facts. Subpart—Using deceptive tech¬ 
niques in advertising: ft 13.2275 Using 
deceptive techniques in advertising; 
13.2275-70 Television depletions. 

(Sec. 6, 38 8tat. 721; 15 UB.C. 48. Interprets 
or applies sac. 5. 38 Slat. 719, as amended: 
15 US.C 45) 

In the Matter of General Foods Corpora¬ 
tion, a corporation. 

Consent order requiring a White 
Plains. N.Y., producer, distributor, and 
seller of food products, among other 
things to cease using depictions and de¬ 
scriptions which have the capacity to 
influence children to engage in harmful 
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activities—specifically, representing that 
a plant Is edible in Its raw state (1 > where 
the visual impression Is conveyed that the 
plant was not grown for human con¬ 
sumption; or (2) where a raw plant is 
shown being consumed and it Is specifi¬ 
cally described os a "wild" plant. 

The order to cease and desist, including 
further order requiring report of com¬ 
pliance therewith. Is as follows: 1 

Order 

For the purposes of this order, the fol¬ 
lowing definitions apply: 

1. The term "commerce" means com¬ 
merce as defined by the Federal Trade 
Commission Act. as amended. 

2. The term "plant" means any whole 
plant or any constituent part thereof. 

x 

It is ordered That respondent General 
Foods Corporation, a corporation (here¬ 
inafter referred to as respondent), its 
successors and assigns, and Its officers, 
agents, representatives and employees, 
directly or through any corporation, sub¬ 
sidiary. division or other other device, in 
connection with the advertising, offering 
for sale, sale or distribution In or affect¬ 
ing commerce of any product, forthwith 
cease and desist from, directly or in¬ 
directly: 

A. Representing, through depictions, 
descriptions, or otherwise, that a plant is 
suitable for human consumption in Its 
raw state in an advertisement contain¬ 
ing a visual depiction of (1) the plant in 
its growing state or natural surroundings 
which depiction is not a clear portrayal 
of conditions of domestic cultivation for 
human consumption or (2) the consump¬ 
tion of a raw plant described in the ad¬ 
vertisement as wild. 

B. Representing through depletions, 
descriptions, or otherwise, that a plant is 
suitable for human consumption in its 
raw state In an advertisement containing 
a visual depletion of the plant in its 
growing state or natural surroundings 
where said plant is not the advertised 
product or an Ingredient, or a character¬ 
izing flavor, or source thereof. In the ad¬ 
vertised product. 

C. Representing, through depictions, 
descriptions, or otherwise, that any given 
thing or things, other than things that 
are commonly recognized as foods or law¬ 
ful food additives, are suitable for human 
consumption as a food where It is rea¬ 
sonably foreseeable, through reasonable 
inquiry, that such representation has the 
tendency or capacity to influence mem¬ 
bers of the audience in reasonably good 
health to engage in behavior which cre¬ 
ates an imminent risk of physical harm 
to those persons or to others. 

u 

It is further ordered That respondent 
shall forthwith distribute a copy of this 


* Copies or the Complaint. Decision and 

Order, (lied with the original document. 
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Order to each of its operating divisions. 

It is further ordered That respondent 
notify the Commission at least thirty 
(30) days prior to any proposed change 
such as dissolution, assignment or sale 
resulting in the emergence of a successor 
corporation, the creation or dissolution 
of subsidiaries or any other change in the 
corporation which may affect compli¬ 
ance obligations arising out of the Order. 

It is further ordered That respondent 
shall, within sixty (60) days after service 
upon it of this Order, file with the Com¬ 
mission a report in writing setting forth 
in detail the manner and form in which 
it has complied with this Order. 

The Decision and Order was issued by 
the Commission October 1.1975. 

Charles A. Todin. 

Secretary. 

|FR Doc.76-29646 Filed ll-4-76;8:46 ami 


(Docket 9002] 

PART 13—PROHIBITED TRADE PRAC¬ 
TICES. AND AFFIRMATIVE CORRECTIVE 
ACTIONS 

TV Stereo City Freight Liquidators. Inc., 
et at. 

Correction 

In FR Doc. 75-28503 appearing on 
page 49569 of the issue for Thursday. 
October 23. 1975. the following correc¬ 
tion is made. 

On page 49570. order Paragraph 3.. 
line nine insert ••misrepresenting, in any 
manner, the advantages." immediately 
after the words “rental plans; or*'. 

Cl I MILLS A. To* IN, 

Secretary . 

(FR Doc.75-20641 Filed 11-4-75:8:46 am) 

Title 29—Customs Duties 

CHAPTER I—UNITED STATES CUSTOMS 
SERVICE 

|T-D 76-2701 

PART lO—ARTICLES CONDITIONALLY 
FREE, SUBJECT TO A REDUCED RATE, 
ETC. 

Amendment to the Customs Regulations 
Requiring Certain Information To Be Pro¬ 
vided on the Reverse of Customs Form 
7501 

Treasury Decision 75-209. published 
in the Federal Register on August 19, 
1975 (40 FR 36116) amended paragraph 
(b) of 8 10.63 of the Customs Regulations 
(19 CFR 10.53(b)) by substituting the 
words “on the front of Customs Form 
7501" for “on the reverse of Customs 
Form 6417". This change was made in 
conjunction with the abolishment of 
Customs Form 6417, Summary of En¬ 
tered Values, and relates to a declaration 
required to be furnished In connection 
with the entry of antiques and other 
articles under items 766.20 and 766.25 of 
the Tariff Schedules of the United States 
(19 U-8.C. 1202). However, inasmuch as 
there may be insufficient space on the 


front of Customs Form 7501, Consump¬ 
tion Entry, to place the required declara¬ 
tion. it has been determined more appro¬ 
priate to require the declaration to be 
placed on the reverse of Form 7501. 

g 10.53 | Amended I 

Accordingly, paragraph <b) of 8 10.53 
of the Customs Regulations (19 CFR 
10.53(b)) is hereby amended by substi¬ 
tuting the word "reverse" for "front". 
(RJB. 251, M amended, sec. 624. 46 8Ut. 759 
(19 U.8.C. 66, 1624) > 

Because this amendment to the Cus¬ 
toms Regulations merely provides for a 
minor clerical change, and places no ad¬ 
ditional burden on the public, notice and 
public procedure thereon is found to be 
unnecessary and good cause exists for 
dispensing with a delayed effective date 
under the provisions of 5 U.8.C. 553. 

Effective date. Tills amendment shall 
become effective November 5, 1975. 

Vernon D. Ac hex. 
Commissioner of Customs. 

Approved: October 29. 1975. 

David R. Macdonald. 

Assistant Secretary 
of the Treasury . 

|FR Doc.75-29759 Filed 11-4-75:8 45 am) 


(TJ>. 76-278) 

PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 

Customs Bills for Deferred Taxes on 
Imported Alcoholic Beverages. Amended 

On November 5. 1974, a notice of pro¬ 
posed rulemaking was published in the 
Federal Register (39 FR 39044). which 
proposed to amend paragraphs (f) and 
(h) of 6 24.4 of the Customs Regulations 
(19 CFR 24.4 (f) and (h>), to specify 
the name and number of the form used 
by the United States Customs Service to 
bill importers for deferred taxes on al¬ 
coholic beverages and to eliminate the 
procedure whereby an importer is sent a 
second Customs bill on that form when 
the initial Customs bill for the deferred 
taxes has not been paid within the speci¬ 
fied period. 

Pursuant to 8 24.4»f)(l) of the Cus¬ 
toms Regulations, each importer who has 
been permitted to pay on a semi-monthly 
basis the estimated import taxes on al¬ 
coholic beverages entered, or withdrawn 
from warehouse, for consumption by him 
during each period will be billed at the 
end of each semi-monthly period for all 
taxes deferred during that period. The 
bill, accompanied by a statement listing 
each tax amount deferred and the re¬ 
lated entry number, must be paid in full 
by the last day of the next succeeding 
deferral period. 

Section 24.4(h)(1) currently provides 
that when any bill for deferred taxes la 
not paid within the period specified In 
8 24.4(f) Cl) . the importer shall be sent a 
Notice of Amount Due. Customs Form 


6084. and a copy shall be sent to the 
surety on his bond. 

Customs Form 6084 has been revised, 
and is now known as the United States 
Customs Service Bill. That form is used 
to bill importers for deferred taxes pur¬ 
suant to 8 24.4(f) (1) of the Customs 
Regulations. As a consequence, the use of 
Customs Form 6084 again, pursuant to 
8 24.4(h) (I) as a notice to the importer 
of a Customs bin past due, is both Inap¬ 
propriate and unnecessary. The proposed 
amendment to 8 24.4(h) (1) provides that 
in the event the Initial bill for deferred 
taxes on Customs Form 6084 is not paid 
within the specified time, a demand for 
payment shall be made to the surety ou 
the importer's bond. 

Interested persons were given 30 days 
from the date of publication of the no¬ 
tice to submit relevant written da to., 
views, or arguments regarding the pro¬ 
posed amendments. After considerate ;, 
of the comment received. It has been 
determined that the proposed amend¬ 
ments should be adopted as set forth in 
the notice of proposed rulemaking 

Accordingly, the proposed amendments 
are adopted as set forth below. 

Effective date. These amendment* 
.shall become effective December 5. 1976. 

Vernon D. Acree, 

Com missioner of Custom « 

Approved; October 29.1975. 

David R. Macdonald. 

Assistant Secretary 
of the Treasury. 

Paragraphs (f)(1) and (h)(1) of 
8 24.4 are rev ised to read as follow* 

24.4 Optional mrtlimi for payment of 
rfttimated import taxes on alcohol 
bcrrrrAfcc# upon entry, or 
from wrtrr house, for consumption 
• • • • • 

If) • • • 

(1) Billing. Each importer who has 
deferred tax payments on Imported al¬ 
coholic beverages will be billed on Cus¬ 
toms Form 6084, United States Customs 
Service Bill, at the end of each tax de¬ 
ferral period for all taxes deferred dur¬ 
ing the period. Each bill will Identify 
each tax amount deferred and the re¬ 
lated entry numbers. These bills must he 
paid in full by the last day of the next 
succeeding deferral period. 

• • • • 

(h) • • • 

(1) When any bill on Customs Form 
6084 for deferred taxes is not paid with¬ 
in the period specified in paragraph <f> 
of this section, a demand for payment 
shall be made to the surety on the im¬ 
porter's bond. • • • 

• • • • • 

(as. aai. M amended, eec. <533. 63*. 48 
759. oa amended (10 DAC. 66. 1623, 1624)ft 

|PR Doc.76-29760 Filed ll-4-7»;4:« P“> 


KDEEAl MGtSTEI, VOl. 40, NO. 214—WEDNESDAY, NOVEMBl* 5, 1975 









RULES AND REGULATIONS 


51421 


Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE SERV¬ 
ICE, DEPARTMENT OF THE TREAS¬ 
URY 

|TD 73871 

PART 11—TEMPORARY INCOME TAX 

REGULATIONS UNDER THE EMPLOYEE 

RETIREMENT INCOME SECURITY ACT 

OF 1974 

Minimum Vesting Standards 
Pheamvlx 

This document contains temp orary in¬ 
come tax regulations <24 CFR Part 11) 
under section 411 of the Internal Reve¬ 
nue Code of 1954, ns added by section 
1012<a> of the Employee Retirement In¬ 
come Security Act of 1974 (88 Stat. 901) 
(hereinafter referred to as the ‘‘Act*’). 

The temporary regulations contained 
In this document will also apply for pur¬ 
poses of sections 203 and 204 of such 
Act (88 SUL 854. 858). 

Section 411 of the Code prescribes 
minimum vesting standards which are 
^liilificatton requirements for pension. 
Mock bonus, or profit-sharing plans (and 
their related trusts) described In section 
401(a). These qualification requirements 
also apply to custodial accounts, annuity 
plans, and bond purchase plans described 
in section a 401(f). 404(a)(2), and 405 
»ft', respectively. 

Section 411(e> and » 11.411 (a)-4(c) 
provide that section 411 does not apply to 
governmental plans, certain church 
plans, plans not providing for employer 
contributions after September 2. 1974. 
and certain plans of organizations de¬ 
scribed In section 501(c) ($> or (9) of the 
Code. 

Section 11.411 (a) -2 provides the effec¬ 
tive dates for the temporary regulations 
under section 411. In general, these rules 
apply to plans in existence on January 1, 
1974. for plan years beginning after 
December 31, 1975, and to other plans 
(or plan years beginning after Septem¬ 
ber 2. 1974. 

Section 411(a)(2) and 5 11.411(a)-3 
set forth a qualification requirement re¬ 
lating to the required time for vesting in 
employer-derived accrued benefits. A 
Plan must provide for vesting which 
satisfies one of three standards. 

The first standard requires 100 percent 
vesting after 10 years of service. The 
second standard requires 25 percent after 
five years of service. 5 percent additional 
vesting for each of the next 6 years, and 
10 percent additional vesting for each of 
the next 5 years, so that an employee Is 
100 percent vested after 15 years of serv¬ 
ice. The third standard requires each 
employee with 5 years or more of service 
Jo be 50 percent vested when the sum of 
hu age and service equals 45 . with 10 
percent additional vesting for each year 
thereafter. It Is contemplated that a plan 
could satisfy one standard for one class 
of employees and another of the stand¬ 
ards for another class of employees. 

Section 11.411 (a)-4 defines the term 
nonfortfeitable" for purposes of satisfy¬ 
ing the vesting requirements. Specific In¬ 
stances In which rights are not treated 
ai forfeitable are set forth. 


Section 11.411(a)-5 sets forth rules for 
determining an employee’s years of serv¬ 
ice which must be token into account in 
applying the vesting standards. 

Section 11.411 (a>-6 sets forth rules for 
years of service and breaks in service 

Section 11.411(a)-7 sets forth defini¬ 
tions and special rules for purposes of 
the temporary vesting regulations. Defi¬ 
nitions are set forth for accrued benefit, 
normal retirement age, and normal re¬ 
tirement benefit A special rule Is given 
for “cash-outs” of an employee’s accrued 
benefit. 

Section 11.4ll(a>-8 sets forth rules 
with respect to the change of a plan’s 
vesting schedule. Under these rules, an 
employee's nonforfeitable percentage 
after the amendment must not be less 
than the percentage determined under 
the pre-amendment schedule, m addi¬ 
tion, certain employees arc given the 
option to have their vesting percentage 
determined under the pre-amendment 
schedule. 

Section 11.411(a>-9 sets forth a spe¬ 
cial rule with respect to a plan’s break in 
service rules which places certain limi¬ 
tations on plan amendments to Its break 
in service rules for the period between 
January 1, 1974, and the time section 411 
applies to the plan. 

Under section 411(b) and section 
11.411 (b)-l, for plan years beginning 
after the applicable effective date of sec¬ 
tion 411. rules are provided for the deter¬ 
mination of the accrued benefit to which 
a participant is entitled under a plan. 

Under a defined contribution plan, a 
participant’s accrued benefit Is the bal¬ 
ance to the credit of the participant's 
account. 

Under a defined benefit plan, a par¬ 
ticipant’s accrued benefit is his accrued 
benefit determined under the plan. A de¬ 
fined benefit plan Is not a qualified plan 
unless the method provided bv the plan 
for determining accrued benefits satisfies 
at least one of the alternative methods, 
Le.. the 3 percent method, the 133% per¬ 
cent rule, and the fractional rule (de¬ 
scribed in section 11 41l<b)-(l) <b>) for 
determining accrued benefits with re¬ 
spect to all active participants under the 
plan. 

In addition, a defined benefit plan 
(without regards to any combining of 
plans of an employer) must provide only 
one method for the computation of ac¬ 
crued benefits. 

Special rules are provided for the first 
two years of service by a participant, 
certain insured defined benefit plans, and 
certain reductions In accrued benefits 
due to increasing age or service. In addi¬ 
tion. a special rule is provided with re¬ 
spect to accruals for service before the 
effective date of section 411. The special 
rule relating to accruals for service prior 
to the effective date of section 411 re¬ 
quires, Infer alia, the accrual of the ex¬ 
cess of the accrued benefit to which a 
participant would be entitled if the plan 
satisfied one of the alternative methods 
for all plan years prior to the effective 
date of section 411, over the amount re¬ 
quired to be accrued under the special 
rule, as If the plan had been Initially 


adopted on the effective date of section 
411. 

Section 11.411(c)-1 sets forth rules for 
allocating accrued benefits between em¬ 
ployer and employee contributions. 

Section 11.411(d)-2 sets forth rules 
with respect to termination, partial ter¬ 
mination. a complete discontinuance of 
contributions. 

Section 11.411(d)-3 sets forth special 
rules for prohibited discrimination on 
early termination, class year plans, and 
accrued benefit decreases. 

Certain regulations prescribed by the 
Secretary of Labor are applicable for 
purposes of section 411 and the regula¬ 
tions thereunder. 

Adoption or Regulations 

In order to prescribe temp orary in¬ 
come tax regulations (26 CFR Part 11) 
to reflect the addition of section 411 to 
the Internal Revenue Code, and in or¬ 
der to supersede 4 11.411(a) (10) (B>-1 of 
the Temporary Income Tax Regulations 
under the Employee Retirement Income 
Security Act of 1974 (26 CFR I 11.411(a) 
(10) (B)-l), the following temporary 
regulations are hereby adopted. 

gll. 101 («)— 19 Nonforfeitability in r*M* 
of certain withdrawals. 

(a) Application of section. Section 401 
(a) (19) and this section apply to a plan 
to which section 411(a) applies. (See sec¬ 
tion 411(e) and fll.41l(a)-2 for ap¬ 
plicability of section 411.) 

(b) Prohibited forfeitures— a) Gen¬ 
eral rule. A plan to which this section 
applies is not a qualified plan (and a trust 
forming a part of such plan is not a 
qualified trust) If. under such plan, any 
part of a participant’s accrued benefit 
derived from employer contributions Is 
forfeitable solely because a benefit de¬ 
rived from the participant’s contributions 
under the plan is voluntarily withdrawn 
by him after he has become a 50 percent 
vested participant. 

(2) SO percent vested participant. For 
purposes of paragraph (b> (1) of this sec¬ 
tion. a participant Is a 50 percent vested 
participant when he lias a nonforfeitable 
right (within the meaning of section 411 
and the regulations thereunder) to at 
least 50 percent of his accrued benefit 
derived from employer contributions. 

(3) Certain forfeitures. Paragraph (b> 
(1) of this section does not apply In the 
case of a forfeiture permitted by section 
411(a)(3)(D) (ill) and 4 11.411(a)-4(b> 
(5) (1) (relating to forfeitures of certain 
benefits accrued before September 2. 
1974). 

§ 11.411(a)—I Minimum *c-»ting Mam]- 
«rdf»; general rule*. 

(a) In general A plan Is not a qualified 
plan (and a trust forming a part of such 
plan is not a qualified trust) unless— 

(1) The plan prorides that on em¬ 
ployee’s right to his normal retirement 
benefit (see J 11.411 (a)-7(0) is non¬ 
forfeitable (see § 11.411(a)-4) upon and 
after the attainment of normal retire¬ 
ment age (see 4 11.411(a)-7(b>>, 

(2) The plan provides that an em¬ 
ployee’s rights in his accrued benefit de- 
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rived from hLs own contribution* (sec 
f 11.411 <c)-l> are nonforfeitable at all 
times, and 

(3) The plan satisfies the requirements 
of— 

(1) Section 411(a) (2) and § 11.411(a)- 
3 (relating to vesting in accrued benefit 
derived from employer contributions), 
and 

(ii) In the case of a defined benefit 
plan, section 411(b) (1) and 4 11.411(b)- 

1 (relating to accrued benefit). 

(b) Organization of regulations relat¬ 
ing to minimum vesting standards —(1) 
General rules . This section prescribes 
general rules relating to the minimum 
vesting standards provided by section 
411. 

(2) Effective dates . Section 11.411(a)- 

2 provides rules under section 1017 of 
the Employee Retirement Income Secu¬ 
rity Act of 1974 relating to effective dates 
under section 411. 

(3) Employer contributions. Section 
11.411(a)-3 provides rules under section 
411(a)(2) relating to vesting in em¬ 
ployer-derived accrued benefits. 

(4) Certain forfeitures. Section 11.411 
(a>-4 provides rules under section 411 
(a) (3) relating to certain permitted for¬ 
feitures, suspensions, etc. under quali¬ 
fied plans. 

(5) Nonforfeitable percentage. Section 
11.411(a)-5 provides rules under section 
411(a) <4) relating to service included in 
the determination of an employee's non¬ 
forfeitable percentage under section 411 
(a)(2) and 511.411 (a)-3. 

(6) Years of service; break in service. 
Section 11.411(a>-6 provides rules under 
section 411(a) (5) and <6> of the Inter¬ 
nal Revenue Code of 1954 relating to 
years of service and breaks in service. 
Rules prescribed by the Secretary of La¬ 
bor, relating to years of service and 
breaks in service under part 2 of sub¬ 
title B of title I of the Employee Retire¬ 
ment Income Secu rity Act of 1974 are 
provided under 29 CFR Part 2530 (De¬ 
partment of Labor regulations relating to 
minimum standards for employee pen¬ 
sion benefit plans). 

(7) Definitions and special rules . Sec¬ 
tion 11.411<a)-7 provides definitions and 
special rules under section 411(a) (7), 

(8). and (9), for purposes of section 411 
and the regulations thereunder. 

<8> Changes in vesting schedule. Sec¬ 
tion 11.411<a)-8 provides rules under 
section 411 (a) (10) relating to changes in 
the vesting schedule of a plan. 

(9> Breaks In service. Section 11.411 
<a)-9 provides special rules relating to 
breaks in service. 

(10) Accrued benefits. See § 11.411(b)- 
1 for rules under section 411(b) relating 
to accrued benefit requirements under 
defined benefit plans. 

(11) Allocation of accrued benefits. See 
| ll.411(c)-l for rules under section 411 

(c) relating to allocation of accrued 

benefits between employer and employee 
contributions. . 

(12) Discrimination, etc. Sec 9 11.411 
<d)-l for rules relating to the coordina¬ 
tion of section 411 with section 401(a) 

(4) (relating to discrimination) and 
other rules under section 411(d). 


(c) Application of standards to certain 
plans—( 1) General rule. Except fts pro¬ 
vided in paragraph (e)(2) of this sec¬ 
tion, section 411 docs not apply to— 

(1) A governmental plan (within the 
meaning of section 414(d) and the regu¬ 
lations thereunder). 

<il) a church plan (within the mean¬ 
ing of section 414(e) and the regulations 
thereunder) which has not made the 
election provided by section 410(d) and 
the regulations thereunder. 

(til) A plan which has not provided 
for employer contributions at any time 
after September 2. 1974, and 

(iv) A plan established and main¬ 
tained by a society, order, or association 
described in section 501(c) (8) or <9>, 
if no part of the contributions to or un¬ 
der such plan arc made by employers of 
participants in such plan. 

(2) Vesting requirements. A plan de¬ 
scribed In subparagraph (1) of this 
paragraph shall, for purposes of section 
401(a), be treated as meeting the re¬ 
quirements of section 411 if such plan 
meets the vesting requirements resulting 
from the application of section 401(a) 
(4) and section 401(a) (7) as in effect on 
September 1. 1974. 

g 11.411 (a)-2 Effective dale*. 

(a) Plan not in existence on January 
1.1974 . Under section 1017(a) of the Em¬ 
ployee Retirement Income Security Act 
of 1974, in the case of a plan which was 
not In existence on January 1. 1974, sec¬ 
tion 411 and the regulations thereunder 
apply for plan years beginning after 
September 2, 1974. Sec paragraph (c) of 
this section for time plan is considered 
in existence. 

(b) Plans in existence on January 1, 
1974. Under section 1017(b) of the Em¬ 
ployee Retirement Income Security Act 
of 1974. in the case of a plan which was 
in existence on January 1, 1974, section 
411 and the regulations thereunder ap¬ 
ply for plan years beginning after 
December 31. 1975. See paragraph (c> of 
this section for time plan is considered 
to be in existence. 

<c) Time of plan existence —(1) Gen¬ 
eral rule. For purposes of this section, a 
plan is considered to be in existence on 
a particular day if— 

(1) The plan on or before that day 
was reduced to writing and adopted by 
the employer (Including, in the case of 
a corporate employer, formal approval 
by the employer's board of directors and, 
if required, shareholders), even though 
no amounts had been contributed under 
the plan as of such day. and 

(ii) The plan was not terminated on 
or before that day. 

For example, if a plan was adopted on 
January 2.1974. effective as of January 1. 
1974, the plan is not considered to have 
been in existence on January 1,1974, be¬ 
cause it was not both adopted and In 
writing on January 1,1974. 

(2) Collectively-bargained plan. Not¬ 
withstanding paragraph (c)(1) of this 
section, a plan described In section 413 
(a), relating to a plan maintained pur¬ 
suant to a collective-bargaining agree¬ 


ment. is considered to be in existence on 
a particular day If— 

(1) On or before that day there is a le¬ 
gally enforceable agreement to establish 
such a plan signed by the employer, and 

(ii) The employer contributions to be 
made to the plan arc set forth in the 
agreement 

(3) Special rule. If a plan Is consid¬ 
ered to be in existence under paragraph 
(c)(1) of this section, any other plan 
with which such existing plan is merged 
or consolidated shall also be considered 
to be In existence on such date. 

(d) Existing plans under collective 
bargaining agreements . For a special ef¬ 
fective date rule for certain plans main¬ 
tained pursuant to a collective bargain¬ 
ing agreement sec section 1017(c) (1> of 
the Employee Retirement Income Secur¬ 
ity Act of 1974 (88 Stat. 932). 

<e) Certain existing ptans may elect 
new provisions. The plan administrator 
may elect to have the provisions of the 
Code relating to participation, vesting, 
funding, and form of benefit apply to a 
selected plan year. See 111.410(a)-2(d> 
for rules relating to such an election 

8 1 l. ll l(a>-3 Vesting in employer- 
derived benefits. 

(a) /n general —(1) Alternative re¬ 
quirements. A plan is not a qualified plan 
(and a trust forming a port of such plan 
is not a qualified trust) unless the plan 
satisfies the requirements of section 411 
(a)(2) and this section. A plan satisfies 
the requirements of this section if It 
satisfies the requirements of paragraph 
<b). (c). or (d) of this section. 

(2) Composite arrangements. A plan 
will not be considered to satisfy the re¬ 
quirements of paragraph (b). (c),or <d» 
of this section unless it satisfies all re¬ 
quirements of a particular one of such 
paragraphs with respect to all of an em¬ 
ployee's years of service. A plan which, 
for example, satisfies the requirements of 
paragraph (b) (but not (c> or (d) > for 
an employee’s first 9 years of service and 
satisfies the requirements of paragraph 
(c) (but not »b)) for all of his remaining 
years of service, does not satisfy the re¬ 
quirements of this section. 

(3) Plan amendments. A plan which 
satisfies the requirements of a particular 
one of such paragraphs for each of an 
employee’s years of service and which is 
amended so that, as amended, it satis¬ 
fies the requirements of another M>ch 
paragraph for all such years of service, 
satisfies the requirements of this section 
even though, as amended, it doc: not 
satisfy the requirements of the para¬ 
graph which were satisfied prior to the 
amendment. See f 11.411<a)-8 for rules 
relating to employee election where the 
vesting schedule is amended. 

(b) 10-year vesting. A plan satisfies 
the requirements of section 411(a) <2 • 
<A) and this paragraph if an employe 
who has completed 10 years of servhe 
has a nonforfeitable right to 100 percent 
of his accrued benefit derived from em¬ 
ployer contributions. 

(c) 5- to 15-year vesting. A plan 
Uflcs the requirements of section 411 (»’ 
(2MB) and this paragraph If an em* 
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pioyee who has completed at least 5 years 
of service has a nonforfeitable right to 
: k percentage of tils accrued benefit de¬ 
rived from employer contributions, 
which percentage is not leas than the 
nonforfeitable percentage determined 
under the following tabic: 

Non forfeit- 
able 


Cocop >ted years of service: percentage 

S 2. ”112111122112-212212221212222 4s 

\i 2222122222222122222222122222212 70 

13 -- 80 

15 or more......._....__ 100 


id) Rule of 45. A plan satisfies the re¬ 
quirements of section 411 (aM2) (C) and 
this paragraph if an employee Is entitled 
so the greater of the two percentages de¬ 
termined under subparagraph (1) or (2) 
of this paragraph. 

<l) Acte and service test. An employee 
who is not separated from the service. 
who has completed at least 5 years of 
service, and with respect to whom the 
sum of his age and years of service equals 
or exceeds 46. has a nonforfeitable right 
so a percentage of his accrued benefit 
derived from employer contributions 
which is not less than the nonforfeitable 
percentage corresponding to his number 
of completed years of service or to the 
turn of his age and completed years of 
service (whichever percentage is the 
lesser; determined under tho following 
table: 


ymin Sum of n*<* aitd NantorfelUbto 
'« Mrrtoo i*rc«u«f« 


1 -46 ora.. 

•—..47 or 4S-..... 

".49 or 50. 

* .. Slor M._ 

f..MorSC- 

K'or man -- fiSormor*._.... 


60 

M 

70 

HO 

HO 

100 


(2) Service test. An employee who has 
completed at least 10 years of service has 
a nonforfeitable right to a percentage of 
hh accrued benefit derived from em¬ 
ployer contributions determined under 
the following table: 

Oompktod yenn Nonforfeitable 

of %crvtco: percentage 



<3* Computation of age . For purposes 
w subparagraph (1) of this paragraph, 
the age of an employee is his age on his 

«st birthday. 

' e> Examples. The rules provided by 
fhU section are Illustrated by the fol- 

towiug examples: 


*5*.** » provide* thjit each 
crtiLt * rl *hta to bln employer-derived wc- 
** oenefit are nonforfeitable a» follow*: 


Completed years 
of service: 


Nonforfeitable 

percentage 



Plan B does not satisfy the requirements of 
paragraph (c) of this section (relating to 
5-15-year vesting) because the nonforfeita¬ 
ble percentage provided by the plan after 
completion of 14 years of service (85 percent) 
is less than the percentage required by para¬ 
graph (c) of this section at that time <00 
percent). The fact that the nonforfeitable 
percentage provided by the plan for years 
prior to the 13th year of service Is greater 
than the percentage required under para¬ 
graph (c) of this section to immaterial. The 
plan falls to satisfy the requirements of par¬ 
agraph (c) of this sectiou even if It Is demon¬ 
strated that the value of the vesting provided 
by the plan to the employee ts at least equal 
to the value of the vcetlng rate required 
by that paragraph. 

Example (2). Han C provides for plan par¬ 
ticipation after the completion of 1 year 
of service. The plan provides that each em¬ 
ployee’s rights to bin employer-derived ac¬ 
crued benefit are 100 percent nonforfeita¬ 
ble after 10 years of plan participation rather 
titan service. The plan does not satisfy tho 
requirements of paragraph (b) of this sec¬ 
tion because, under the plan, an employee 
obtains a 100 percent nonforfeitable right to 
his employer-derived accrued benefit only 
after completion of more than 10 years of 
service. 

Example (J). Plan D provides that each 
employee’s rights to his employer-derived ac¬ 
crued benefit are nonforfeitable In accord¬ 
ance with tho following schedule: 

Completed years Nonforfeitable 

of services: percentage 

0-9- - , r .. lt ,, 0 

12 212112I221122222212222222222222 70 

13 _ 80 

is.2-2222222212211 ioo 


The plan does not satisfy the requirements 
of paragraph (b) of this section after the 
9th year of service. It does not satisfy the 
requirements of paragraph (c) of this section 
for years prior to the 10th year of service. 
It does not satisfy the requirements of para¬ 
graph (d)(1) of this section for any year 
of service prior to the 10th year. The plan 
does not satisfy the requirements of this 
section because it does not satisfy the re¬ 
quirements of a particular one of the three 
paragraphs for each of an employee's years 
of service. 

Example (4). Hsu O provides that each 
employee’s rights to his employer-derived 
accrued benefit are 100 percent nonforfeit¬ 
able upon completion of 6 years of service. 
The plan satisfice the requirements of para¬ 
graphs <b). (c). and (d) of ibis section and. 
because It aatlafiee the requirements of at 
least one of such paragraphs for all of an 
employee's years of service. It satlsfire the 
requirements of this section. 


§ 11.411(a)—I Forfeitures, suspensions, 
etc. 

(a) Nonforfeitability. Certain rights 
in an accrued benefit must be nonfor¬ 
feitable to satisfy the requirements of 
section 411(a). This section defines tho 
term “nonforfeitable” for purposes of 
these requirements. For purposes of sec¬ 
tion 411 and the regulations thereunder, 
a right to an accrued benefit Is consid¬ 
ered to be nonforfeitable at a particular 
time if, at that time and thereafter, it Is 
an unconditional right. Except as pro¬ 
vided by paragraph (b) of this section, 
a right which, at a particular time, is 
conditioned upon a subsequent event, 
subsequent performance, or subsequent 
forbearance, is a forfeitable right at that 
time. Certain adjustments to plan bene¬ 
fits such as adjustments in excess of 
reasonable actuarial reductions, can re¬ 
sult in rights being forfeitable. Rights 
which arc conditioned upon a sufficiency 
of plan assets in the event of a termina¬ 
tion or partial termination are not con¬ 
sidered to be forfeitable. To the extent 
that rights are not required to be non¬ 
forfeitable to satisfy the minimum vest¬ 
ing standards, or the nondiscrimination 
requirements of section 401(a)(4). they 
may be forfeited without regard to tho 
limitations on forfeitablllty required by 
this section. 

(b) Special rules. For purposes of 
paragraph (a) of this section, a right is 
not treated as forfeitable— 

(1) Death. In the case of a partici¬ 
pant’s right to his employer-derived ac¬ 
crued benefit, merely because such ac¬ 
crued benefit is forfeitable by the par¬ 
ticipant to the extent it has not been 
paid or distributed to him prior to his 
death. This subparagraph shall not ap¬ 
ply to a benefit which must be paid to 
a survivor in order to satisfy the require¬ 
ments of section 401 (a) (11). 

(2) Suspension of benefits upon reem¬ 
ployment of retiree. In the case of certain 
suspensions of benefit* under section 411 
(a> (3) (B). see regulations prescribed by 
the Secretary of Labor under 29 CFR 
Part 2530 (Department of Labor regula¬ 
tions relating to minimum standards for 
employee pension benefit plans). 

(3) Retroactive plan amendment . In 
the case of a participant's right to his 
employer-derived accrued benefit, merely 
because such benefit is subject to reduc¬ 
tion to the extent provided by a plan 
amendment described in section 412(c) 
(8) and the regulations thereunder, 
which amendment 1s given retroactive 
effect in accordance with such section. 

(4) Withdrawal of mandatory con¬ 
tribution — 

(i) General rule. In the case of a par¬ 
ticipant's right to his employer-derived 
accrued benefit, merely because all or a 
portion of such benefit may be forfeited 
ou account of the withdrawal by tho 
participant of any amount attributable 
to his accrued benefit derived from his 
mandatory contributions (within the 
meaning of section 411(c)(2)(C) and 
5 1.4ll'c)-l) before he has become a 
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60 percent vested participant (within 
the meaning of 9 1.401 <a)-19(b) (2)). 

<ii> Restoration of benefit. Paragraph 
(b) (4) (1) of this section shall not apply 
unless, at the time the amount described 
In such subdivision is withdrawn by the 
participant, the plan provides the em¬ 
ployee with a right to restoration of his 
employer-derived accrued benefit to the 
extent forfeited in accordance with such 
subdivision upon repayment to the plan 
of the amount withdrawn by hi ..a plus, 
in the case of a defined benefit plan, 
interest on such amount. Such Interest 
shall be computed at the rate deter¬ 
mined for purposes of section 411(cM2> 
<C) on the date of such repayment (com¬ 
pounded annually from the date of such 
withdrawal). In the case of a defined 
contribution plan, the plan shall not be 
considered to fall to satisfy the require¬ 
ments of this subdivision merely because 
under the plan the restoration of em¬ 
ployer-derived accrued benefits described 
in this subdivision is not provided unless 
the repayment described in this subdivi¬ 
sion Is made before the close of the vest¬ 
ing computation period within which the 
participant has a one-year break In serv ¬ 
ice within the meaning of 11.411(a)-6. A 
defined contribution plan or a defined 
benefit plan may require that such repay¬ 
ment be made within 2 years of the 
employee’s resumption of employment 
covered by the plan. 

(iii) Computation of benefit . In the 
case of a defined contribution plan, the 
employer-derived accrued benefit re¬ 
quired to be restored by this paragraph 
shall not be less than the amount in the 
account balance of the employee which 
was forfeited, unadjusted by any subse¬ 
quent gains or losses. 

<iv> Delayed forfeiture. A defined con¬ 
tribution plan may in lieu of the forfeit¬ 
ure and restoration described in this 
subparagraph provide tiiat the forfeiture 
does not occur until the expiration of the 
time for repayment described in para¬ 
graph (b) (4) <!i) of this section pro¬ 
vided that the conditions of this para¬ 
graph are satisfied. 

(5) Certain benefits—d) General rule. 
In the case of a participant's right to the 
portion of the employer-derived benefit 
which accrued prior to September 2,1974, 
merely because such portion may be for¬ 
feited on account of the withdrawal by 
the participant of an amount attributa¬ 
ble to his benefit derived from mandatory 
contributions (within the meaning of 
section 411(c)(2)(C) and 111.411 (c)-l 
(c)(4)) made by the participant before 
September 2. 1974, if the amount so sub¬ 
ject to forfeiture is no more than pro¬ 
portional to such amounts withdrawn. 
This subparagraph shall not apply to any 
plan to which any mandatory contribu¬ 
tion (within the meaning of section 411 
(c)(2)(C) and 9 11.411 (c)-l(c)<4>> is 
made after September 2. 1974. 

(ii> Defined contribution plan. In the 
case of a defined contribution plan, the 
portion of a participant’s benefit which 
accrued prior to September 2, 1974. shall 
be determined on the basis of a separate 
accounting between benefits accruing be¬ 


fore and after such date. Gains, losses, 
withdrawals, forfeitures, and other cred¬ 
its or charges must be separately al¬ 
located to such benefits. Any allocation 
made on a reasonable and consistent 
basis prior to (date of publication! shall 
satisfy the requirements of this para¬ 
graph. 

(iii) Defined benefit plan. In the case 
of a defined benefit plan, the portion of 
a participant’s benefit which accrued 
prior to September 2. 1974, shall be de¬ 
termined in a manner consistent with the 
determination of an accrued benefit 
under section 411(b) (1) (D). see 9 11.411 
<b)-l(c). Any method of determining 
such accrued benefit which the Commis¬ 
sioner finds to be reasonable shall satisfy 
the requirements of this paragraph. 

(6) Class-year plans . etc. For purposes 
of paragraphs (b) (4) and (S) of this 
section, in the case of a class-year plan 
(within the meaning of section 411(d) (4) 
and 111.411 <d)-3>. a withdrawal of em¬ 
ployee contributions shall be treated as 
a withdrawal of such contributions on a 
plan year by plan year basis in succeed¬ 
ing order of time. For additional require¬ 
ments relating to nonforfeitability of 
benefits in the event of a withdrawal by 
the employee, see section 401 (a) < 19) and 
9 11.40Ka)-19. 

(c) Examples. The rules of this sec¬ 
tion are illustrated by the following 
examples: 

Example (/>. Corporation A'* plan pro¬ 
vides that an employee Is fully vested tn his 
employer-derived accrued benefit after com¬ 
pletion of 6 years of service. The plan also 
provides that. If an employee works for a 
competitor he forfeits his rights In the plan. 
Such provision could result In the forfeiture 
of an employee's lights which are required 
to be nonforfeitable under section 41! and 
therefore the plan would not satisfy the re¬ 
quirements of section 411. If the plan limited 
the forfeiture to employee* who completed 
less than 10 years of sendee, the plan would 
not fall to satisfy the requirements of sec¬ 
tion 411 because the forfeitures under this 
provision are limited to rights which are In 
excess of the minimum required to be non¬ 
forfeitable under section 411(a)(2)(A). 

Example (2). Flan B provides that If an 
employee does not apply for benefits within 
5 years after the attainment of normal 
retirement age, the employee loses his plan 
benefits. Such a plan provision could result 
in forfeiture of an employee's rights which 
are required to be nonforfeitable under sec¬ 
tion 411 and, therefore, the plan would not 
satisfy the requirements of section 411. 

g 11.111(a)—5 Service Included in de¬ 
termination of nonforfeitable per¬ 
cent age. 

<a) In general. Under section 411(a) 
(4), for purposes of determining the non¬ 
forfeitable percentage of an employee’s 
right to his employer-derived accrued 
benefit under section 411(a)(2) and 
5 11.41Ka>-3, all of an employee’s years 
of service with an employer or employers 
maintaining the plan shall be taken Into 
account except that years of service de¬ 
scribed In paragraph tb) of this section 
may be disregarded. 

(b) Certain service. For purposes of 
paragraph (a) of this section, the fol¬ 
lowing years of service may be dis¬ 
regarded: 


<1) Service before age 22. (1) In the 
case of a plan which satifies the require¬ 
ments of section 411(a)(2) (A) or <B> 
(relating to 10-year vesting and 5-15- 
year vesting, respectively), a year ol 
service completed by an employee before 
he attains age 22. 

Ul) In the case of a plan which does 
not satisfy the requirements of section 
411(a)(2) (A) or (B). a year of service 
completed by an employee before he at¬ 
tains age 22 If the employee Is not a part:- 
cipant (for purposes of section 410) in 
the plan at any time during such year 
(iii) For purposes of this subpara¬ 
graph, service during a vesting computa¬ 
tion period described in section 411 (a* 
(5> (A) within which the employee at¬ 
tains age 22 may not be disregarded. 

(2) Contributory plans. A year of serv¬ 
ice completed by an employee under a 
plan which requires mandatory contribu¬ 
tions (within the meaning of section 
411(c)(2)(C) and 9 1.411(c>-l(c) (4)) to 
be made by the employee for such year, 
if the employee does not participate for 
such year solely because of his failure 
to make mandatory contributions to the 
plan. 

(3) Plan not maintained —(i) In gen¬ 
eral. An employee's years of service with 
an employer during any period for which 
the employer did not maintain the plan 
or a predecessor plan may be disregards '<1 
for purposes of section 411(a) (2), Para¬ 
graph (b) (3) (ii) of this section provide 
rules regarding the period prior to the 
adoption of a plan. Paragraph <b‘<3> 
(iii) of this section provides rules regard 
ing the period after the termination of a 
plan. Paragraph <b)(3)(lv) of this sec¬ 
tion provides rules regarding employer- 
who have certain relationships with other 
employers maintaining the plan. 

(ii) Period prior to adoption The 
period for which a plan is not maintain* d 
by an employer includes the period be¬ 
fore the plan was established. For pur¬ 
poses of this subdivision, a plan tv 
established on the first day of the plim 
year In which the plan Is adopted even 
though the plan is adopted after such 
first day (or the first day of the plan 
year for which the plan is first effective 
taking into account any retroactive effec¬ 
tive date allowed by section 401(b) ). Ex¬ 
cept as provided in paragraph <b) (3) <iv> 
of this section, if an employer adopt- a 
plan which has previously been estab¬ 
lished by another employer or group of 
employers, the plan is not maintain* >l 
by the adopting employer prior to the 
first day of the plan year in which the 
plan is adopted by the adopting em¬ 
ployer. In the case of a transfer of asM r 
or liabilities (including a merger or con¬ 
solidation) Involving two plans main¬ 
tained by a single emnloyer. the fucces- 
sor (or transferee) plan is treated as tr 
it was established at the same time ^ 
the date of the establishment of the 
earliest component plan. In the case of a 
plan merger, consolidation, or transfer of 
plan assets or liabilities involving pk>^ 
of two or more employers, the successor 
plan is treated as if it were establish^ 
on each of the separate dates on whiai 
such component plan was established for 
the employees of each employer. Thu*-, 
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for example, if employer A establishes a 
plan January 1, 1970, and employer B 
establishes a plan January l. 1980, and 
the plans were subsequently merged, 
then the merged plan would be treated as 
If it were in existence on January 1,1970. 
with respect to A’s employees and as if 
it were in existence on January 1. 1980. 
with respect to B's employees. 

<ill> Period aftfff termination or with¬ 
drawal. The period for which a plan Is 
not maintained by an employer includes 
the period after the plan Is terminated. 
For purposes of this section, a plan is 
terminated at the date there is a termina¬ 
tion of the plan within the meaning of 
section 411(d) (3MA) and the regulations 
thereunder. Notwithstanding the preced¬ 
ing sentence. If contributions to or under 
a plan ore made after termination, the 
plan Is treated as being maintained until 
such contributions cease. In the case of 
a plan maintained by more than one em¬ 
ployer. the period for which the plan is 
not maintained by the withdrawing cm. 
ployer includes the period after the with¬ 
drawal from the plan. 

<lv) Certain employers. For purposes 
of this paragraph— 

iA) Predecessor employers. 8ervice 
with a predecessor employer who main¬ 
tained the plan of the current employer 
is treated as service with such current 
employer (see section 414(a)(1) and the 
regulations thereunder), and certain 
service with a predecessor employer who 
did not maintain the plan of the current 
employer Is treated as service with the 
current employer (see section 414(a)(2) 
and the regulations thereunder). 

(B) Related employers. Service with 
an employer Is treated as service for cer¬ 
tain related employers. These related 
employers Include members of a.con¬ 
trolled group of corporations (within the 
meaning of section 1563(a). determined 
without regard to subsections (a) (4) and 
(e)(3)(C) thereof) and trades or busi¬ 
nesses (whether or not Incorporated) 
which are under common control (see 
action 414 (b) and <c>>. 

<C) Plan maintained by more than 
one employer. Service with an employer 
who maintains a plan Is treated as serv¬ 
ice for each other employer who main¬ 
tains that plan (see section 413 (b)(4) 
and (c)(3) and 29 CFR Part 2530, De¬ 
partment of Labor regulations relating 
to minimum standards for employee pen¬ 
sion benefit plans). 

(v) Predecessor plan —(A) General 
rule. In the case of an employee who was 
covered by a predecessor plan, the time 
the successor of such plan is maintained 
for such employee includes the time the 
predecessor plan was maintained if, as of 
the later of the time the predecessor plan 
Lh terminated or the successor plan is 
established, the employee’s years of serv¬ 
ice under the predecessor plan are not 
equalled or exceeded by the aggregate 
number of consecutive 1-ycar breaks In 
se rvi ce occurring after such years of 
service. Years of service and breaks in 
•entice, without regard to whether the 
employee has nonforfeitable rights under 
, predecessor plan, are determined un- 
der section 411(a) (5) and (6) except 


that years between the termination date 
of the predecessor plan and the date of 
establishment of the successor plan do 
not count as years of service. 

(B) Definition of predecessor plan. 
For purposes of this section, if— 

(1) An employer establishes a retire¬ 
ment plan (within the meaning of sec¬ 
tion 7476(d)) qualified under subchap¬ 
ter D of chapter 1 of the Code within the 
5-year period immediately preceding or 
following the date another such plan 
terminates, and 

(2) The other plan Is terminated dur¬ 
ing a plan year to which this section ap¬ 
plies. the terminated plan is a predeces¬ 
sor plan with respect to such other plan. 

(C> Example. The rules provided by 
tills subparagraph are illustrated by the 
following example: 

Example. (1) Employer X*s qualified plan 
A terminated on January I. 1977. Employer 
X established qualified plan B on January 
1, 1981. Under paragraph <b)(3)(v)(B) of 
this section, plan A Is a predecessor plan with 
respect to plan B because plan B Is estab¬ 
lished within the 5-year period Immediately 
following the date plan A terminated. 

(2) Employee C was not covered by the 
A plan. Under the general rule In paragraph 
(b) (3) (v) (A) of this section, plan B Is not 
maintained until January 1. 1981. with re¬ 
spect to Employee C. 

(3) Employee D was covered by the A plan. 
On December 31. 1978, D had 4 years of serv¬ 
ice. D had 4 consecutive 1-year breaks in 
service because, during the years between 
the termination of plan A and the establish¬ 
ment of plan B. he did not have more than 
500 hours of service tn any applicable com¬ 
putation period. Because D‘s consecutive 1- 
year breaks (4) equal his years of service 
prior to his breaks (4). plan B Is not main¬ 
tained until January 1. 1981, with respect to 
employee D. 

(4) Employee E was covered by the A plan. 
On December 31. 1975. E had 6 years of 
service. E had a 1-year break tn service in 
1970. K also had 4 consecutive 1-year breaks 
In service for the period between plan As 
termination and plan B's establishment. Be¬ 
cause S'* years of service (8) are not lees 
than hla consecutive 1-year breaks (5). plan 
B is maintained for E as of the establishment 
date of plan A. 

(4) Break in service. A year of service 
which is not required to be taken into 
account by reason of a break in service 
(within the meaning of section 411 (a) (6) 
and U1.411(a)-6>). 

(5) Service before January t , 1971. A 
year of service completed by an employee 
prior to January 1, 1971. unless the em¬ 
ployee completes at least 3 years of serv¬ 
ice at any time after December 31, 1970. 
For purposes of determining if on em¬ 
ployee completes 3 years of service, 
whether or not consecutive, the excep¬ 
tions of section 411(a)(4) are not ap¬ 
plicable. For the meaning of the term 
"year of service", see regulations pre¬ 
scribed by the Secretary of Labor under 
29 CFR Part 2530, relating to minimum 
standards for employee pension benefit 
plans. 

(6) Service before effective date. A year 
of service completed before the first plan 
year for which this section applies to 
the plan. If such service would have been 
disregarded under Uie plan rules relating 
to breaks In service (whether or not such 


rules are so designated In the plan) as 
such rules were In effect from time to 
time under the plan. In general, rules 
which relate to required minimum hours 
or other length of service will be consid¬ 
ered break In service rules. See f 11.411 
(a)-9 for requirements relating to cer¬ 
tain amendments to the break in service 
rules of a plan. 

<c> Special continuity rule for certain 
plans. For special rules for computing 
years of service In the case of a plan 
maintained by more than one employer, 
see i 210 of 29 CFR Part 2530 (Depart¬ 
ment of Labor regulations relating to 
minimum standards for employee pen¬ 
sion benefit plans). 

§ 11.411(a)— 6 Year of hour of 

•crvice ; breaks in service. 

(a) Year of service. Under section 411 

(a) (5)(A), for purposes of the regula¬ 
tions thereunder, the term "year of serv¬ 
ice" is defined in regulations prescribed 
by the Secretary of Labor under section 
203(b)(2)(A) of the Employee Retire¬ 
ment Income Security Act of 1974. For 
special rules applicable to seasonal in¬ 
dustries and maritime Industries, see reg¬ 
ulations prescribed by the Secretary of 
Labor under subparagraphs (C) and (D) 
of section 203(b)(2) of the Employment 
Retirement Income Security Act of 1974. 

<b) Hours of service. Under section 
411(a) (5) (B). for purposes of the regu¬ 
lations thereunder, the term "hours of 
service" has the meaning provided by 
section 410(a)(3)(C). Sec regulations 
prescribed by the Secretary of Labor 
under 29 CFR Part 2530. relating to mini¬ 
mum standards for employee pension 
benefit plans. 

<c> Breaks in service. Under section 
411(a) (6). for purposes of 9 11.411<a>-5 

(b) (4) and of this section— 

(1) In general—( i) Year of service 
after 1-year break in service. In the case 
of any employee who has incurred a 1- 
year break in service, years of service 
completed before such break are not re¬ 
quired to be taken into account until the 
employee has completed one year of 
service after his return to service. 

(Ii> Defined contribution plan —(A) 
General rule. In the case of a participant 
in a defined contribution plan or in an 
insured defined benefit plan (which plan 
satisfies the requirements of section 411 
(b)(1)(F) and f 11.411 (b>~l> who has 
incurred a 1-year break in service, years 
of service completed after such break 
are not required to be taken into account 
for purposes of determining the nonfor¬ 
feitable percentage of the participant’s 
right to employer-derived benefit* which 
accrued before such break. This subdi¬ 
vision does not permit years of service 
completed before a 1-year break In serv¬ 
ice to be disregarded in determining the 
nonforfeitable percentage of a partici¬ 
pant’s right to employer-derived benefits 
which accrue after such break. 

(B) Special rule. If a defined contri¬ 
bution plan makes a distribution to a 
participant at a time when the partici¬ 
pant is less than 100 percent vested In his 
employer contributions and there is no 
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break In service prior to the relevant 
time, the plan must provide that— 

(/) A separate account is established 
for the participant's Interest In the plan 
as of the time of the distribution, and 
(2) That at any relevant time the par¬ 
ticipant's vested portion of the separate 
account is not less than an amount ("X") 
determined by the formula: 

X=P(AB-f <RXD))-(RXD) 

For purposes of applying the formula: P 
Ls the vested percentage at the relevant 
time; AB ls the account balance at the 
relevant time: D is the amount of the 
distribution: and R is the ratio of the 
account balance at the relevant time to 
the account balance after distribution. 

(C) Example. The ride of paragraph 
CcXlXllXB) of this section is illus¬ 
trated by the following example: 

Example. A receives a distribution of $260 
from the X defined contribution plan when 
his account balance equals $1,000 and he is 
25 percent Tested. He does not Incur a break 
In service. Six years later, when A Is 60 per¬ 
cent vested, he Incurs a break In service. At 
this time his separate account balance equals 
$1,500. 


A s separate account must equal 00 percent 
($1,500 f (2X $250) ) — <2 X$260), or 60 per¬ 
cent ($1,600 f $500) — $500. or f 1 . 200 -$ 500 ~ 
$700. 


(ill) Nonnested participants. In the 
case of an employee who is a nonvested 
participant in employer-derived benefits 
at the time he incurs a 1-year break in 
service, years of service completed by 
such participant before such break are 
not required to be taken into account for 
purposes of determining the nonforfeit¬ 
able percentage of his right to employer- 
derived benefits if at such time the num¬ 
ber of consecutive 1-year breaks in serv¬ 
ice included In his most recent break in 
service equals or exceeds the aggregate 
number of his years of service, whether 
or not consecutive, completed before such 
break. In computing the aggregate num¬ 
ber of years of service prior to such 
break, years of service which could have 
been disregarded under this subdivision 
by reason of any prior break in service 
may be disregarded. 

<2) One-year break in service defined. 
The term "1-year break In service" 
means a calendar year, plan year, or 
other 12-consecutive month period des¬ 
ignated by a plan (and not prohibited 
under regulations prescribed by the 
Secretary of Labor) during which the 
participant has not completed more than 
500 hours of service. See regulations pre¬ 
scribed by the Secretary of Labor under 
29 CFR Part 2530. relating to minimum 
standards for employee pension benefit 
plans. 

<d> Examples . The rules provided by 
this section are illustrated by the follow¬ 
ing examples: 

Example (f). (I) X Corporation maintains 
a defined contribution plan to which section 
411 applies. The plan uses the calendar year 
as the vesting computation period. In 1080. 
Employee A. who waa hired at age 35. sep¬ 


arates from the service of X Corporation 
after competing 4 years of service. At the 
time of his separation. Employee A had a 
non-forfeitable right to 26 percent of his 
employer-derived accrued benefit which wan 
not distributed. In 1985. after Incurring 5 
consecutive one-year breaks In service. Em¬ 
ployee A Is re-employed by X Corporation 
and becomes an acuve participant In the 
plan. The plan provides that, for 1085 and 
all subsequent years. Employee A’s previous 
years of service will not be taken into ac¬ 
count for purposes of computing the non¬ 
forfeitable percentage of his employer- 
derived accrued benefit, solely because of his 
break in service. 

(11) The plan falls to satisfy section 411. 
Section 411(a)(6) (B) would permit the plan 
to disregard Employee A’s prior sen ice for 
purposes of computing his nonforfeitable 
percentage in 1935 only, but such service 
must be taken Into account in subsequent 
years unless there ls another break In serv¬ 
ice. Under section 411(a)(6)(C). the plan ls 
not required to take Employee A s poet- 
break service Into account for purposes of 
computing his nonforfeitable right to his 
pre-break employer-derived accrued benefits. 
This provision, however, would not permit 
the plan to disregard pre-break service In 
determining his nonforfeitable right to his 
benefit accrued after the break. The excep¬ 
tion provided by section 411(a)(6)(D) does 
not apply in the cose of a participant who 
has any nonforfeitable right to his accrued 
benefit derived from employer contributions. 

Example (2). (1) X Corporation maintains 
a qualified plan to which sections 410 and 
411 (relating to minimum participation 
standards and minimum vesting standards, 
respectively) apply. The plan permits par¬ 
ticipation upon completion of a year of serv¬ 
ice and provides that 100 percent of an em¬ 
ployee’s employer-derived accrued benefit 
vests after 10 years of service. The plan uses 
the calendar year as the vesting computation 
period. The plan provides that an employee 
who completes at least 1,000 hours of service 
in a 12-month period ls credited with s year 
of service for participation and vesting pur¬ 
poses. The plan also provides that an em¬ 
ployee who does not complete more than 500 
bouni of service In that 12-month period In¬ 
curs a one-year break In service. The plan 
Includes the rule described In section 411 
(a) (6) (D> for participation and vesting pur¬ 
poses. Under this rule, an employee’s years 
of service prior to a break In service may be 
disregarded under certain circumstances If 
he has no vested right to any employer- 
derived benefit under the plan. The plan does 
not contain the rule described In section 411 
(a)(6)(B) (relating to the requirement of 
one year of service after a one-year break In 
service). 

(H) Employee A commences employment 
with the X Corporation on January 1. 1077. 
Employee A’s employment history for 1977 
through 1980 Ls as follows: 


Year ending 
Dec. 31: 

1077 .. 

1978_ 

]•-.« 

1980 _ 

1981 —_ 

1983_ 

1983 _ 

1984 _ 

1985 _ 

1986 . 

1987 _ 

1988 _ 

1989 _ 


Hours of service 
completed 

-1,000 

_ 800 

_1.000 

- 400 

-1.000 

400 

-1,000 

500 

- 200 

_1.000 


Employee A’s status as a participant during 
this period Is determined as follows: 


1978: Employee A was a plan participant 
on January 1, 1978. because ha completed a 
year of service (1.000 hours) In 1977. He did 
not complete a year of service In 197$ be¬ 
cause he completed fewer than 1,000 hour* m 
that year. Because he completed more than 
500 hours of service In 1978. however. Em¬ 
ployee A did not incur a one-year break tn 
service that year, 

1979: Employee A completes a year of serv¬ 
ice in 1979. Because he did not incur a onr- 
year break in service In 1978. the plan may 
not disregard his 1977 service for purport . >f 
determining his years of service os of Janu¬ 
ary 1. 1070. 

7 989: Employee A Incurs a one-year break 
in eer/ice In 1980. 

1981: Because Employee A had completed a 
years of service prior to 1981 and bad in¬ 
curred one 1-year break In service prior to 
1081. under reetkm 411(a)(0)(D). the plan 
may not disregard his pre-1980 service tn 
1081. Employee A completes a year of sen tee 
in 1981. 

1982: Employee A Incurs a one-year break 
tn service in 1982 

1983: Employee A Incurs a one-year btvsk 
in service in 1983. As of the end of 1983. 
has completed 3 years of service and has In¬ 
curred 2 consecutive one-year break in 
service. 

1984: Employee A completes a year of sen - 
Ice In 1984 Under section 411(a)(6)(D), hie 
pre-1982 service may not be disregards! tn 
1984 because, as of the beginning of 1984. 
his pre-1984 years of service (3) exceed h. 
consecutive one-year breaks In service 2). 

7035-70$$: Employee A Incurs 4 consecu¬ 
tive one-year breaks In service during thr 
years 1985 through 1088. 

1989: Emplovee A's pre-10.0 service U Un¬ 
regarded In 1989 and all subsequent plan 
year* because his years of service as of Jan¬ 
uary 1, 1989. equal the number of ©onset u- 
tlve one-year breaks he has incurred a* of 
that date. Therefore, as of the beginning of 
1989. Employee A Is not a plan participant 
Employee A completes a year of service In 
1989. (Although section 411(a)(6)(D) dot- 
not prohibit the plan provision under which 
Employee’s A’s pre-1989 service 18 disregard¬ 
ed. that section does not require ruch a pro¬ 
vision in a qualified plan.) 

§ 1.411(a)— 7 Definition* anil 
rales. 

(ft) Accrued benefit. For purpose: of 
section 411 and the regulations there¬ 
under. the term "accrued benefit 
means— 

<1) Defined benefit plan. In the 
of a defined benefit plan— 

<i) If the plAn provides an accrued 
benefit in the form of an annual benefit 
commencing at normal retirement age, 
such accrued benefit, or 

ill) If the plan does not provide an ac¬ 
crued benefit In the form described tn 
subdivision (1) of this subparagraph, an 
annual benefit, commencing at normal 
retirement age which is the actuary i 
equivalent (determined under section 411 
(c) (3) and { 11.411(c)-5) of the accrued 
benefit determined under the plan. 

For purposes of this paragraph a sub¬ 
sidized early retirement benefit which is 
provided by a plan Is not taken into ac¬ 
count, except to the extent of determin¬ 
ing the normal retirement benefit under 
the plan (see section 411(a)(9) and 
paragraph <c) of this section). The ac¬ 
crued benefit Includes any optional set¬ 
tlement at normal retirement age under 
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actuarial assumptions no loss favorable 
than those which would be applied If the 
employee were terminating his employ¬ 
ment at normal retirement age. The 
accrued benefit does not Include any 
subsidised value In a Joint and survivor 
annuity to the extent that the annual 
benefit of the Joint and survivor annuity 
does not exceed the annual benefit of a 
single life annuity. 

(2) Defined contribution plan. In the 
case of a defined contribution plan, the 
balance of the employee's account held 
under the plan. 

<b) Normal retirement age —(1) Gen¬ 
eral rule . For purposes of section 411 and 
the regulations thereunder the term 
“normal retirement age’* means the 

curlier of — 

(1) The Ume specified by a plan at 
which a plan participant attains normal 
retirement age. or 

(11) The later of— 

(A) The Ume the plan participant at¬ 
tains age 65. or 

• B) The 10th anniversary of the date 
the plan participant commences par¬ 
ticipation In the plan. 

For purposes of paragraph (b)(1) (1) 
of this secUon. If an age is not specified 
by a plan as the normal retirement age, 
then the normal retirement age under 
the plan Is the earliest age beyond which 
the participant's benefits under the plan 
are not greater solely on account of his 
age or service. For purposes of para¬ 
graph (b> (1X11) (B) of this section, par¬ 
ticipation commences on the first day 
of the first year in which the participant 
commenced his participation In the plan, 
except that years which may be disre¬ 
garded under secUon 410(a) (5) (D) may 
be disregarded In determining when par¬ 
ticipation commenced. 

(2) Examples. The provisions of this 
paragraph are Illustrated by the follow¬ 
ing examples: 

K sample (/). plan A define* normal re¬ 
tirement age as age 05. Under the plan, bene¬ 
fits payable to participants who retire at or 
alter age 00 are not reduced on account 
of early retirement. For purpose* of section 
ill and the vesting regulations, normal re¬ 
tirement age under Plan A Is age 05 (deter¬ 
mined under subparagraph (1)<!) of this 
paragraph). This la true even if in operation 
ai: participants retire at age 00. 

trample (2). Plan B does not specify any 
afic as the normal retirement age. Under the 
plan, participants who have attained age 55 
are entitled to benefits commencing upon 
retirement but the benefits of participants 
who retire before attaining age 70 are sub¬ 
ject to reduction on account of early retire¬ 
ment. For purposes of section 411 and the 
r*»Ung regulations the normal retirement 
a«o under plan B Is the later of (1) age 
M. or (U> the 10th anniversary of the date a 
plan participant commences participation in 
the plan (assuming such date is prior to sge 
70). 

Example (5) . The facts are the same as In 
example (3) . Employee X first became a par¬ 
ticipant In Plan B on January 1. 1980 at age 

His participation continued untU De¬ 
cember at, 1960, when he separated from the 


service with no Tested benefits. After Incur¬ 
ring 5 consecutive 1-year breaks In service. 
Employee X again becomes an employee and 
a plan participant on January 1. 1966. at 
age 59. For purposes of section 411. Employee 
X's normal retirement age under PIaq B is 
age 69, ths 10th anniversary of the date on 
which hla year of plan participation com¬ 
menced. His participation In 1980 may be 
disregarded under the last sentence of para¬ 
graph (b)(1) of this section. 

(c> Normal retirement benefit —(1) In 
general. For purposes of section 411 and 
the regulations thereunder, the term 
' normal retirement benefit" means the 
periodic benefit under the plan com¬ 
mencing upon early retirement (If any) 
or at normal retirement age. whichever 
benefit Is greater. 

(2) Periodic benefit . For purposes of 
paragraph (c)(1) of this section— 

(1) In the case of a plan under which 
a benefit Is payable as an annuity In the 
same form upon early retirement and at 
normal retirement age, the greater bene¬ 
fit Is determined by comparing the 
amount of such annuity payments. 

(ID In the case of a plan under which 
an annuity benefit payable upon early 
retirement is not In the same form os an 
annuity benefit payable at normal retire¬ 
ment age. the greater benefit Is deter¬ 
mined by converting the annuity benefit 
payable upon early retirement age into 
the same form of annuity benefit as Is 
payable at normal retirement age and by 
comparing the amount of the converted 
early retirement benefit payment with 
the amount of the normal retirement 
benefit payment. 

(3) Benefits included . For purposes of 
this paragraph, the normal retirement 
benefit under a plan shall be determined 
without regard to medical benefits or 
disability benefits not In excess of the 
qualified disability benefit For this pur¬ 
pose. a qualified disability benefit Is a dis¬ 
ability benefit which is not in excess of 
the amount of the benefit which would 
be payable to the participant if he sepa¬ 
rated from service at normal retirement 
age. 

(4) Determination of early retirement 
benefit. For purposes of this paragraph, 
the early retirement benefit under a plan 
shall be determined without regard to 
any qualified plan benefits provided for 
a participant which commence before his 
benefits payable under title n of the 
Social Security Act become payable. For 
purposes of this paragraph, qualified plan 
benefits are plan benefits which do not 
exceed such social security benefits and 
which terminate when the participant Is 
eligible for such social security benefits. 

(5) Special limitation. If a defined 
benefit plan bases Its normal retirement 
benefits on employee compensation, the 
compensation must reflect the compen¬ 
sation which would have been paid for 
a full year of participation within the 
meaning of secUon 411(b) (3). If an em¬ 
ployee works less than a full year of 
participation, the compensation used to 


determine benefits under the plan for 
such year of participation must be mul¬ 
tiplied by the ratio of the number of 
hours for a complete year of participa¬ 
tion to the number of hours worked in 
such year. A plan whose benefit formula 
Is computed on a computation base which 
cannot decrease is not required to adjust 
employee compensation in the manner 
described in the previous sentence. Thus, 
for example. If a plan provided a benefit 
based on an employee’s compensation for 
his highest five consecutive years, the 
plan would not have to so adjust com¬ 
pensation. However. If a plan provided a 
benefit based on nn employee's compen¬ 
sation for the employee's last five years 
or the five highest consecutive years out 
of the last 10 years, the compensation, 
must be so adjusted. For special rules 
for applying the limitations on proratlon 
of a year of participation for benefit ac¬ 
crual. see 29 CFR Part 2530.204. 

(6) Examples. The provisions of this 
paragraph are illustrated by the follow¬ 
ing examples: 

Example (I). Plan A provides tor a benefit 
equal to 1 percent of high 5 years compen¬ 
sation for each year of service and a normal 
retirement age of 65. The plan also provides 
for a full unreduced accrued benefit without 
any actuarial reduotlon for any employee at 
age 55 with 30 years of service Even though 
the actuarial value of the early retirement 
benefit could exceed the value of the benefit 
at the normal retirement age. the normal re¬ 
tirement benefit would not include the 
greater value of the early retirement benefit 
because actuarial subsidies are ignored. 

Example (2). Plan B provides the follow¬ 
ing benefits: (1) at normal retirement age 
65. 5300/mo. for life and (3) at early re¬ 
tirement age 60. 5400/mo. for life. The nor¬ 
mal retirement benefit is 5400/mo., the 
greater of the benefit payable at normal 
retirement age (5300) or early retirement 
(5400). 

Example (J). Assume the same facts as ex¬ 
ample (2) except that tho early retirement 
benefit of 5400 Is reduced to 5300 upon at¬ 
tainment of age 65. If each employee's social 
security benefit at age 65 Is not leas than 
5100. tho 5100 would be considered to be a 
social security supplement and would there¬ 
fore be Ignored. Consequently, the normal re¬ 
tirement benefit would be 5300. 

Example (4). Plan C provides a benefit at 
normal retirement age equal to 1 percent 
per year of tenrloe. multiplied by the par¬ 
ticipant’s compensation averaged over the 
5 years Immediately prior to retirement. An 
early retirement benefit is provided upon at¬ 
tainment of age 60 equal to the benefit ac¬ 
crued to date of early retirement reduced by 
4 percent for each year by which the early 
retirement date precedes the normal retire¬ 
ment age or 65. Employee A was hired at age 
30. participated Immediately, and retired at 
ago 65. Employee A*s annual compensation 
was 550.000 between ages 55-00 and was re¬ 
duced to 533.000 after age 60 The following 
table Indicates the amount of annual benefit 
that would have been provided by the plan 
formula if the employee retired at or after 
age 60: 
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The normal retirement benefit Is the greater 
of the benefit payable at normal retirement 
age or the early retirement benefit. Employee 
As normal retirement benefit Is $12,155. the 
ftreateet annual benefit Employee A would be 
entitled to. 

(d) Certain cash-outs of accrued 
bene/Us —(1) Involuntary cash-outs. For 
purposes of determining an employee's 
right to an accrued benefit derived from 
employer contributions under a plan, the 
plan may disregard service performed by 
the employee with respect to which— 

(i) The employee receives a distribu¬ 
tion of the present value of his entire 
nonforfeitable benefit, 

(U) The portion of such distribution 
which Is attributable to the present value 
of the employer-derived accrued benefit 
is not in excss of $ i ,750. 

ciii) The distribution is made due to 
the termination of the employee's partic¬ 
ipation in the plan, and 

Civ) The plan has a repayment provi¬ 
sion which satisfies the requirements of 
subparagraph (4) of this paragraph in 
effect at the time of the distribution. 

A distribution shall be deemed to be 
made due to the termination of an em¬ 
ployee's participation In the plan only if 
It is made within 1 year after such ter¬ 
mination. 

(21 Voluntary cash-outs. For purposes 
of determining an employee’s accrued 
benefit derived from employer contribu¬ 
tions under a plan, the plan may dis¬ 
regard service performed by the employee 
with respect to which— 

(!) The employee receives a distribu¬ 
tion of the present value of his nonfor¬ 
feitable benefit attributable to such serv¬ 
ice. 

<ii) The employee voluntarily elects to 
receive such distribution. 

<iii) The distribution is made on ter¬ 
mination of the employee's participation 
in the plan, and 

(lv) The plan has a repayment provi¬ 
sion In effect at the time of the distribu¬ 
tion which satisfies the requirements of 
paragraph (d) (4) of this section. 

A distribution shall be deemed to be 
made on termination of participation 
only if it is made within 1 year after such 
termination. 

(3) Disregard of service . Service of an 
employee permitted to be disregarded 
under paragraph (d) (1) or (2) of this 
section is not required to be taken into 
account in computing the employee's 
accrued benefit under the plan. In the 
case of a distribution described in para¬ 
graph (d)(2) of this section which is 
less than the present value of the em¬ 
ployee's total nonforfeitable benefit im¬ 
mediately prior to the distribution, the 


accrued benefit not required to be taken 
into account is such accrued benefit mul¬ 
tiplied by a fraction, the numerator of 
which is the amount of the distribution 
and the denominator of which is the 
present value of his total nonforfeitable 
benefit immediately prior to such distri¬ 
bution. However, such service may not 
by reason of this paragraph be disre¬ 
garded for purposes of determining an 
employee's years of service under sec¬ 
tions 410(a) (3) and 411(a) <4*. 

(4) Plan repayment provision. (I) A 
plan repayment provision satisfies the re¬ 
quirements of this subparagraph if. under 
the provision, the accrued benefit of an 
employee which is disregarded by a plan 
under paragraph (d) (1) or (2) of the 
section Is restored upon repayment to 
the plan by the employee of the full 
amount of the distribution. A plan is 
not required to provide for such repay¬ 
ment unless the employee— 

(A) Received a distribution which is 
in a plan year to which section 411 ap¬ 
plies (see 5 11.411 <a)-2) which distribu¬ 
tion Is less than the present value of his 
accrued benefit, and 

<B) Resumes employment covered un¬ 
der the plan. 

For purposes of (A) of this paragraph 
(d>(4)(i), an employee receives a dis¬ 
tribution which is less than the present 
value of his accrued benefit if any portion 
of such benefit is forfeitable at the time 
of such distribution. 

<ii> In the case of a defined benefit 
plan (as defined in section 414(J>) the 
restoration of the employee's accrued 
benefit may be conditioned upon repay¬ 
ment of interest on the full amount of 
the distribution. Such interest shall be 
computed on the amount of the distribu¬ 
tion from the date of such distribution 
to the date of repayment, compounded 
annually from the date of distribution. 
(c)(2)(C) (see f 11.411(c>-3> in effect 
on the date of repayment. A plan may 
provide for repayment of interest which 
is less than the amount determined under 
the preceding sentence. 

(lii) In the case of a defined contri¬ 
bution plan (as defined in section 414 
(U) the plan repayment provision de¬ 
scribed in this subparagraph may provide 
that the employee must repay the full 
amount of his distribution before the 
dose of the vesting computation period 
within which the participant has a one- 
year break in service within the meaning 
of 111.411(a)-6. 

(iv) A defined benefit plan or a defined 
contribution plan may require that such 
repayment be made within 2 years of 
the employee’s resumption of employ¬ 
ment covered by the plan. 


(v) In the case of a defined contribu¬ 
tion plan, the employer-derived accrued 
benefit required to be restored by this 
sub-paragraph shall not be less thar 
amount in the account balance of the 
employee, both the amount distributed 
and the amount forfeited, unadjusted by 
any subsequent gains or losses. Thus, for 
example, if an employee received a dis¬ 
tribution of $250 when he was 25 percent 
vested in an account balance of $1,000. 
upon repayment of $ 250 the account bal¬ 
ance may not be less than $1,000 even 
if. because of plan losses, the account 
balance, if not distributed, would have 
been reduced to $500. 

$ il.il 1(a)—8 (Jiang<‘» ill vt-Miitt* 
vie. 

<a) Requirement of prior schedule . 
Under section 411(a)(10)(A), for plan 
years for which section 411 applies, a 
plan will be treated as not meeting :hc 
minimum vesting standards of section 
411(a)(2) if the plan does not satisfy the 
requirements of this paragraph. If the 
vesting schedule of a plan is amende: 
then as of the date such amendment i 
adopted, the plan satisfies the require¬ 
ments of this paragraph if. under the 
plan as amended, in the case of an em¬ 
ployee who is a participant on— 

<1> The date the amendment b 
adopted, or 

(2) The date the amendment is 
effective, if later, the nonforfeitable per¬ 
centage of such employee's right to hb 
employer-derived accrued benefit (de¬ 
termined as of such date) Is not less 
than his percentage computed under the 
plan without regard to such amendme: 

(b> Election of former schedule- A ) 
In general. Under section 411(a) (10MB>. 
for plan years for which section 411 ap¬ 
plies. if the vesting schedule of a plan is 
amended, the plan will not be treated 
as meeting the minimum vesting stand¬ 
ards of section 411(a) (2) unless the plan, 
as amended, provides that each partici¬ 
pant whose nonforfeitable percentage A 
his accrued benefit derived from em¬ 
ployer contributions is determined under 
such schedule, and who has completed 
at least 5 years of service with the em¬ 
ployer. may elect, during the election pe¬ 
riod, to have the nonforfeitable percent¬ 
age of his accrued benefit derived from 
employer contributions determined with¬ 
out regard to such amendment. 

(2) Election period. For purpose of 
subparagraph (1) of this paragraph, the 
election period under the plan must be¬ 
gin no later than the date the plan 
amendment is adopted and end no earlier 
than the latest of the following dates 

(I) The date which is 60 days after the 
day the plan amendment Is adopted. 

til) The date which is 60 days after 
the day the plan amendment become- ef¬ 
fective. or 

(Hi) The date which Is 60 days after 
the day the participant is issued written 
notice of the plan amendment by the 
employer or plan administrator. 

(3) Service requirement For purposes 
of subparagraph (1) of this paragraph, 
a participant shall be considered to have 
completed 5 years of service if such par¬ 
ticipant has completed 5 years of service 


FEDERAL REGISTER, VOl. 40, NO. 214—WEDNESDAY, NOVEMBER 5, 1975 

















(as computed under the plan for the pur¬ 
pose of determining such participant’s 
nonforfeitable percentage under section 
411(a)(2)) with the employer prior to 
the expiration of the election period de¬ 
scribed in paragraph (b) (2) of this sec¬ 
tion. 

(4) Election only by participant The 
election described in paragraph (b)(1) 
of this section is available only to an In¬ 
dividual who is a participant in the plan 
at the time such election is made. 

(5) Election may be irrevocable. A 
plan, as amended, shall not fail to meet 
the minimum vesting standards of sec¬ 
tion 411(a)(2) by reason of section 411 
<a)(10)(B) merely because such plan 
provides that the election described in 
paragraph (b)(1) of this paragraph is 
irrevocable. 

§ 11.411(a)—9 Amendment of break in 
service ruin; transitional period. 

(a) In general Under section 1017(f) 
(2) of the Employee Retirement Income 
Security Act of 1074. a plan Is not a 
ijimliflcd plan (and a trust forming a 
part of such plan Is not a qualified trust) 
if the rules of the plan relating to breaks 
in service are amended, and— 

(1) Such amendment is effective after 
January 1,1974, and before the effective 
date of section 411, and 

(2) Under such amendment, the non¬ 
forfeitable percentage of any employee's 
right to his employer-derived accrued 
benefit Is less than the lesser of the non¬ 
forfeitable percentage of such employee’s 
right to such benefit— 

(I) Under the break In service rules 
provided by section 411(a)(6) and 
1 11.411(a)-6(c). or 

(II) The greatest such percentage 
under the plan as In effect on or after 
January 1. 1974 (provided the break In 
service rules of the plan were not In vio¬ 
lation of any law or rule of law on Janu¬ 
ary 1, 1974). 

(b) Break in service rules. For purposes 
of ixiragraph (a), the term ’’break In 
lervice rules” means the rules provided 
by a plan relating to circumstances under 
wliich a period of an employee’s service 
or plan participation is disregarded, for 
purposes of determining the extent to 
which his rights to his accrued benefit 
under the plan are unconditional, if 
under such rules such service is disre¬ 
garded by reason of the employee’s fail¬ 
ure to complete a required period of serv¬ 
ice within a specified period of time. 

§ 11.411(b)—! Accrued bench! require¬ 
ment*. 

(a) Accrued benefit requirements — 
(1) In general Under section 411 rb>, for 
Plan years beginning after the applicable 
effective date of section 411, rules are 
provided for the determination of the 
accrued benefit to which a participant is 
entitled under a plan. Under a defined 
1 untributton plan, a participant's accrued 
benefit Is tlie balance to the credit of the 
Participant's account. Under a defined 
benefit plan, a participant’s accrued 
benefit is his accrued benefit determined 
under the plan. A defined benefit plan is 
not a qualified plan unless the method 
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provided by the plan for determining 
accrued benefits satisfies at least one of 
the alternative methods (described in 
paragraph (b) of this section) for deter¬ 
mining accrued benefits with respect to 
all active participants under the plan. 
In addition, a defined benefit plan (with¬ 
out regard to any combining of plans of 
an employer) must provide only one 
method for the computation of accrued 
benefits. A defined benefit plan does not 
satisfy the requirements of section 411 
(b) and this section merely because the 
accrued benefit is defined as the "reserve 
under the plan’’. Special rules are pro¬ 
vided for the first two years of service by 
a participant, certain insured defined 
benefit plans, and certain reductions In 
accrued benefits due to increasing age 
or service. In addition, a special rule Is 
provided with respect to accruals for 
service before the effective date of sec¬ 
tion 411. 

(2) Cross references — 

<1) 2 percent method. For rules relat¬ 
ing to the 3 percent method of determin¬ 
ing accrued benefits, see paragraph (b) 
(1) of this section. 

<ii) IJ3% percent method. For rules 
relating to the 133% percent method of 
determining accrued benefits, see para¬ 
graph (b) (2) of this section. 

(ill) Fractional method. For rules re¬ 
lating to the fractional method of deter¬ 
mining accrued benefits, see paragraph 
(b) (3) of this section. 

<lv) Accruals before effective date. 
For rules relating to accruals for service 
before the effective date of section 411, 
sec paragraph <c) of this section. 

(v) First 2 years of service. For special 
rules relating to determination of ac¬ 
crued benefit for first 2 continuous years 
of service, see paragraph (d)(1) of this 
section. 

(vi) Certain insured plans. For 
special rules relating to determination 
of accrued benefit under a defined bene¬ 
fit plan funded exclusively by Insurance 
contracts, see paragraph (d)(2) of this 
section. 

(vil) Accruals decreased by increasing 
age or service. For special rules relating 
to prohibition of decrease In accrued 
benefit on account of increasing age or 
service, see paragraph (d)(3) of this 
section. 

(vlii) Separate accounting. For rules 
relating to requirements for separate ac¬ 
counting, see paragraph (et of this 
section. 

<ix) Year of participation. For defini¬ 
tion of "year of participation”, see para¬ 
graph (f) of this section. 

(b) Defined benefit plans. A defined 
benefit plan satisfies the requirements of 
section 411(b)(1) and this paragraph for 
a plan year to which section 411 And this 
section apply if it satisfies the require¬ 
ments of paragraph <b> <1>, (2), or (3) 
of this section for such year. 

(1) J percent method —(i) General 
rule. A defined benefit plan satisfies the 
requirements of this paragraph for a plan 
year, if. as of the close of the plan year, 
the accrued benefit to which each par¬ 
ticipant. is entitled, computed as If the 
participant separated from the service 
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as of the close of such plan year, is not 
less than 3 percent of the 3 percent 
method benefit, multiplied by the number 
of years (not in excess of 33%) of his 
participation tn the plan including 
years after his normal retirement age. 
For purposes of this subparagraph, the 
"3 percent method benefit" is the normal 
retirement benefit to which the partici¬ 
pant would be entitled If he commenced 
participation at the earliest possible 
entry age for any Individual who Is or 
could be a participant under the plan and 
If he served continuously until the ear¬ 
lier of age 65 or the normal retirement 
age under the plan. 

(il) Special rules —(A) Compensation. 
In the case of a plan providing a retire¬ 
ment benefit based upon compensation 
during any period, the normal retire¬ 
ment benefit to which a participant 
would be entitled is determined as if he 
continued to earn annually the average 
rate of compensation which he earned 
during consecutive years of service, not 
in excess of 10. for which his compensa¬ 
tion was the highest. For purposes of this 
paragraph (b) U> (if) (A). the number of 
consecutive years of service used in com¬ 
puting average compensation shall be 
the number of years of service specified 
under the plan (not tn excess of 10) for 
com du ting normal retirement benefit!!. 

(B> Social security . etc. For purposes 
of this subparagraph, for any plan year, 
social security benefits and all relevant 
factors used to compute benefits, cv. t 
consumer price Index, are treated as 
remaining convtant as of the beginning 
of the current Plan year for ail subse¬ 
quent plan years. 

(O Computation in certain cases. In 
the case of any plan to which the provi¬ 
sions of section 411(b) (1) (D> and para¬ 
graph (c) of this section are applicable, 
for any plan year the accrued benefit of 
any participant shall not be less than 
the accrued benefit otherwise determined 
under this subpanurranh. reduced by the 
excess of the accrued benefit determined 
under this panumiph as of the first day 
of the first plan year to which section 
411 applies over the accrued benefit de¬ 
termined under section 411(b)(1)(D) 
and paraoTftph (c> of this section and 
Increased by the aifmunt determined un¬ 
der paracranh (c) (2) (v ) of this section. 

(tit) Examples. The application of this 
subparagraph is ITluntrated by the fol¬ 
lowing examples. 

Fr/tmnir (H. The* M CorporationSi defined 
benefit plan provides an annua) retirement 
benefit comm*nctp* at a*e €6 of M per 
month for each year of participation As a 
condition of nuUdnstlon the plan requires 
that an emnloyee have attained age 25. The 
normal retirement age soeclded under the 
plan is ace 65. The ntan provides for no limit 
on the number of years of credited service A, 
me 46. la a participant In the M Corpora - 
(ion's nlan. A hot completed 12 years of par¬ 
ticipation In the plan of the M Corporation 
as of the close of the nlan year Under sub¬ 
division (!) of tbN snbuaravrmph. the normal 
retirement benefit commencing at age 65 to 
which a participant would be entitled if he 
commenced participation at the earliest pos¬ 
sible entry age (26) under the plan and 
served continuously nntll normal retirement 
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ivgo (65) In an annual benefit of $1,020 (40X 
(12XMl J. Under subdlvision (1) of tbla sub- 
paragraph. the plan doee not aatUfy the re¬ 
quirements of this subparagraph unleaa A 
haa accrued an annual benefit of at least $60! 
(0.03 X ($1.920x 12)) as of the close of the 
plan year. Under the M Corporation plan. A 
Is entitled to an accrued benefit of $576 
|(12xl2) X$4) as of the cloae of the plan 
year. Thus, with respect to A. the accrued 
benefit provided under tho M Corporation 
plan does not satisfy the requirements of 
this subparagraph. 

Example (2). Assume the same facts as in 
example (1) except that the M Corporation* 
plan provides that only the first 30 years of 
participation are taken into account. Under 
subdivision (1) of this subparagraph, the 
normal retirement benefit commencing at 
age 65 to which a participant would be en¬ 
titled if he commenced participation at the 
earliest possible energy age under the plan 
(25) and served continuously until normal 
retirement age (65) Is an annual benefit of 
$1,440 (30x$461. Under subdivision (I) of 
this subparagraph, the plan does not satisfy 
tho requirements of this subparagraph un¬ 
less A haa accrued an annual benefit of at 
least $518 (0.03 X ($1,440X12) 1 as of the close 
of the plan year. Under the M Corporation 
plan, A Is entitled to an accrued benefit of 
$576 112 X $481, Thus, with respect to A. the 
accrued benefit provided under the M Cor¬ 
poration plan satisfies the requirements of 
this subparagraph. 

Example (3). The N Corporation* defined 
benefit plan provides an annual retirement 
benefit commencing at age 65 of 60 percent 
of average compensation for the highest 3 
consecutive years of compensation for an em¬ 
ployee with 26 years of participation. A par¬ 
ticipant who separates from service before 
age 65 is entitled to 2 percent of average 
compensation for the highest 3 consecutive 
years of compensation for each year of par¬ 
ticipation not In excess of 25. The plan has 
no minimum age or service requirement for 
participation. The normal retirement age 
specified under the plan is age 65. On Decem¬ 
ber 31. 1900. B. age 40. is a participant in the 
N Corporation’s plan. B began employment 
with the N Corporation and became a par¬ 
ticipant In the N Corporation’s plan on Jan¬ 
uary 1. 1980. Under this subparagraph, the 
normal retirement benefit to which a partic¬ 
ipant would be entitled If he commenced par¬ 
ticipation at the earliest poeAlblo entry age 
(0) under tho plan and served continuously. 
until normal retirement age (65) la 50 per¬ 
cent of average compensation for the highest 
3 consecutive years of compensation per year 
commencing at age 65. Under this subpara¬ 
graph. B must have accrued an annual bene¬ 
fit of at least 16.5 percent of his highest 3 
consecutive years of comoenastlon per year 
commencing at age 65 ( 0,03 x 60 percent of 
average compensation for the highest 3 con¬ 
secutive years of compcnsnUonxllJ m of 
the close of the plan yoar. Under the N Cor¬ 
poration plan. B has accrued an annual bene¬ 
fit of 22 percent of average compensation for 
his highest 3 consecutive yearn of compensa¬ 
tion per year commencing at age 65. Thus, 
with respect to B, the accrued benefit under 
the N Corporation plan satisfies the require¬ 
ments of this subparagraph. 

Example (4), The P Corporations defined 
benefit plan provides an annual retirement 
benefit commencing at age 65 of 60 percent 
of average compensation for the 3 consecu¬ 
tive years of compensation from the P Corpo¬ 
ration next preceding normal retirement age. 
The plan has no minimum age or service re¬ 
quirement for participation. The normal re¬ 
tirement age under the plan is age 65; On 
December 31, 1990. C. age 65. separatee from 
service with the P Corporation. C began em¬ 
ployment with the P Corporation and be¬ 


came a participant In the P Corporation* 
plan on January 1. 1980. As of December 31, 
1990. C's average compensation for the 3 con¬ 
secutive yearn preceding hi* separation from 
service Is 816JOOO. Under this subparagraph, 
the normal retirement benefit to which a 
participant would be entitled If he com¬ 
menced participation at the earliest possible 
entry age (0) under the plan and served 
continuously until normal retirement age 
(65) Is an annual benefit of 60 percent of 
average compensation for the 3 consecutive 
years of compensation from the P corpora¬ 
tion next preceding normal retirement age 
commencing at age 65. C must have accrued 
an annual benefit of at least $2,475 com¬ 
mencing at age 65 ( 0.03 X (0.50X$16,000) 
Xll| as of his separation from the service 
with the P Corporation in order for the P 
Corporation’s plan to satisfy the require¬ 
ments of this subparagraph with respect to C. 


Example (5). On December 31. 1936. the R 
Corporation's defined benefit plan provided 
an annual retirement benefit commencing 
at age 65 of $100 for each year of par¬ 
ticipation. uot to exceed 30. As a condi¬ 
tion of participation, the plan requires that 
an employee have attained age 25. The nor¬ 
mal retirement age specified under tho plan 
U age 66. The appropriate computation pe¬ 
riod is the calendar year. On January 1, 
1980. the plan Is amended to provide 
an annua] retirement benefit commenc¬ 
ing at age 65 of $200 for each year of par¬ 
ticipation (before and after the amend¬ 
ment). not to exceed 30. B. age 40. Is a par¬ 
ticipant In the R Corporation's plan. B has 
completed 15 years of participation In the 
plan of the R Corporation as of December 31. 
1990. Under subdlvision (l) of this subpara¬ 
graph. the normal retirement benefit com¬ 
mencing at age 05 to which a participant 
would be entitled if he commenced participa¬ 
tion at the earliest possible entry age (26) 
under the plan and served continuously un¬ 
til normal retirement age (65) l* an annual 
benefit of $6,000 ( 30 x 200(. Under subdivi¬ 
sion (i) of tills subparagraph, the plan does 
not satisfy the requirements of this sub¬ 
paragraph unless B has accrued an annual 
benefit of at least $2,700 ( 0.03 X $6.000Xl6| 
as of December 31. 1990. Uuder the R Corpo¬ 
ration plan. B Is entitled to an accrued bene¬ 
fit of $3,000 ($200 x 161 of December 31. 
1990. Thus, with respect to B. the accrued 
benefit provided under the R Corporation 
vi MiL&ftea the miulrcmenta of this sub¬ 


paragraph. 

Example («). On December 31. 1995, the J 
Corporation's defined benefit plan provided 
an annual retirement benefit commencing 
at age 63 of $4,800 after 30 years of participa¬ 
tion. The normal retirement age -specified 
under the plan Is age 65. The appropriate 
computation period is the calendar year. On 
January l. 1996. the plan Is amended to pro¬ 
vide an annual retirement benefit commenc¬ 
ing at age 65 of $6,000. A. age 40. is a partici¬ 
pant In the J Corporation’s plan since Its 
Adoption on January i, 1986. Under subdivi¬ 
sion (1) of this subparagraph, on December 
31 1995. the normal retirement benefit com¬ 
mencing at age 05 to which a participant 
would be entitled If he commenced partici¬ 
pation at the earliest possible entry age (0) 
under the plan and served continuously until 
normal retirement age (66) ta an annual 
benefit of $4AOO. Under subdivision (l) of 
this subparagraph, on January 1. 1996, the 
normal retirement benefit commencing at 
age 65 to which a participant would be en¬ 
titled if he commenced participation at the 
earliest possible entry age (0) under the 
plan and served continuously until normal 
retirement age (65) Is an annual benefit of 
$6,000. Under subdivision (!) of this sub- 
paragraph. the plan does not satisfy the re¬ 
quirements of this subparagraph unleaa A 


has an accrued benefit on Deoembor 31, 1995 
of at least $1,440 ($4,800 x 0.08X101 and an 
accrued benefit on January 1. 1996 of at least 
$2,000 ($6,000X0.03X101. 

Example (7). The X Company’s defined 
benefit plan provides an annual retirement 
benefit commencing at age 65 of $4 per 
month for each year of participation (not 
to exceed 30). As a condition of participa¬ 
tion. the plan requires that an employee 
have attained age 25. The normal retirement 
age specified under the plan is age 65. D. age 
68, is a participant in the X Company's plan 
D has completed 20 yean of participation in 
the X Company plan as of the close of the 
plan year. Under paragraph (b)(1) (i) of 
this section, the normal retirement bener.t 
commencing at age 65 to which a participant 
would be entitled If he commenced partici¬ 
pation at the earliest possible entry (25i 
under the plan and served continuously 
until normal retirement age (65) Is an an¬ 
nual benefit, commencing at age 65, of 
$1,440 (30XM81-Under paragraph (b)(l)(l) 
of this section, the plan does not satisfy 
the requirements of this paragraph unices D 
has accrued an annual benefit, commencing 
at age 65. of $964 (0.03X$1.440x20| as of 
the close of the plan year. Under the X Com¬ 
pany plan. D bos accrued an annual benefit, 
commencing at age 65. of $060 |20X$4A1 
Thus, with resuect to D the accrued benent 
prorlded under the X Company plan satis¬ 
fies the requirements of this paragraph 
Example (3). Assume the same facts as in 
example (7) except that for purposes of de¬ 
termining accrued benefits under the plan 
the X Company’s plan disregards all year- 
of participation after normal retirement age 
Under paragraph (b)(1) (i) of this eectlon, 
the normal retirement benefit commencing 
at age 65 to which a participant would bo 
entitled If he commenced participation at 
the earliest possible entry age (25) under 
the plan and served continuously until nor¬ 
mal retirement ape (66) is an annual bene¬ 
fit of $1,440 (30X$48|. Under paragraph (bi 
<l)(l) of tbla section, the plan does not 
satisfy the requirements of this subparn 
graph unless D has accrued an annual bene¬ 
fit. commencing at age 65. of $864 (0.03 > 
$1,440x201 as of the does of the plan year 
Under the X Company’s plan. D has accrual 
au annual benefit commencing at age 05. of 
$816 (17>:$48(. Thus, with respect to D. the 
accrued benefit provided under the X Com¬ 
pany plan does not satisfy the requirement* 
of this paragraph. 

(2) J33 Mi percent rule —(i> General 
rule. A defined benefit plan natlsflc* the 
requirements of this subparagraph for a 
particular plan year If— 

< A> Under the plan the accrued benefit 
payable at the normal retirement age 
(determined under the plan) Is equal to 
the normal retirement benefit (deter¬ 
mined under the plan). and 

(B) The annual rate at which any in¬ 
dividual who la or could be a participant 
can accrue the retirement benefits i»y* 
able at normal retirement age under the 
plan for any later plan year cannot be 
more than 133 Mi percent of the annual 
rate at which he can accrue benefits for 
any plan year beginning on or after such 
particular plan year and before such 
later plan year. 

<ii> Special rules. For purposes of tm> 
paragraph— , 

(A) Plan amendments. Any amend¬ 
ment to the plan which is in 
the current plan year shall be treated as 
If it were in effect for aU other plan 
years. 
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<B) Change in accrual rate . Any 
change in an accrual rate which change 
does not apply to any individual who is 
or could be a participant in the plan year 
Is disregarded. Thus. for example. if Xor 
its plan year beginning January 1. 1980. 
a defined benefit plan provides an ac¬ 
crued benefit in plan year 1980 oX 2 per¬ 
cent oX a participant's average compen¬ 
sation Xor his highest 3 years of com¬ 
pensation Xor each year of service and 
provides that in plan year 1981 the ac¬ 
crued benefit will be 3 percent of such 
average compensation, the plan will not 
be treated as failing to satisfy the re¬ 
quirements of this subparagraph Xor plan 
year 1980 because in plan year 1980 the 
change in the accrual rate does not apply 
to any individual who is or could be a 
participant In plan year 1980. However, 
if, for example, a defined benefit plan 
provided Xor an accrued benefit of 1 per¬ 
cent of a participant's average com¬ 
pensation Xor his highest 3 years of com¬ 
pensation Xor each of the first 10 years of 
service and 1.5 percent of such average 
compensation for each year of service 
thereafter, the plan will be treated as 
falling to satisfy the requirements of this 
paragraph Xor the plan year even 
though no participant is actually ac¬ 
cruing at the 1.5 percent rate because an 
individual who could be a participant and 
who had over 10 years of service would 
accrue at the 1.5 percent rate, which rate 
exceeds 133 V4 percent of the 1 percent 
rate. 

<C) Early retirement benefits. The fact 
that certain benefits under the plan may 
be payable to certain participants before 
rmrmal retirement age is disregarded. 
Thus, the requirements of subdivision (1) 
of this subparagraph must be satisfied 
without regard to any benefit payable 
prior to the normal retirement benefit 
(Kuch as an early retirement benefit 
which is not the normal retirement bene¬ 
fit (see 5 U.411(a)-7(c)>. 

<D) Social security . etc . For purposes 
of this paragraph, Xor any plan year, 
social security benefits and all relevant 
factors used to compute benefits, e.o.. 
consumer price index, are treated as re¬ 
maining constant as of the beginning of 
the current plan year for all subsequent 
Plan years. 

(E) Postponed retirement. A plan shall 
not be treated as falling to satisfy the 
requirement* of this subparagraph Xor a 
Plan year merely because no benefits 
under the plan accrue to a participant 
who continues service with the employer 
after such participant has attained nor¬ 
mal retirement age. 

(P) Computation of benefit. A plan 
shall not satisfy the requirements of this 
subparagraph If the base for the com¬ 
putation of retirement benefits changes 
-solely by reason of an increase In the 
number of years of participation. Thus, 
for example, a plan will not satisfy the 
requirements of this paragraph if it pro¬ 
vides a benefit, commencing at normal 
retirement age. of the sum of it) 1 per¬ 
cent of average compensation for a par¬ 
ticipants first 3 years of partclpatlon 
multiplied by his first 10 years of par¬ 


ticipation (or. if less than 10 his total 
years of participation) and (2) 1 per¬ 
cent of average compensation for a par¬ 
ticipant's 3 highest years of participation 
multiplied by each year of participation 
subsequent to the 10th year. 

Uii) Examples. The application of this 
subparagraph is illustrated by the fol¬ 
lowing examples: 

Example (I). Ou January 1. 1980. the R 
Corporation* denned benefit plan provide* 
for au annual bene At (commencing at age 
85) of a percentage of a participant's aver¬ 
age compensation for the period of 5 con¬ 
secutive yean of participation for which his 
compensation Is the highest. The percentage 
!* 2 percent for each of the Ant 20 yean 
of participation and 1 percent per year there¬ 
after. The appropriate computation period 
t» the calendar year. The R Corporation's 
plan satisfice the requirements of this para¬ 
graph because the 133)4 percent rule docs 
not restrict subsequent accrual rate de¬ 
creases. 

Example (2). On January l, 1980. the J 
Corporation's defined benefit plan provides 
for an annual benefit (commencing at age 
65) of a percentage of a participant s average 
compensation for the period of his final 6 
consecutive years of participation. The per¬ 
centage la 1 percent for each of the first 5 
years of participation: 1% percent for each 
of the next 5 yean of participation; and 1% 
percent for each year thereafter. The appro¬ 
priate computation period Is the calendar 
year. Even though no single accrual rate un¬ 
der the J Corporation's plan exceeds 133)4 
percent of the Immediately preceding accrual 
rate, the J Corporation's plan does not sat¬ 
isfy the requirements of this subparagraph 
because the rate of accrual for all yean of 
participation In excess of 10 (lit percent) 
exceeds 133)4 percent of the rate of accrual 
for any of the first 5 years of participation 
(1 percent). 

Example (3). On January 1. 1980, the C 
Corporation's defined benefit plan provides 
for an annual benefit (commencing at age 
65) of a percentage of a participant's aver¬ 
age compensation for the period of 3 con¬ 
secutive yean of participation for which his 
compensation Is the highest. The percentage 
Is 2 percent for each of the first 5 years of 
participation; 1 percent far each of the next 
6 years of participation; and 1 Yx percent for 
each year thereafter. The appropriate com¬ 
putation period Is the calendar year. Even 
though the average rate of accrual under the 
C Corporation's plan Is not less rapidly than 
ratably, the C Corporation's plan docs not 
satisfy the requirements or this subpara¬ 
graph because the rate of accrual for all years 
of participation in excels of 10 (1)4 percent) 
for any employee who Is actually accruing 
benefits or who could accrue bene flu exceeds 
133 Vi percent of the rate of accrual for the 
sixth through tenth years of participation, 
respectively (1 percent). 

<3> Fractional rule —(i) In general. A 
defined benefit plan satisfies the require¬ 
ments of this paragraph if the accrued 
benefit to which any participant is en¬ 
titled is not less than the fractional rule 
benefit multiplied by a fraction (not ex¬ 
ceeding (1)— 

(A) Hie numerator of which is his 
total number of years of participation in 
the plan, and 

(B) The denominator of which is the 
total number of years he would have par¬ 
ticipated in the plan If he separated from 
the service at the normal retirement age 
under the plan. 


<il) Special rules. For purposes of this 
paragraph— 

(A) Fractional rule benefit. The "frac¬ 
tional rule benefit" is the annual benefit 
commencing at the normal retirement 
age under the plan to which a partici¬ 
pant would be entitled if he continued 
to earn annually until such normal re¬ 
tirement age the same rate of compensa¬ 
tion upon which his normal retirement 
benefit would be computed. Such rate of 
compensation shall be computed on the 
basis of compensation taken into account 
under the plan (but taking into account 
average compensation for no more than 
the 10 years of service immediately pre¬ 
ceding the determination >. For purposes 
of this paragraph <b) (3) til) (A), the 
norma) retirement benefit shall be de¬ 
termined as if the participant had at¬ 
tained normal retirement age on the date 
any such determination is made. 

<B> Social security , etc . For purposes 
of this subparagraph, for any plan year, 
social security benefits and all relevant 
factors used to compute benefits, e.g ., 
consumer price index, are treated as re¬ 
maining constant os of the beginning of 
the current plan year for all subsequent 
plan yean*. 

(C) Postponed retirement. A plan 
shall not be treated as failing to satisfy 
the requirements of this subparagraph 
merely because no benefits under the 
plan accrue to a participant who con¬ 
tinues service with the employer after 
such participant has attained normal 
retirement age under the plan. 

(D) Computation in certain cases. In 
the case of any plan to which the pro¬ 
visions of section 411(b)(1)(D) and 
paragraph (c) of this section are appli¬ 
cable. for any plan year the accrued 
benefit of any participant shall not be 
less than the accrued benefit otherwise 
determined under this subparagraph, 
reduced by the excess of the accrued 
benefit determined under this subpara¬ 
graph as of the first day of the first plan 
year to which section 411 applies over 
the accrued benefit determined under 
section 41Hb> (1)(D> and paragraph (c) 
of this section and increased by the 
amount determined under paragraph (c) 
(2) (v) of this section. 

(ill) Examples. The application of this 
subparagraph Is Illustrated by the fol¬ 
lowing examples: 

Example (I). The R Corporation's defined 
benefit plan provides an annual retirement 
benefit commencing at age 65 of 30 percent 
of a participant's average compensation for 
hU highest 8 con?ecu Uve years of participa¬ 
tion. If a participant separates from service 
prior to normal retirement age. the R Cor¬ 
poration’s plan provides a benefit equal to an 
amount which bean the same ratio to 30 
percent of such average compensation as the 
participant's actual number of years of par¬ 
ticipation In the plan bears to the number 
of yearn the participant would have par¬ 
ticipated in the plan had he separated from 
service at age 65 The plan further provides 
that normal retirement age is age 85. A. age 
56. Is a participant In the R Corporation's 
plan for the current year, and A has 16 years 
of participation In the R Corporation's plan. 
Aa of the current year, A's average compensa¬ 
tion for his hig h est 3 years of compensation 
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Is $20,000. Tfte R Corporation** plan aatisflea 
th* requirement* of thia paragraph because 
If A separates from the aerrtoe In the current 
year he will be entitled to an annual benefit 
of $3,600 commencing at age 66 ((0.3< 
$20,000) X15/25J. 

Example (2). The J Corporation’s defined 
benefit plan provides a normal retirement 
benefit of l percent per year of a partici¬ 
pant’s average compensation from the em¬ 
ployer. In the case of a participant who sep¬ 
arates from service prior to normal retire¬ 
ment age (65). the plan provides that the 
annual benefit la an amount which Is equal 
to l percent of such compensation multiplied 
by the number of years of plan participation 
actually completed by the participant. The 
plan year of the J Corporation's plan Is the 
calendar year. B. age 65, Is a participant In 
the J Corporation’s plan for the current year. 
B became a participant In the J Corpora¬ 
tion’s plan on January I, i960. As of De¬ 
cs mix* r 31. 1990. B’s compensation history 
Is as follows; 


Tear: Compensation 

1980 _$17,000 

1981 --- 1*. 000 

19&2 -___. 20,000 

1983 _ 20.000 

1084 __- 21.000 

1985 __.... 22.000 

1986 ... 23.000 

1987 —__ 25. 000 

1988 .. 26.000 

1989 _ W.000 

1990 ___ 32,000 


If B separatee from service on December 
31. 1990, he would be entitled to an an¬ 
nual benefit of $2,530 commencing at age 65. 
Because the J Corporation’s plan does not 
limit the number of years of compensation 
to be taken Into account In determining the 
normal retirement benefit. B’s rate of com¬ 
pensation for purposes of determining hts 
normal retirement benefit Is $23,600: 

t $18.0004- 820,000+$20,000 + $21.000+$22,000 
■\ $23,000 +$25,000 f$26.000+$29,000 

+832.0001_ 

To 

Under this paragraph. B’s accrued benefit un¬ 
der the J Corporation’s plan as of December 
81. 1090 must not be lem than 2,661 per year 
commencing at age 65 (0.01 K ($17,000+$18.- 
000 + $ 20,000 + $ 20,000 + $ 21,000 + $ 22,000 + 
$23,000 f $25,000 + $26,000 + $29,000 + $32,000 
+ ($23,600x 10) )X 11/21). Thus, the J Cor¬ 
poration's plan would not satisfy the require¬ 
ments of this paragraph. 

(c) Accruals for service before effec¬ 
tive defe—(1) General rule , For a plan 
year to which section 411 applies, a de¬ 
fined benefit plan does not satisfy the 
requirements of section 411(b)(1) and 
tills section unless, under the plan, the 
accrued benefit of each participant for 
plan years beginning before section 411 
applies is not less than the greater of— 
<i) Such participant’s accrued benefit 
(as of the day before section 411 applies) 
determined under the plan as in effect 
from time to time prior to September 2. 
1974 (without regard to any amendment 
adopted after such date). or 

(ID One-half of the accrued benefit 
that would be determined with respect to 
the participant as of the day before sec¬ 
tion 411 applies If the participant’s ac¬ 
crued benefit were computed for such 
prior plan years under a method which 
satisfies the requirements of section 411 
(b)(1) (A), (B). or (C) and paragraph 


(b) (1>. (2). or (3) of this section. See 
29 CFR Part 2530. Department of Labor 
regulations relating to minimum stand¬ 
ards for employee pension benefit plans, 
for time participation deemed to begin. 

(2) Special rules —<i> A plan shall not 
be deemed to fail to satisfy the require¬ 
ments of section 411(b) and this section 
merely because the method for comput¬ 
ing the accrued benefit of a participant 
for years of participation prior to the 
first plan year for which section 411 is 
effective with respect to the plan is not 
the same method for computing the ac¬ 
crued benefit of a participant for years 
of participation subsequent to such plan 
year. 

<ii> For purposes of subparagraph (1> 
(il) of this paragraph, section 411(b) (1) 

(A) and paragraph (b)(1) of this sec¬ 
tion shall be applied as if the participant 
separated from service with the em¬ 
ployer on the day before the first day of 
the first plan year to which section 411 
applies. 

(iii) For purposes of subparagraph (1) 
<ii> of this paragraph, section 411(b) (1> 

(B) and paragraph (b) (2) of this sec¬ 
tion shall be applied in the following 
manner: 

(A) Except as provided in (B) of this 
subdivision, section 411(b)(1)(B) and 
paragraph <b> (2) of this section shall 
be applied as If the participant separated 
from service with the employer on the 
day before the first day of the first plan 
year to which section 411 applies. 

<B) In the case that the plan does 
not satisfy the requirements of section 
411(b)(1)(B) and paragraph (b)(2) of 
this section at any time prior to the day 
specified in (c) (2) (ill) (A) of this sec¬ 
tion, the plan shall be deemed revised to 
the extent necessary to satisfy the re¬ 
quirements of section 411(b)(1) (B) and 
paragraph (b) (2) of this section for all 
plan years beginning before the applica¬ 
ble effective date of section 411 and this 
section. For purposes of the preceding 
sentence, a plan shall not be deemed re¬ 
vised to the extent necessary to satisfy 
the requirements of section 411(b) (1) (B) 
and paragraph <b) (2) of this section for 
a plan year if the benefit a participant 
would receive If he were employed until 
normal retirement ago is reduced by 
such revision or If the revised rate of 
accrual with respect to such accrued ben¬ 
efit does not otherwise satisfy the re¬ 
quirements of section 411(b)(1)(B) and 
paragraph (b)(2) of this section. 

(iv> For purposes of paragraph (c) 
(1)(U) of this section, section 411(b) 
(1) (C) and paragraph (b)(3) of this 
section shall be applied as if the partici¬ 
pant separated from service on the day 
before the first day of the first plan year 
to which section 411 applies. 

(v) The excess of the accrued benefit 
payable at normal retirement age of any 
participant determined under section 
411(b)(1) (A). (B),or (C) (without re¬ 
gard to section 411(b)(1)(D)). and par¬ 
agraph (b) (1). (2), or (3) of this sec¬ 
tion (without regard to this paragraph) 
as of the day before the first day of the 
first plan year to which section 411 and 


this section applies over the accrued 
benefit determined under subparagraph 
(1) of this paragraph shall be accrued In 
accordance with the provisions of the 
plan as In effect after the applicable ef¬ 
fective date of section 411, as If the plan 
had been initially adopted on such effec¬ 
tive date. 

(d) Special rules—i 1) First 2 years of 
service. Notwithstanding subparagraphs 
(1), (2). and (3) of paragraph (b) of 
this section, under section 411(b) (1) (E> 
and this paragraph, a plan shall not be 
treated as falling to satisfy the require¬ 
ments of paragraph (b) of this section 
solely because the accrual of benefits un¬ 
der the plan does not become effective 
until the employee has completed 2 con¬ 
tinuous years of service. For purposes of 
this paragraph, continuous years of serv¬ 
ice are years of service (within the mean¬ 
ing of section 410(a) (3) (A)) which are 
not separated by a break of service 
(within the meaning of section 410(a) 
(5>). For years of service beginning after 
such 2 years of service, the accrued 
benefit of an employee shall not be less 
than that to which the employee would 
be entitled if section 411(b)(1)(E) and 
this paragraph did not apply. Thus, for 
example, a plan which otherwise satisfies 
the requirements of paragraph (b) (2) 
of this section provides for a rate of 
accrual of 1 percent of average com¬ 
pensation for the highest 3 years of 
compensation beginning with the third 
year of service of a participant shall not 
be treated as satisfying paragraph (b> 
(2> of this section because as of the time 
the employee completes 3 continuous 
years of service there is no accrual dur¬ 
ing, the first 2 years service. In addition, 
a plan which otherwise satisfies the re¬ 
quirements of paragraph (b)(1) of this 
section and which requires that an em¬ 
ployee must attain age 25 and complete 
1 year of service prior to becoming a par¬ 
ticipant will not satisfy the requirements 
of paragraph (b> (1) of this section if an 
employee who completes 2 years of serv¬ 
ice prior to attaining age 25 does not be¬ 
gin accruals immediately upon com¬ 
mencement of participation in the plan 
For rules relating to years of service, see 
29 CFR part 2530. Department of Labor 
regulations relating to minimum stand¬ 
ards for employee pension benefit plans. 

(2) Certain insured defined benefit 
plans. Notwithstanding paragraphs (D* 
(1). (2). and (3) of this section, a de¬ 
fined benefit plan satisfies the require¬ 
ments of paragraph (b) of this section If 
such plan is funded exclusively by the 
purchase of contracts from a life insur* 
ance company and such contracts satisfy 
the requirements of sections 412(1> (2) 
and (3) and the regulations thereunder. 
The preceding sentence is applicable only 
if an employee’s accrued benefit as of any 
applicable date is not less than the cash 
surrender value such employee’s insur¬ 
ance contracts would have on such ap¬ 
plicable date if the requirements of sec¬ 
tion 412(i) (4>, (5). and (6) and the 
regulations thereunder were satisfied. 

(3> Accrued benefit may not decrease 
on account of Increasing age or service 
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Notwithstanding paragraphs <b» <1 >, (2), 
and (3) of this section and paragraphs 
id) it) and (2) of this section, a defined 
benefit plan shall be treated as not satis¬ 
fying the requirements of paragraph <b) 
and this paragraph of this section if the 
participant's accrued benefit Is reduced 
on account of any increase in his age or 
years of service. The preceding sentence 
shall not apply to benefits under the plan 
• ommenclng before such participant's 
entitlement to benefits payable under 
title II of the 8ocial Security Act, as 
amended, which benefits under the plan 
do not exceed such participant's social 
.security benefits and which terminate 
when his social security benefits com¬ 
mence. — 

<e) Separate accounting. A plan satis¬ 
fies the requirements of this paragraph 
if the requirements of paragraph <e> < 1) 
or (2) of this section are met. 

< 1) Defined benefit plan. In the case 
of a defined benefit plan, the require¬ 
ments of this paragraph are satisfied if 
the plan requires separate accounting 
for the portion of each employee's ac¬ 
crued benefit derived from any voluntary 
e mployee contributions permitted under 
the plan. For purposes of this subpara¬ 
graph the term "voluntary employee 
jitributions" means all employee con¬ 
tributions which are not mandatory 
contributions within the meaning of sec¬ 
tion 411(c)(2)(C) and the regulations 
K-reunder. 

(2) Defined contribution plan . In the 
case of a defined contribution plan, the 
< qulrementB of this paragraph are not 
satisfied unless the plan requires sepa¬ 
rate accounting for each employee's ac¬ 
crued benefit. 

(f) Year of participation—(\) In gen¬ 
eral. For purposes of determining an 
employee's accrued benefit, a "year of 
participation" is a period of service de¬ 
termined under regulations prescribed by 
the Secretary of Labor in 29 CFR port 
2530 , relating to minimum standards for 
employee pension benefit plans. 

<2) Additional rule relating to pear of 
participation. A trust shall not constitute 
a qualified trust if the plan of which such 
t rust is a part provides for the crediting 
of a year of participation, or part 
thereof, and such credit results in the 
cdiscrimination prohibited by section 401 

r ai (4). 

<g> Additional illustrations. The ap¬ 
plication of this section may be Illus¬ 
trated by the following example: 

Example. <i) The S Corporation established 
ii defined benefit plan on January 1, 1080. 
The plan provides a minimum age for par¬ 
ticipation of age 26. The normal retirement 
V* under the plan u age 05. The appropriate 
nputatlon periods ore the calendar year. 
The plan provides an annual benefit, oom- 
n <*ncmg at age 65. equal to $06 per year of 
♦‘nrlce for the first 26 years of service, and 
M8 per year of service for each additional 
war or service. 

hi) The plan of the 8 Corporation does 
not satisfy the requirement* of section 411 
<bH!)(A) and paragraph (b)(1) of this aec- 
Uun because the accrued benefit tinder the 
Plan at some point will be lean than the ac- 
ruod benefit required under aectton 411(b) 
n>(A) and paragraph (b)(1) of this sect Son 
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(la.. 3 percent X normal retirement benefit 
X years of participation). 

(Ill) The plan of the 8 Corporation does 
satisfy the requirements of section 411(b) 
(1) (B) and paragraph (b)(2) of this section 
because the rate of benefit accrual Is equal 
In each of the first 26 years of service and the 
rate decreases thereafter. 

(iv) The plan of the S Corporation does 
satisfy the requirement* of section 411(b) 
(1) (C) and paragraph (b) (3) of thU» section 
because the accrued benefit under the plan 
will equal or exceed the normal retirement 
benefit multiplied by the fraction described 
In paragraph (b) (3) (I) of this section. 

§ 11.11 l(r)— I XI local ion of accrue* 1 

benefit* lirlsfrn employer ftml em¬ 
ployee r«m trihu lion*. 

ta) Accrued benefit derived from em¬ 
ployer contributions. For purposes of sec¬ 
tion 411 and the regulations thereunder, 
under section 411(c)(1), an employee's 
accrued benefit derived from employer 
contributions under a plan as of any ap¬ 
plicable date is the excess. If any. of— 

< 1» The total accrued benefit under the 
plan provided for the employee as of 
such date, over 

<2) The accrued benefit provided for 
the employee, derived from contributions 
made by the employee under the plan as 
of such date. 

For computation of accrued benefit 
derived from employee contributions to 
a defined contribution plan or from vol¬ 
untary employee contributions to a de¬ 
fined benefit plan, see paragraph (b) 
of this section. For computation of ac¬ 
crued benefit derived from mandatory 
employee contributions to a defined ben¬ 
efit plan, see paragraph <c) of this sec¬ 
tion. 

<b> Accrued benefit derived from em¬ 
ployee contribution to defined contribu¬ 
tion plan , etc. For purposes of section 411 
and the regulations thereunder, under 
section 411(c)(2)(A) the accrued bene¬ 
fit derived from employee contributions 
to a defined contribution plan is deter¬ 
mined under paragraph (b) (1) or <2) 
of this section, whichever applies. Under 
section 411(d)(5), the accrued benefit 
derived from voluntary employee con¬ 
tributions to a defined benefit plan is 
determined under paragraph (b)(1) of 
this section. 

(1) Separate accounts maintained . If 
a separate account is maintained with 
respect to an employee's contributions 
and all income, expenses, gains, and 
losses attributable thereto, the accrued 
benefit determined under this subpara¬ 
graph as of any applicable date is the 
balance of such account as of such date. 

(2) Separate accounts not maintained. 
If a separate account is not maintained 
with respect to an employee’s contribu¬ 
tions and the Income, expenses, gains, 
and losses attributable thereto, the ac¬ 
crued benefit determined under this sub- 
paragraph Is the employee's total accrued 
benefit determined under the plan mul¬ 
tiplied by a fraction— 

<i) The numerator of which is the total 
amount of the employee's contributions 
under the plan less withdrawals, and 

di> The denominator of which is the 
sum of (A) the amount described In 
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paragraph (b) (2) (1) of this section, and 
(B) the total contributions made under 
the plan by the employer on behalf of 
the employee less withdrawals. 

For purposes of this paragraph, with¬ 
drawals include only amounts distributed 
to the employee and do not reflect the 
cost of any death benefits under the plan. 

<c) Accrued benefit derived from man¬ 
datory employee contributions to a de- 
fined benefit plan —(1) General rule . In 
the case of a defined benefit plan <as 
defined in section 414(J)) the accrued 
benefit derived from contributions made 
by an employee under the plan as of any 
applicable date Is an annual benefit, in 
the form of a single life annuity (with¬ 
out ancillary benefits) commencing at 
normal retirement age, equal to the 
amount of the employee's accumulated 
contributions (determined under sub- 
paragraph (3) of this paragraph) mul¬ 
tiplied by the appropriate conversion 
factor (determined under paragraph cc) 
)2» of this section). Paragraph (e) of 
this section provides rules for actuarial 
adjustments where the benefit is to be 
determined in a form other than the 
form described in this subparagraph. 

(2) Appropriate conversion factor For 
purposes of this paragraph, the term 
"appropriate conversion factor" means 
the factor necessary to convert an 
amount equal to the accumulated con¬ 
tributions to a single life annuity (with¬ 
out ancillary benefits) commencing at 
normal retirement age and shall be 10 
percent for a normal retirement age of 
65 years. For other normal retirement 
ages the appropriate conversion factor 
shall be the factor as determined by the 
Commissioner. 

(3) Accumulated contributions. For 
purposes of section 4U(c> and this sec¬ 
tion, the term "accumulated contribu¬ 
tions" means the total of— 

<i) All mandatory cohtributlons made 
by the employee (determined under 
paragraph (b)(4) of this section), 

(ii) Interest (if any) on such contribu¬ 
tions, computed at the rate provided by 
the plan to the end of the last plan year 
to which section 411(a) <2> does not ap¬ 
ply (by reason of the applicable effective 
date >. and 

(111) Interest on the sum of the 
amounts determined under subdivisions 
(1> and (11) of this subparagraph com¬ 
pounded annually at the rate of 5 per¬ 
cent per annum from the beginning of 
tile first plan year to which section 411 
(a><2) applies (by reason of the appli¬ 
cable effective date* to the date on which 
the employee would attain normal re¬ 
tirement age. 

For example, if under section 1017 of 
the Employee Retirement Income Secu¬ 
rity Act of 1974. section 411(a) <2) of the 
Code applies for plan years beginning 
after December 31. 1975. and for plan 
years beginning before 1975. the plan 
provided for 3 percent interest on em¬ 
ployee contributions, an employee's ac¬ 
cumulated contributions would be com¬ 
puted by crediting Interest at the rate 
provided by the plan (3 percent) for plan 
years beginning before 1976 and by 
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crediting interest at the rate of 5 per¬ 
cent (or another rate prescribed under 
section 411(c)(2)(D)) thereafter. Sec¬ 
tion 1017 of the Employee Retirement 
Income Security Act of 1974 and 4 11.411 

(a)-2 provide the effective dates for the 
application of section 411(a)(2). 

< 4 > Mandatory contributions . For pur¬ 
poses of section 411(c) and this section 
the term “mandatory contributions" 
means amounts contributed to the plan 
by the employee which are required as 
a condition of his employment* as a 
condition of his participation in the plan, 
or as a condition of obtaining benefits (or 
additional benefits) under the plan at¬ 
tributable to employer contributions. For 
example, if the benefit derived from em¬ 
ployer contributions depends upon a 
specified level of employee contributions, 
employee contributions up to that level 
would be treated as mandatory contri¬ 
butions. 

(d> Limitation on accrued benefit The 
accrued benefit derived from employee 
contributions under a plan (determined 
under paragraphs (b) and <c> of this 
section) shall not exceed the greater of— 

(1) The accrued benefit of the em¬ 
ployee under the plan, or 

(2) The accrued benefit derived from 
employee contributions determined with¬ 
out regard to any interest under section 
411(0(2X0 Oi> and (111) and under 
subdivisions (ii> and (111) of paragraph 
<c> (3) of this section. 

(e) Actuarial adjustments for defined 
benefit plans —(1) Accrued benefit. In 
the case of a defined benefit plan (as de¬ 
fined In section 414CJ)) if an employee’s 
accrued benefit is to be determined as an 
amount other than an annual benefit 
commencing at normal retirement age. 
such benefit (determined under section 
411(c) (1) and paragraph (a) of this sec¬ 
tion) shall be the actuarial equivalent of 
such benefit, as determined by the 
Commissioner. 

(2) Accrued betiefit derived from em¬ 
ployee contributions. In the case of a de¬ 
fined benefit plan (as defined in section 
414(f)) if the accrued benefit derived 
from contributions made by an employee 
Is to be determined with respect to a 
benefit other than an annual benefit in 
the form of a single life annuity (with¬ 
out ancillary benefits) commencing at 
normal retirement age. such benefit (de¬ 
termined under section 411(c) (2) (B> and 
paragraph (c) of this section) shall be 
the actuarial equivalent of such benefit, 
as determined by the Commissioner. 

5 11.411(d)—I Coordination of tfftllrtg 
and «i I M-rimi nation rrquirrrornU. 
IKwmwl] 

§ 11.111(d)— 2 Termination or partial 
termination; diacontimianrc of con¬ 
tribution*. 

(a) General rule—(1) Required non¬ 
forfeitability . A plan is not a qualified 
plan (and a trust forming a part of such 
plan Is not a qualified trust) unless the 
plan provides that— 

(i) Upon the termination or partial 
termination of the plan, or 

01) In addition. In the case of a plan 
to which section 412 (relating to mini¬ 


mum funding standards) does not apply, 
upon the complete discontinuance of 
contributions under the plan, the rights 
of each affected employee to benefits ac¬ 
crued to the date of such termination or 
partial termination lor, in the case of a 
plan to which section 412 does not apply, 
discontinuance). to the extent funded, or 
the rights of each employee to the 
amounts credited to his account at such 
time, are nonforfeitable (within the 
meaning of 111.411(a>-4>. 

(2) Required allocation . (i) A plan is 
not a qualified plan (and a trust forming 
a part of such plan Is not a qualified 
trust) unless the plan provides for the 
allocation of any previously unallocated 
funds to the employees covered by the 
plan upon the termination or partial 
termination of the plan (or. in the case of 
a plan to which section 412 does not 
apply, upon the complete discontinuance 
of contributions under the plan). 
Such provision may be Incorporated in 
the plan at its inception or by an amend¬ 
ment made prior to the termination or 
partial termination of the plan or the 
discontinuance of contributions there¬ 
under. 

(li) Any provision for the allocation 
of unallocated funds which is found by 
the Secretary of Labor or the Pension 
Benefit Guaranty Corporation (which¬ 
ever is appropriate) to satisfy the re¬ 
quirements of section 4044 or section 
403(d)(1) of the Employee Retirement 
Income Security Act of 1974 is ac¬ 
ceptable if it specifies the method to be 
used and does not conflict with the pro¬ 
visions of section 401(a)(4) of the In¬ 
ternal Revenue Code of 1954 and the 
regulations thereunder. Any allocation 
of funds required by paragraph (1), (2), 

(3). or (4) (A) of section 4044(a) of such 
Act shall be deemed not to result In dis¬ 
crimination prohibited by section 
401(a) (4) of the Code. The allocation of 
unallocated funds may be in cash or in 
the form of other benefits provided under 
the plan. However, the allocation of the 
funds contributed by the employer among 
the employees need not necessarily 
benefit all the employees covered by the 
plan. 

(Ill) Paragraphs (a><2) (1> and 111) of 
this section do not require the allocation 
of amounts to the account of apy em¬ 
ployee If such amounts are not required 
to be used to satisfy the liabilities with 
respect to employees and their bene¬ 
ficiaries under the plan (see section 
401(a)(2)). 

(b) Partial termination . Whether or 
not a partial termination of a qualified 
plan occurs when a group of employees 
who have been covered by the plan aro 
subsequently excluded from such cover¬ 
age either by reason of an amendment 
to the plan, or by reason of being dis¬ 
charged by the employer, will be deter¬ 
mined on the basis of all the facts and 
circumstances. Similarly, whether or not 
a partial termination occurs when bene¬ 
fits or employer contributions are re¬ 
duced, or the eligibility or vesting re¬ 
quirements under the plan are made less 
liberal, will be determined on the basis 
of all the facts and circumstances. If 


a defined benefit plan ceases benefit ac¬ 
cruals or decreases accrued benefits un¬ 
der the plan, a partial termination occurs 
if. as a result of such cessation or de¬ 
crease. a potential reversion to the em¬ 
ployer. or employers, maintaining the 
plan < determined as of the date such 
cessation or decrease is adopted) is cre¬ 
ated or increased. However, if a partial 
termination of a qualified plan occurs, 
the provisions of section 411(d) (3) apply 
only to the part of the plan that is 
terminated. 

(c) Termination — (1) Application 

This paragraph applies to a plan other 
than a plan described in section 411 
(e)(1) (relating to governmental, cer¬ 
tain church plans, etc.). 

(2) Plans subject to termination In¬ 
surance. For purposes of this section, a 
plan to which title IV of the Employee 
Retirement Income Security Act of 1974 
applies is considered terminated on a 
particular date if. as of that date— 

(!) The plan Is voluntarily terminated 
by the plan administrator under section 
4041 of the Employee Retirement Income 
Security Act of 1974, or 

(li) The Pension Benefit Guaranty 
Corporation terminates the plan under 
section 4042 of the Employee Retirement 
Income Security Act of 1974. 

<3> Other plans. In the case of a plan 
not described In paragraph (c) (2) of this 
section, a plan Is considered terminated 
on a particular date if. as of that date, 
the plan Is voluntarily terminated by the 
employer, or employers, maintaining the 
plan. 

(d) Complete discontinuance— ( 1 > 
General rule. For purposes of this sec¬ 
tion. a complete discontinuance of con¬ 
tributions under the plan is contrasted 
with a suspension of contributions under 
the plan which Is merely a temporary ces¬ 
sation of contributions by the employer. 
A complete discontinuance of contribu¬ 
tions may occur although some amounts 
are contributed by the employer under 
the plan if such amounts are not sub¬ 
stantial enough to reflect the intent on 
the part of the employer to continue to 
maintain the plan. The determination 
of whether a complete discontinuance of 
contributions under the plan has oc¬ 
curred will be made with regard to all the 
facts and circumstances in the particular 
case, and without regard to the amount 
of any contributions made under the plan 
by employees. Among the factors to be 
considered in determining whether a sus¬ 
pension constitutes a discontinuance are: 

(1) Whether the employer may merely 
be calling an actual discontinuance of 
contributions a suspension of such con¬ 
tributions in order to avoid the require¬ 
ment of full vesting as in the case of a 
discontinuance, or for any other reason: 

(11) Whether contributions are re¬ 
curring and substantial: and 

(ill) Whether there ts any reasonable 
probability that the lack of contributions 
will continue indefinitely. 

(2) Time of discontinuance. In any 
case in which a suspension of a profit- 
sharing plan maintained by a single em¬ 
ployer is considered a discontinuance, the 
discontinuance becomes effective not 
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later than the last day of the taxable 
year of the employer following the last 
taxable year of such employer for which 
a substantial contribution was made un¬ 
der the profit-sharing plan. In the case 
of a profit-sharing plan maintained by 
more than one employer, the discontin¬ 
uance becomes effective not later than 
the last day of the plan year following 
the plan year within w'hlch any employer 
made a substantial contribution under 
the plan. 

<e> Contributions or bens fits which 
r main forfeitable. The provisions of this 
section do not apply to amounts which 
are reallocated to prevent the discrimi¬ 
nation prohibited by section 401(a)(4). 

$11.4 11(d)—3 Other »preial rule*. 

(a) Prohibited discrimination . Under 
section 411(d)(2), section 411(a) does 
not apply to benefits which may not be 
provided for designated employees in the 
event of early termination of the plan 
under provisions of the plan adopted 
pursuant to regulations prescribed by the 
.Secretary or his delegate to preclude the 
ci f crimination prohibited by section 401 
ia> (4), sec | U.410(a)~4. 

(b) Class year plans. Under section 
411(d)(4) the requirements of section 
411(a) (2) for a class year plan shall be 
deemed to be satisfied if such plan pro¬ 
vides that each employee’s rights to or 
derived from employer contributions on 
his behalf for any plan year arc non¬ 
forfeitable no later than the end of the 
5th plan year following the plan year 
for which such contributions were made. 
However, the rights of an employee who 
separatee from service prior to such time, 
and who is not reemployed In the plan 
year of separation, may be forfeited. For 
purposes of section 411 and the regula¬ 
tions thereunder, the term “class year 
plan” means a profit-sharing, stock 
bonus, or money purchase plan which 
provides that the nonforfeitable rights 
of employees to or derived from employer 
contributions are determined separately 
for each plan year. 

<C) Prohibition against accrued benefit 
d( crease. Under section 411 (d)(6) a plan 
is not a qualified plan (and a trust form¬ 
ing a part of such plan is not a qualified 
trust) if a plan amendment decreases 
the accrued benefit of any plan par¬ 
ticipant, unless the plan amendment 
satisfies the requirements of section 412 
(0(8) (relating to certain retroactive 
amendments) and the regulations there¬ 
under. 

Because of the need for immediate 
Huldance with respect to the provisions 
contained in this Treasury decision, it 
fa found impracticable to issue it with 
notice and public procedure thereon 
under subsection (b) of section 553 of 
Tide 5 of the United 8tates Code or 
subject to the effective date limitation 
of subsection <d) of that section. 

<Thls Treasury decision is issued under 
the authority contained in section 7805 
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of the Internal Revenue Code of 1954 
(68A Slat. 917; 26 U.8.C. 7805).) 

Donald C. Alexander, 
Commissioner of Internal Revenue. 

Approved: 

Charles M. Walker, 

Assistant Secretary of the 
Treasury. 

|FR Doc.76-29374 Filed 10 28 75;4:44 proj 


1 Income Tax Regulations (T.D. 7388)) 

PART 11—TEMPORARY INCOME TAX REG¬ 
ULATIONS UNOER THE EMPLOYEE RE¬ 
TIREMENT INCOME SECURITY ACT OF 
1974 

Employees of Organizations Under 
Common Control 

The following temporary regulations 
relate to a part of the amendment made 
to the Internal Revenue Code of 1954 by 
section 1015 of the Employee Retirement 
Income Security Act of 1974 (88 Stat. 
925). Section 1015 added section 414(c), 
relating to employees of partnerships, 
proprietorships, etc., which are under 
common control. The temporary regula¬ 
tions contained in this document per¬ 
tain to section 414(c) and also apply 
for purposes of section 210(d) of the Em¬ 
ployee Retirement Income Security Act 
of 1974 (88 Stat. 867). 

Section 414(c) contains special rules 
which apply in the case of two or more 
trades or businesses which are under 
common control. If two or more trades 
or businesses are under common control, 
then for purposes of applying the provi¬ 
sions of sections 401 (qualified pension, 
profit-sharing, and stock bonus plans), 

410 (minimum participation standards), 

411 (minimum vesting standards), and 
415 (limitations on benefits and contri¬ 
butions under qualified plans) all em¬ 
ployees of all trades or businesses under 
common control are treated as employed 
by a single employer. 

Section 11.414(c)-2(&) provides that 
two or more trades or businesses are un¬ 
der common control 1 S they constitute 
either a “parent-subsidiary group of 
trades or businesses under common con¬ 
trol”, a “brother-sister group of trades 
or businesses under common control”, 
or a “combined group of trades or busi¬ 
nesses under common control”. 

Paragraph (b) (1) of I 11.414(0-2 de¬ 
fines a parent-subsidiary group to mean 
one or more chains of organizations (sole 
proprietorships, partnerships, trusts, 
estates, and corporations) conducting 
trades or businesses connected through 
ownership of a controlling interest with 
a common parent organization if a con¬ 
trolling interest of each organization 
other than the common parent is owned 
by one or more of the other organiza¬ 
tions and the common parent owns a 
controlling Interest in at least one of the 
other organizations. 

Paragraph (b)(2) of § 11.414<c)-2 de¬ 
fines the phrase “controlling Interest” to 
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mean: ownership of stock possessing at 
least 80 percent of the total combined 
voting power of all classes of stock en¬ 
titled to vote or at least 80 percent of the 
total value of shares of all classes of 
stock of a corporation; ownership of an 
actuarial Interest of at least 80 percent 
of a trust or estate; ownership of at least 
80 percent of the profits or capital in¬ 
terest of a partnership; and ownership 
of 100 percent of a sole proprietorship. 

Paragraph (c)(1) of f 11.414(c)-2 de¬ 
fines a brother-sister group to mean two 
or more organizations conducting trades 
or businesses if the same five or fewer 
persons who are individuals, estates, or 
trusts own a controlling Interest of each 
organization and effective control of each 
organization exists taking into account 
the ownership of each such person only 
to the extent such ownership is identical 
with respect to each organization. Para¬ 
graph (c) (2) of f 11.414(c)-2 defines the 
phrase “effective control” to bo an own¬ 
ership interest of more than 50 percent. 

Paragraph (d) of i 11.414(c)-2 defines 
a combined group to mean any group of 
three or more organizations If each orga¬ 
nization is a member of either a parent- 
subsidiary group or a brother-sister 
group and at least one such organization 
Is the common parent of a parent-sub¬ 
sidiary group and is also a member of a 
brother-sister group. 

Section 11.414(c) -3 provides that in 
the determination of controlling Interest 
or effective control certain Interests or 
stock are to be excluded and treated as 
not outstanding. Paragraph (b) of 
111.414(c) -3 provides the rules for a 
parent-subsidiary group and paragraph 
<c) provides the rules for a brother-sister 
group. The purpose of these rules is to 
prevent persons from divesting them¬ 
selves of sufficient ownership to avoid the 
application of f 11.414(c)-2 without di¬ 
vesting themselves, as a practical matter, 
of the benefits of the ownership of an 
organization. 

Section 11.414(c)-4 provides construc¬ 
tive ownership rules that apply in deter¬ 
mining the ownership of an interest in 
an organization. 

Adoption of regulations. To prescribe 
temporary regulations relating to a part 
of the amendment of the Internal Rev¬ 
enue Code of 1954 by section 1015 of the 
Employee Retirement Income Security 
Act of 1974 (88 Stat. 925) adding section 
414(c), relating to employees of partner¬ 
ships, proprietorships, etc., which are 
under common control, which also apply 
for purposes of section 210(d) of the 
Employee Retirement Income Security 
Act of 1974 (88 Stat. 867), and which 
shall remain in effect until superseded by 
permanent regulations, the following 
regulations are hereby adopted: 

Sections 11.414(c)-1—11.414(c)-5 arc 
added to read as follows: 

§ 11.414(c)—1 Commonly controlled 
trade* or buninc****. 

For purposes of applying the provi¬ 
sions of sections 401 (relating to qualified 
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pension, profit-sharing, and stock bonus 
plans). 410 <relating to minimum par¬ 
ticipation standards). 411 (relating to 
minimum vesting standards), and 415 
(relating to limitations on benefits and 
contributions under qualified plans), all 
employees of two or more trades or busi¬ 
nesses under common control within the 
meaning of 9 11.414(0-2 for any period 
shall be treated as employed by a single 
employer. See sections 401. 410. 411. and 
415 and the regulations thereunder for 
rules relating to employees of trades or 
businesses which are under common 
control. See 9 11.414(c) -5 for effective 
date. 

§ 11.414(c)—2 Twa or niorr trade* or 
bu*inc**r» under common control. 

(a> In general . For purposes of this 
section, the term “two or more trades or 
businesses under common control'* 
means any group of trades or businesses 
which is either a ‘ parent-subsidiary 
group of trades or businesses under com¬ 
mon control" as defined in paragraph 

(b) of this section, a "brother-sister 
group of trades or businesses under com¬ 
mon control** as defined In paragraph 

(c) of this section, or a "combined group 
of trades or businesses under common 
control" as defined in paragraph <d> of 
this section. For purposes of this section 
and 19 11.414(0-3 and 11.414(0-4. the 
term "organization" means a sole pro¬ 
prietorship. a partnership (as defined in 
section 7701(a)(2)), a trust, an estate, 
or a corporation. 

(b) Parent-subsidiary group of trades 
or businesses under common control —(1) 
General. The term “parent-subsidiary 
group of trades or businesses under com¬ 
mon control" means one or more chains 
of organizations conducting trades or 
businesses connected through ownership 
of a controlling interest with a common 
parent organization If— 

(1) A controlling Interest in each of 
the organizations, except the common 
parent organization, is owned (directly 
and with the application of 9 11.414(0-4 
(b)(1), relating to options) by one or 
more of the other organizations; and 

(U) The common parent organization 
owns (directly and with the application 
of 9 11.414(c)-4(b) (1), relating to op¬ 
tions) a controlling interest in at least 
one of the other organizations, exclud¬ 
ing. in computing such controlling inter¬ 
est, any direct ownership interest by 
such other organizations. 

(2) Controlling interest defined —<i) 
Controlling Interest. For purposes of 
paragraphs (b) and (c) of this section, 
the phrase "controlling Interest" means: 

(A) In the case of an organization 
which is a corporation, ownership of 
stock possessing at least 80 percent of 
the total combined voting power of all 
classes of stock entitled to vote of such 
corporation or at least 80 percent of the 
total value of shares of all classes of 
stock of such corporation; 

<13) In the case of an organization 
which Is a trust or estate, ownership of 
an actuarial interest of at least 80 per¬ 
cent of such trust or estate; 


(C) In the case of an organization 
which U a partnership, ownership of at 
least 80 percent of the profits interest 
or capital Interest of such partnership; 
and 

(D) In the case of an organization 
which is a sole proprietorship, owner¬ 
ship of such sole proprietorship. 

<li) Actuarial interest. For purposes of 
this section, the actuarial interest of 
each beneficiary of a trust or estate shall 
be determined by assuming the maxi¬ 
mum exercise of discretion by the fidu¬ 
ciary in favor of such beneficiary. The 
factors and method prescribed in 
9 20.2031-10 of this chapter (Estate Tax 
Regulations) for use In ascertaining the 
value of an Interest in property for estate 
tax purposes shall be used for purposes 
of this subdivision in determining a ben¬ 
eficiary's actuarial interest. 

(c) Brother-sister group of trade or 
businesses under common control —(1) 
General . The term "brother-sister group 
of trades or businesses under common 
control" means two or more organiza¬ 
tions conducting trades or businesses if 
(i) the same five or fewer persons who 
arc individuals, estates, or trusts own 
(directly and with the application of 
9 11.414(c>-<4). singly or In combination, 
a controlling interest of each organiza¬ 
tion. and (ill taking into account the 
ownership of each such person only to 
the extent such ownership is Identical 
with respect to each such organization, 
such persons are in effective control of 
each organization. 

(2) Effective control defined. For pur¬ 
poses of this paragraph, persons are in 
“effective control" of an organization if— 

(1) In the case of an organization 
which Is a corporation, such persons own 
stock possessing more than 50 percent of 
the total combined voting power of all 
classes of stock entitled to vote of such 
corporation or more than 50 percent of 
the total value of shares of all classes of 
stock of such corporation: 

(ii> In the case of an organization 
which Is a trust or estate, such persons 
own an aggregate acturial Interest of 
more than 50 percent of such trust or 
estate: 

(ill) In the case of an organization 
which is a partnership, such persons own 
an aggregate of more than 50 percent of 
the profits interest or capital Interest of 
such partnership; and 

tiv) In the case of an organization 
which is a sole proprietorship, such per¬ 
sons own such sole proprietorship. 

(d> Combined group of trades or busi¬ 
nesses under common control. The term 
"combined group of trades or businesses 
under common control" means any group 
of three or more organizations, If (1) 
each such organization Is a member of 
either a parent-subsidiary group of 
trades or businesses under common con¬ 
trol or a brother-sister group of 
trades of businesses under common con¬ 
trol, and (2) at least one such organiza¬ 
tion Is the common parent organization 
of a parent-subsidiary group of trades or 
businesses under common control and Is 
also a member of a brother-sister group 


of trades or businesses under common 
control. 

<e> Examples. The definitions of par¬ 
ent-subsidiary group of trades or busi¬ 
nesses under common control, brother- 
sister group of trades or businesses un¬ 
der common control, and combined group 
of trades or businesses under common 
control may be illustrated by the follow¬ 
ing examples. 

Example (1). (a) The ABC Partnership 
owns stock possessing 80 percent or the total 
combined voting power of all classee of sto:k 
entitled to vote of 8 Corporation. ABC ti the 
common parent of a parent-subsidiary group 
of trades or businesses under common con¬ 
trol consisting of the ABC Partnership And 
8 Corporation. 

(b) Assume the same facts as in (a) and 
assume further that 3 owns 80 percent, of 
the profits interest In the DKP Partnership. 
The ABC Partnership Is the common parent 
of a parent-subsidiary group of trades or 
businesses under common control consist!m: 
of the ABC Partnership. 8 Corporation, and 
the DEP Partnership. The result would be the 
same If the ABC Partnership, rather than a 
owned 80 percent of the profits Interest in 
the DKP Partnership. 

Example (2). L Corporation owns 80 per¬ 
cent of the only class of stock of T Corpora¬ 
tion. and T. In turn owns 40 percent of the 
capital Interest In the OHT Partnership. L 
also owns 80 percent of the only class of stock 
of N Corporation, and N. In turn, owns to 
percent of the capital interest In the OIU 
Partnership. L Is the common parent of a 
parent-subsidiary group of trades, or busi¬ 
nesses under common control consisting of 
L Corporation, T Corporation. N Corporation, 
and the OHT Partnership. 

Example (3). ABC Partnership owns 75 
percent of the only <ffa« of stock of X and Y 
Corporations; X owns all the remaining stock 
of Y. and Y own* ail the remaining stock of 

X. Since lnterorganlzatkm ownership is ex¬ 
cluded (that is. treated as not outstanding) 
for purposes of determining whether ABC 
owns a controlling interest of at least one of 
the other organizations. ABC Is treated os the 
owner of stock possessing 100 percent of the 
voting powor and value of X and of Y for 
purposes of paragraph (b) (1) (11) of this sec¬ 
tion. Therefore. ABC is the common parent 
of a parent-subsidiary group of trades or 
businesses under common control couslstltv 
of the ABC Partnership, X Corporation, and 
Y Corporation. 

Example (4). Unrelated Individuals A, B 
C, D. E. and F own an Interest In sole pro¬ 
prietorship A. a capital Interest in the OKI 
Partnership, and stock of corporations W, X. 

Y. and Z (each of which hat only one clast 
of stock outstanding) In the following 
proport Iona; 

fin perrenl] 


OnraHuUiufu ldeetl'-d 

Individual*-©fr«W' 

A tmi w x Y Z «wp 



Total... 100 100 100 100 100 100 « 


Under these facta the following brother - 
sister groups of trades or businesses under 
common oontrol exist: A. OHI, W. X, and Y; 
A, OHI. W. X, and Z: A. OHI, w. Y, and Z; 
A W, X, Y. and Z; and A OHI. X. T. and Z. 
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Example (5). The ouuUo4ing stock of 
corporations V and V, which have only on* 
class of stock outstanding, is owned by unre¬ 
lated Individuals as follows: 

fin percufit] 


Ovcaulxatlons Identical 
IiMllrlilaalB - " ■ ■ ■ ■ ovtsnhtp 

U V 



Total.. . 100 100 65 


Corporations U and V are not members 
of a brother-els ter group of trades or business 
-ruler common control because at least 80 
percent of the stock of each corporation Is 
not owned by the same five or fewer persona. 

Example (6). A. an individual, owns a 
controlling interest In ADC Partnership and 
DKF Partnership. ABC. in turn, owns a con¬ 
trolling Interest In X Corporation. Since ABC. 
LKP. and X are each members of either a 

rrut -subsidiary group or a brother-sister 
group of trades or businesses under common 
control, and ABC Is the common parent of a 
i rent-subsidiary group of trades or bual- 
iv* .^es under common control consisting of 
ABC and X. and also a member of a brother- 
•Iftttr group of trades or businesses under 
common control oo ns luting of ABC and DEF, 
ABC Partnership. DEP Partnership, and X 
c orporation are members of the same com¬ 
bined group of trades or businesses under 
common control. 

§ 11.414(c)-3 Lxrluniuit of rertain In¬ 
terest m or stork in tlrtrrmining con¬ 
trol. 

(a) In general. Fbr purposes of 

§ 11.414(c) -2 (b)(2)<1) and (c)(2), thc 
term "interest" and the term "stock’* do 
not Include an Interest which is treated 
as not outstanding tinder paragraph (b) 
of this section in the case of a parent- 
mbsldiary group of trades or businesses 
under common control or under para¬ 
graph <c) of this section In the case of a 
brother-sister group of trades or busi¬ 
nesses under common control. In addi¬ 
tion, the term "stock” does not include 
treasury stock or nonvoting stock which 
Is limited and preferred as to dividends. 
For definitions of certain terms used in 
thig section, see paragraph <d> of this 
section. 

<b) Parent-subsidiary group ot trades 
or businesses under common control — 
<1) In general . If an organisation (here¬ 
inafter In this section referred to as 
“parent organization”) owns (within the 
meaning of paragraph <b) (2) of this sec¬ 
tion)— 

(i) In the case of a corporation, 50 
percent or more of the total combined 
voting power of all classes of stock en¬ 
titled to vote or of the total value of 
shares of all classes of stock of such 
corporation. 

Ul) In the case of a trust or an estate, 
an actuarial Interest (within the mean- 
to* °f § 11.414<c)-2<b) (2) fU)) of 50 per¬ 
cent or more of such trust or estate, and 


(ill) In the case of a partnership, 50 
percent or more of the profits or capital 
interest of such partnership. 

then for purposes of determining 
whether the parent organization or such 
other organization (hereinafter in this 
section referred to as "subsidiary organi¬ 
zation”) is a member of a parent-subsid¬ 
iary group of trades or businesses un¬ 
der common control, an interest in such 
subsidiary organization excluded under 
paragraph (b> <3). <4), (5). or (6) of 
this section shall be treated as not out¬ 
standing. 

(2) Ownership. For purposes of para¬ 
graph (b)(1) of this section, a parent or¬ 
ganization shall be considered to own an 
interest in or stock of another organiza¬ 
tion which it owns directly or indirectly 
with the application of paragrpah (bMI) 
of f 11.414(c)—4 and— 

(i) In the case of a parent organiza¬ 
tion which Is a partnership, a trust, or 
an estate, with the application of para¬ 
graph (b) (2). (3). and (4) of 111.414 
(c)-4. and 

(ii) In the case of a parent organiza¬ 
tion which is a corporation, with the 
application of paragraph ib) (4) of 
9 11.414(c)—4. 

(3) Plan of deferred compensation. 
An interest which is an interest in or 
stock of the subsidiary organization held 
by a trust which is part of a plan of 
deferred compensation (within the 
meaning of secUon 406(a)(3) and the 
regulations thereunder) for the benefit 
of the employees of the parent organi¬ 
zation or the subsidiary organization 
shall be excluded. 

(4) Principal owners, officers , etc . An 
interest which is an interest in or stock 
of the subsidiary organization owned (di¬ 
rectly and with the application of 
9 11.414(c)—4) by an individual who Is 
a principal owner, officer, partner, or 
fiduciary of the parent organization shall 
be excluded. 

(5) Employees. An interest which is an 
interest in or stock of the subsidiary or¬ 
ganization owned (directly and with the 
application of f 11.414<c)-4) by an em¬ 
ployee of the subsidiary organization 
shall be excluded if such interest or such 
stock is subject to conditions which sub¬ 
stantially restrict or limit the employee’s 
right (or if the employee constructively 
owns such Interest or stock, the direct 
or record owner’s right) to dispose of 
such interest or such stock and which 
run in favor of the parent or subsidiary 
organization. 

<6) Controlled exempt organization. 
An Interest which is an interest in or 
stock of the subsidiary organization shall 
be excluded if owned (directly and with 
the application of 9 11.414(c>-4) by an 
organization (other than the parent 
organization): 

(i) To which section 501 (relating to 
certain educational and charitAble or¬ 
ganizations which are exempt from tax) 
applies, and 

(ii) Which is controlled directly or in¬ 
directly (within the meaning of para¬ 
graph <d> (7) of this section) by the par¬ 
ent organization or subsidiary organiza¬ 


tion. by an individual, estate, or trust 
that is a principal owner of the parent 
organization, by an officer, partner, or 
fiduciary of the parent organization, or 
by any combination thereof. 

<c) Brother-sister group of trades or 
businesses under common control —(1) 
In general. If five or fewer persons < here¬ 
inafter In this section referred to as 
"common owners”) who are Individuals, 
estates, or trusts, own (directly and with 
the application of I 11.414(c)-4) — 

(t) In the case of a corporation, 50 
percent or more of the total combined 
voting power of all classes of stock en¬ 
titled to vote or of the total value of 
shares of all classes of stock of such 
corporation. 

(il) In the case of a trust or an estate, 
an actuarial Interest (within the mean¬ 
ing of 9 11.414(0-2(5) (2) (ii)) of 50 per¬ 
cent or more of such trust or estate, and 

(ill) In the case of a partnership. 50 
percent or more of the profits or capital 
interest of such partnership, 
then for purposes of determining whether 
such organization is a member of a 
brother-sister group of trades or busi¬ 
nesses under common control, an interest 
in such organization excluded under par¬ 
agraph (c> (2). <3). or (4) of this section 
shall be treated as not outstanding. 

(2) Exempt employee's trust. An in¬ 
terest which is an interest in or stock of 
such organization held by an employee’s 
trust described In section 401(a) which 
is exempt from tax under section 501(a) 
shall be excluded If such trust Is for the 
benefit of the employees of such organi¬ 
zation. 

(3) Employees. An interest which is 
an interest in or stock of such organiza¬ 
tion owned (directly and with the appli¬ 
cation of 9 ll.414<c)-4) by an employee 
of such organization shall be excluded if 
such Interest or stock is subject to con¬ 
ditions which run in favor of a common 
owner of such organization or in favor 
of such organization and which substan¬ 
tially restrict or limit the employee** 
right (or if the employee constructively 
owns such interest or stock, the direct or 
record owner’s right) to dispose of such 
interest or stock. 

(4) Controlled exempt organization. 
An interest which is an interest in or 
stock of such organization shall be ex¬ 
cluded If owned (directly and with the 
application of 111.414(c)-4) by an 
organization: 

(i) To which secUon 501(c) (3) (relat¬ 
ing to certain educational and charitable 
organizations which are exempt from 
tax) applies, and 

(U) Which Is controlled directly or in¬ 
directly (within the meaning of para¬ 
graph (d)(7) of this section) by such 
organization, by an individual, estate, or 
trust that is a principal owner of such 
organization, by an officer, partner, or 
fiduciary of such organization, or by any 
combination thereof. 

(d) Definitions —(1) Employee. For 
purposes of this secUon. the term "em¬ 
ployee” has the same meaning such term 
is given in secUon 3306U) of the Code 
(relating to definitions for purposes of 
the Federal Unemployment Tax Act). 
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(2> Principal owner. For purposes of 
this 84 ction. Lhe term “principal owncr“ 
means a person who owns (directly and 
with the application of * lM14(c>-4> — 

(I) In the case of a corporation, 5 per¬ 
cent or more of the total combined voting 
power of all classes of stock entitled to 
vote In such corporation or of the total 
value of shares of all classes of stock of 
such corporation: 

(II) In the case of a trust or estate, an 
actuarial Interest of 5 percent or more 
of such trust or estate; or 

(III) In the case of a partnership, 5 per¬ 
cent or more of the profits interest or 
capital interest of such partnership. 

(3> Officer. For purposes of this sec¬ 
tion. the term “officer” includes the pres¬ 
ident. vice-presidents, general manager, 
treasurer, secretary, and comptroller of 
a corporation, and any other person who 
performs duties corresponding to those 
normally performed by persons occupy¬ 
ing such positions. 

(4) Partner. For purposes of tills sec¬ 
tion. the term “partner” means any per¬ 
son defined in section 7701(a)(2) (re¬ 
lating to definition of partner*. 

(5) Fiduciary. For purposes of this 
section and $ 11.414(c)-4, the term “fi¬ 
duciary” has the same meaning as such 
term is given in section 7701(a)(6) and 
the regulations thereunder. 

(6) Substantial conditions. (1) In pen - 
cral. For purposes of this section, an In¬ 
terest in or stock of an organization is 
subject to conditions which substantially 
restrict or limit the right to dispose of 
such interest or stock and which run in 
favor of another person If the condition 
extends directly or Indirectly to such per¬ 
son rights with respect to the acquisi¬ 
tion of the direct owner's (or the record 
owner’s) interest or stock. For a condi¬ 
tion to be in favor of another person it is 
not necessary that such person be ex¬ 
tended a discriminatory concession with 
respect to price. A right of first refusal 
with respect to an interest or stock In 
favor of another person is a condition 
which substantially restricts or limits the 
direct or record owner's right of disposi¬ 
tion which runs In favor of such person. 
Further, any legally enforceable condi¬ 
tion which prohibits the direct or record 
owner from disposing of Ids or her in¬ 
terest or stock without the consent of 
another person will be considered to be 
a substantial limitation running in favor 
of such person. 

(ill Special rule For purposes of para¬ 
graph (c)(3) of this section only. If a 
condition which restricts or limits an 
employee’s right (or direct or record 
owner’s right) to dispose of his or her in¬ 
terest or stock also applies to the Interest 
or stock in such organization held by a 
common owner pursuant to a bona flide 
reciprocal purchase arrangement, such 
condition shall not be treated as a sub¬ 
stantial limitation or restriction. An ex¬ 
ample of a reciprocal purchase arrange¬ 
ment is an agreement whereby a com¬ 
mon owner and the employee are given a 
right of first refusal with respect to stock 
of the employer corporation owned by the 
other party. If. however, the agreement 
also provides that the common owner 


has the right to purchase the stock of 
the employer corporation owned by the 
employee in the event the corporation 
should discharge the employee for rea¬ 
sonable cause, the purchase rrangement 
would not be reciprocal within the mean¬ 
ing of this subdivision. 

(7) Control. For purposes of para¬ 
graphs (b)(6) and (c)(4) of this section, 
the term “control” means control in fact 
The determination of whether there 
exists control in fact will depend upon 
all of the facts and circumstances of each 
case, without regard to whether such 
control is legally enforceable and irre¬ 
spective of the method by which such 
control is exercised or exercisable. 

(e> Examples. The provisions of this 
section may be illustrated by the follow¬ 
ing examples: 

Example (i). ABC Partnership owns 70 per¬ 
cent of the capital Interest and of the profits 
interest in the DKP Partnership, *he remain¬ 
ing capital Interest and profits Interest in 
DEP is owned as follows: 4 percent by A 
(a general partner in ABC), and 26 percent 
by D <a limited partner In ABC). ABC satis¬ 
fies the 50-percent capital Interest or profits 
interest ownership requirement of paragraph 

(b) (1) (111) of this section with respect to 
DEP. Since A and D are partners of ABC. 
under paragraph (b)(4) of this section the 
capital and profits intercuts In DKP owned 
by A and D are treated as not cutstanding 
for purposes of determining whether ABC and 
DEP are members of a parcr t-sut -Idlary 
group of trades or businesses under common 
control under I 11.414(c)~2(b). Thus, ABC 
Is considered to own 100 percent (70 + 70) 
of the capital Interest and profits Interest 
in DEP. Accordingly. ABC and DEP are mem¬ 
bers of a parent-subsidiary group of trades 
or businesses under common control. 

Example (3). Assume the same facts ms in 
example (I) and assume further that A owns 
15 shares of the 100 shares of the only class 
of stock of 8 Corporation and DEP Partner¬ 
ship owns 75 shares of such stock. ABC satis¬ 
fies tne 50-percent stock requirement of 
paragraph (b)(l)(!) of this section with 
respect to S since ABC is considered as own¬ 
ing 52.5 percent (70 percent X 75 percent) 
of the 8 stock with the application of I 11.414 

(c) -4(b)(2). Since A Is a partner of ABC. 
the S stock owned by A is treated as not out¬ 
standing for purposes of determining whether 
8 is a member of a parent -subsidiary group 
of trades or buslneascs under common con¬ 
trol. Thus, DEP Partnership is considered to 
own stock possessing 68-2 percent (75 + 85) 
of the voting power and value of the 8 stock. 
Accordingly. ABC Partnership, DEP Partner¬ 
ship. and 8 Corporation are members of a 
parent-subsidiary group of trades or busi¬ 
nesses under common control. 

Example (J). ABC Partnership owns 60 
percent of the only class of stock of Corpo¬ 
ration Y. D, the president of Y, owns the re¬ 
maining 40 percent of the stock of Y. D has 
agreed that If she offers her stock in Y for 
sale she will first offer the stock to ABC at a 
price equal to the fair market value of the 
stock on the first date the stock Is offered for 
solo. Since D la an employee of Y within the 
meaning of section 3306(1) of the Code and 
her stock in Y is subject to a condition which 
substantially restricts or limits her right to 
dispose of such stock and runs in favor of 
ABC Partnership, under paragraph (b) (5) of 
this section such stock is treated as not out¬ 
standing for purposes of determining 
whether ABC and Y are members of a par¬ 
ent-subsidiary group of trades or businesses 
under common control. Thus, ABC Partner¬ 
ship U considered to own stock possessing 


100 percent of the voting power and value of 
the stock of Y. Accordingly. ABC Partnership 
and Y Corporation aro members of a parent - 
subsidiary group of trades or businesses un¬ 
der common control. The result would be 
the same if D a husband, instead of D. owned 
directly the 40 percent stock interest in Y 
and such stock was subject to a right of first 
refusal running In favor of ABC Partnership 

§ 11.411(c) —i Kulr* for determining 
ownership* 

(a) In general . In determining the 
ownership of an Interest in an organiza¬ 
tion for purposes of § 11.414<c)-2 and 
i 11.4l4(c)-3. the constructive ownership 
rules of paragraph <b) of this section 
shall apply, subject to the operating rules 
contained in paragraph (c). For pur¬ 
poses of this section the term “interest' 
means: in the case of a corporation 
stock: in the case of a trust or estate, an 
actuarial interest; In the case of a part¬ 
nership. an interest In the capital or 
profits; and In the case of a sole proprie¬ 
torship. the proprietorship. 

<b) Constructive ownership —(1) Op¬ 
tions. If a person has an option to ac¬ 
quire any outstanding interest In an or¬ 
ganization. such interest shall be con¬ 
sidered as owned by such person. For thu 
purpose, an option to acquire an option, 
and each one of a series of such options 
shall be considered as an option to ac¬ 
quire such interest. 

(2) Attribution from partnerships— 
(1) General. An Interest owned, directly 
or indirectly, by or for a partnership 
shall be considered as owned by any 
partner having an Interest of 5 percent 
or more in either the profits or capital 
of the partnership In proportion to such 
partner's Interest in the profits or capital 
whichever such proportion is greater 

(11) Example. The provisions of para¬ 
graph <b)(2)(i) of this section may be 
illustrated by the following example: 

Example. A, B, and O, unrelated lndlvid- 
uaU. are partners in the ABC Portnershij 
The partners' interest* In the capital and 
profit* of ABC are as follows: 


tin imreest) 


. Portfire 

C«p4tAl Profib 

A ... 

» 

II...— 

60 

C_. .«. 

4 


The ABC Partnership owns the entire out¬ 
standing stock (100 shares) of X ©orpom 
tion. Under paragraph (b) (2)<l) of this Mo¬ 
tion, A la considered to own the stock of X 
owned by the partnership in proportion to 
his interest lu capital (36 percent) or profit* 
(25 percent), whichever such proportion l# 
greater. Therefore, A U considered to own 38 
shares of X stock. Since B has a greater in¬ 
terest In the profits of the partnership than 
In the capital, B Is considered to own X 
stock In proportion to his Interest In such 
profits. Therefore. B is considered to own 71 
shares of X stock. 8tnoe C docs not have 
an Interest of 5 percent or more in either 
the capital or profits of ABC. he Is not con¬ 
sidered to own any shares of X stock. 

(3) Attribution from estates and 
trusts —(l) In peneral. An interest to an 
organization (hereinafter called an “or¬ 
ganization Interest”) owned, directly" or 
indirectly, by or for an estate or trust 
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shall be considered as owned by any ben¬ 
eficiary of such estate or trust who has 
an actuarial Interest of 5 percent or more 
In such organization interest, to the ex¬ 
tent of such actuarial interest. For pur¬ 
poses of this subparagraph, the actuarial 
interest of each beneficiary shall be de¬ 
termined by assuming the maximum ex¬ 
ercise of discretion by the fiduciary In 
favor of such beneficiary and the maxi¬ 
mum use of the organization interest to 
satisfy the beneficiary's rights. A bene¬ 
ficiary of an estate or trust who cannot 
under any circumstances receive any 
part of an organization interest held by 
the estate or trust. Including the pro¬ 
ceeds from the disposition thereof, or the 
income therefrom, does not have an ac¬ 
tuarial interest in such organization in¬ 
terest. Thus, where stock owned by a 
decedent's estate has been specifically 
bequeathed to certain beneficiaries and 
the remainder of the estate has been 
specifically bequeathed to other bene¬ 
ficiaries, the stock Js attributable only to 
the beneficiaries to whom it is specifically 
bequeathed. Similarly, a remainderman 
of a trust who cannot under any circum¬ 
stances receive any Interest In the stock 
of a corporation which is a part of the 
corpus of the trust ( Including any ac¬ 
cumulated income therefrom or the pro¬ 
ceeds from a disposition thereof) does 
not have an actuarial interest in such 
stock. However, an income beneficiary 
of a trust docs have an actuarial interest 
in stock If he has any right to the in¬ 
come from such stock even though under 
the terms of the trust instrument such 
stock can never be distributed to him. 
The factors and methods prescribed in 
t 20.2031-10 of this chapter (Estate Tax 
Regulations) for use In ascertaining the 
value of an Interest in property for estate 
tax purposes shall be used for purposes 
of this subdivision In determining a bene¬ 
ficiary's actuarial interest in an organi¬ 
zation interest owned directly or indi¬ 
rectly by or for an estate or trust. 

<U) Special rules for estates. (A) For 
purposes of paragraph (b)(3) with re¬ 
spect to an estate, property of a decedent 
shall be considered as owned by his or 
her estate if £Uch property is subject to 
administration by the executor or ad¬ 
ministrator for the purposes of paying 
claims against the estate and expenses of 
administration notwithstanding that, un¬ 
der local law, legal title to such prop¬ 
erty vests in the decedent s heirs, lega¬ 
tees, or devisees immediately upon death. 

<B) For purposes of paragraph (b) (3) 
with respect to an estate, the term ‘'bene¬ 
ficiary" Includes any person entitled to 
receive property of a decedent pursuant 
to a will or pursuant to laws of descent 
und distribution. 

<C) For purposes of paragraph (b)(3) 
with respect to an estate, a person shall 
no longer be considered a beneficiary of 
an estate when all the property to which 
he or she is entitled has been received by 
him or her, when he or she no longer has 
a claim against the estate arising out of 
having been a beneficiary, and when 
there is only a remote possibility that it 
be necessary for the estate to seek 
the return of property from him or her 


or to seek payment from him or her by 
contribution or otherwise to satLsfy 
claims against the estate or expenses of 
administration. 

(ill) Grantor trusts. eta. An interest 
owned, directly or indirectly, by or for 
any portion of a trust of which a person 
is considered the owner under subpart E, 
part I. subchapter J of the Code (relating 
to grantors and others treated as sub¬ 
stantial owners) is considered as owned 
by such person. 

<4> Attribution from corporations —(1) 
General. An Interest owned, directly or 
indirectly, by or for a corporation shall 
be considered as owned by any person 
who owns (directly and. In the case of a 
parent-subsidiary group of trades or busi¬ 
nesses under common control, with the 
application of paragraph (b)(1) of this 
section, or In the case of a brother-sis¬ 
ter group of trades or businesses under 
common control, with the application of 
this section) 5 percent or more in value 
of its stock in that proportion which the 
value of the stock which such person so 
owns bears to the total value of all the 
stock in such corporation. 

(ID Example. The provisions of para¬ 
graph cb)(4)(i> of this section may be 
Illustrated by the following example: 

Example. B. an Individual, owns 60 of the 
100 shares of the only clans or outstanding 
nock of corporation P. C. an Individual, owns 
4 ah area of the P stock, and corporation X 
owns 36 shares of the P stock. Corporation P 
owns, directly and indirectly. 60 sham of the 
stock of S. Under this subparagraph. B Is 
considered to own 30 sham of the 6 stock 
(60/100 v50), and X La considered to own 18 
shares of 8 stock (88/100 x 60). Since C does 
not own 5 percent or more in the value of 
P stock, he ts not oonsLdercd as owning any 
of the S stock owned by p. If in this example. 
C*s wife had owned directly 1 share of the 
P stock. C and his wife would each own 6 
sham of the P stock, and therefore O and 
his wife would be considered as owning 2.6 
sham of the S stock (6/100 x 50). 

(5) Spouse —(1) General rules Except 
as provided in paragraph (b)(5)(H) of 
this section, an individual shall be con¬ 
sidered U> own an interest owned, di¬ 
rectly or indirectly, by or for his or her 
spouse, other than a spouse who Is legally 
separated from the individual under a 
decree of divorce, whether interlocutory 
or final, or a decree of separate mainte¬ 
nance. 

(ii) Exception. An individual shall not 
be considered to own an Interest In an 
organization owned, directly or in¬ 
directly. by or for his or her spouse on 
any day of a taxable year of such orga¬ 
nization. provided that each of the fol¬ 
lowing conditions are satisfied with re¬ 
spect to such taxable year: 

(A) Such individual does not, at any 
time during such taxable year, own di¬ 
rectly any interest in such organization; 

<B) Such individual is not a member 
of the board of directors, a fiduciary, or 
an employee of such organization and 
does not participate In the management 
of such organization at any time during 
such taxable year; 

(C) Not more than 50 percent of such 
organization's gross Income for such tax¬ 
able year was derived from royalties. 


rents, dividends, interest, and annuities; 
and 

(D) Such Interest in such organization 
is not, at any time during such taxable 
year, subject to conditions which sub¬ 
stantially restrict or limit the spouse's 
right to dispose of such interest and 
which run in favor of the individual or 
the individual's children who have not at¬ 
tained the age of 21 years. The principles 
of | 11.414(c)-3(d) (6) (1) shall apply in 
determining whether a condition is a 
condition described in the preceding 
sentence. 

(ill) Definitions. For purposes of para¬ 
graph (b) (5) (ii) <C> of this section, the 
gross Income of an organization shall be 
determined under section 61 and the reg¬ 
ulations thereunder. The terms "inter¬ 
est". "royalties", "rents", "dividends", 
and "annuities" shall have the same 
meaning such terms are given for pur¬ 
poses of section 1244*c > and f l.l244 c>~ 

1(g)(1). 

(6) Children , grandchildren . parents , 
and grandparents—it) Children and 
parents. An individual shall be consid¬ 
ered to own an Interest owned, directly 
or indirectly, by or for the Individual's 
children who have not attained the age 
of 21 years, and if the Individual has not 
attained the age of 31 years, an inter¬ 
est owned, directly or indirectly, by or 
for the Individual's parents. 

(ii) Children . grandchildren . parents, 
and grandparents . If an individual is in 
effective control (within the meaning of 
4 11.414(c)-2<c)(2>), directly and with 
the application of the rules of this para¬ 
graph without regard to this subdivision, 
of an organization, then such individual 
shall be considered to own an Interest 
in such organization owned, directly or 
indirectly, by or for the Individual's 
parents, grandparents, grandchildren, 
and children, who have attained the age 
of 21 years. 

(ill) Adopted children. For purposes 
of this section, a legally adopted child of 
an individual shall be treated as a child 
of such Individual. 

(lv) Example. The provisions of this 
subparagraph (6) may be illustrated by 
the following example: 

Example —(A) Fact i. Individual F owns 
directly 40 percent of the profits Interest of 
the DEF Partnership. Hla ion, M, 20 years of 
age. owns directly 30 percent of the profits 
Interest of DBF. and his son. A. 30 years of 
age. owns directly 20 percent of the profits 
interest of DEF. The 10 percent remaining of 
the profile interest and 100 percent of the 
capital interest of DEF is owned by an un¬ 
related person. 

(B) F# oumerxhip. F owns 40 percent of 
the profits Interest in DEF directly and ts 
considered to own the 30 percent profits In¬ 
terest owned directly by M. Since, for pur¬ 
poses of the effective control test contained 
in paragraph (b)(6)(H) of this section, F is 
treated as owni ng 70 percent of the profits 
Interest of DEF. F Is also considered as own¬ 
ing the 20 percent profits interest of DEF 
owned by his adult son. A. Accordingly, F U 
considered as owning a total of 90 percent 
of the profits Interest In DEF. 

<C) M's ownership. Minor son, M, owns 
30 percent of the profits Interest in DEF 
directly, and is considered to own tbfe 
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40 percent profits interest owned directly 
by his father. P. However. M is not con¬ 
sidered to own the 20 percent profits in¬ 
terest of DEP owned directly by his 
brother. A. and constructively by F. be¬ 
cause an Interest constructively owned 
by F by reason of family attribution is 
not considered as owned by him for pur- 
ixwes of making another member of his 
family the constructive owner of such 
Interest (See paragraph (c) (2) of this 
section.) Accordingly. M owns and is 
considered as owning a total of 70 per¬ 
cent of the profits interest of the DEF 
Partnership. 

(D) A*s owner shiv- Adult son. A, owns 
20 percent of the profits interest In DEF 
directly. 81nce. for purposes of determin¬ 
ing whether A effectively controls DEF 
under paragraph (b) (6) <li> of this sec¬ 
tion. A is treated as owning only the 
percentage of profits interest he owns 
directly, he does not satisfy the condition 
precedent for the attribution of the DEF 
profits interest from his father. Accord¬ 
ingly. A is treated as owning only the 
20 percent profits interest In DEF which 
he owns directly. 

(c> Operating rules —<1> In general. 
Except as provided in paragraph (c) (2) 
of this section, an Interest constructively 
owned by a person by reason of the ap¬ 
plication of paragraph <b> (1), (2). (3). 
(4). (5), or (6) of this section shall, for 
the purposes of applying such paragraph, 
be treated as actually owned by such 
person. 

(2) Members of famdy . An interest 
constructively owned by an individual by 
reason of the application of paragraph 
(b> (6) or (6) of this section shall not 
be treated as owned by such Individual 
for purposes of again applying such sub- 
paragraphs in order to make another the 
constructive owner of such interest. 

(3) Precedence of option attribution. 
For purposes of this section, if an inter¬ 
est may be considered an owned under 
paragraph (b)(1) of this section (relat¬ 
ing to option attribution) and under any 
other subparagraph of paragraph (b> of 
tills section, such interest shall be con¬ 
sidered as owned by such person under 
paragraph (b)(1) of tills section. 

(4) Examples. The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing examples: 

Example (I). A. 30 year* of age. has a 00 
percent interest In the capital and profits 
of DEF Partnership. DEF owns all the out¬ 
standing stock of corporation X and X owns 
60 shares of the 100 outstanding shares of 
corporation Y. Under paragraph (c)(1) of 
this section, the 00 shares of Y construc¬ 
tively owned by DEF by reason of para¬ 
graph (b)(4) of IhU section are treated as 
actually owned by DKF for purposes of apply¬ 
ing paragraph (b)(2) of this aecUon. There¬ 
fore. A U considered as owning 54 shares of 
the Y stock (90 percent of 60 shares). 

Example (2). Assume the same facta as In 
example (l). Assume further that B. who Is 
20 years of age and the brother of A directly 
owns 40 shares of Y stock. Although tho 
stock of Y owned by B is considered as owned 
by C (tho father of A and B) under para¬ 
graph (b) (6) (t) of this section, under para¬ 
graph (o) (2) of this section such stock may 
not be treated as owned by C for purposes 


of applying paragraph (b) (6) (11) of this sec¬ 
tion In order to make A the constructive 
owner of such stock. 

Example (3). Assume the same facts as¬ 
sumed for purposes of example (2). and fur¬ 
ther assume that C has an option to acquire 
the 40 share* of Y stock owned by hia son. 
B. The rule contained in paragraph (c) (2) of 
this section does not prevent the reattrlbu- 
tlon of such 40 share* to A because, under 
paragraph (cl(3) of this section. C is con¬ 
sidered as owning the 40 shares by reason of 
option attribution and not by reason of 
family attribution. Therefore, since A U In 
effective control of Y under paragraph (b) 
(6) (11) of this section, tho 40 shores of Y 
stock constructively owned by C aro reattrib¬ 
uted to A. A Is considered as owning a total 
of 94 shares of Y stock. 

§ 11.414(c)—5 Effective dale. 

(a) General rule. Except as provided in 
paragraph (b) or (c) of this section, the 
provisions of 99 11.414(c)—1 through 11.- 
414(c)-4 shall apply for plan years be¬ 
ginning after September 2, 1974. 

(b) Existing plans . In the case of a 
plan in existence on January 1, 1974, 
unless paragraph (c) of this section ap¬ 
plies. the provisions of (911.414(c)-! 
through 11.414(c)-4 shall apply for plan 
years beginning after December 31,1975. 
For definition of the term “existing 
plan", see 911.410(a)-2(c). 

(c) Existing plans electing new provi¬ 
sions. In the case of a plan In existence 
on January 1. 1974, for which the plan 
administrator elects pursuant to 9 11.410 
(a)-2(d), the provisions of 9§ 11.414 


(c) -l through 11.414(c)-4 shall apply to 
plan years as provided In 9 11.410(a>-2 

(d) . 

(d) Application. For purposes of the 
Employee Retirement Income Security 
Act of 1974. the provisions of 99 11.414 
<C>-1 through 11.414(c)-4 do not apply 
for any period of time before the plan 
years described in paragraph (a), (b), or 
(c> of this section, whichever is appli¬ 
cable. 

Because of the need for Immediate 
guidance with respect to determining 
whether the employees of a group of 
trades or businesses under common con¬ 
trol shall be treated as employed by u 
single employer. It is found to be imprac¬ 
tical to issue this Treasury decision with 
notice and public procedure thereon un¬ 
der subsection (b) of section 553 of title 
5 of the United States Code or subject to 
the effective date limitation of subsection 
(d) of that section. 

(ThU Treasury decision U issued under the 
authority contained in section* 414(c) (88 
8tat. 925; 26 UB.C. 414(0)) and 7905 (G8A 
Stat. 917: 26 UB.C. 7905) of the Intenml 
Revenue Code of 1954.) 

Donald C. Alexander. 

Commissioner of Internal Revenue 

Approved: October 29.1975. 

Charles M. Walxe*. 

Assistant Secretary of the Treas¬ 
ury. 

| PR DOC. 75-29667 Filed 10-31-75:11:45 om| 


Title 33—Navigation and Navigable Waters 
CHAPTER I—COAST GUARD. DEPARTMENT OF TRANSPORTATION 

| COD 74-931 

PART 183—BOATS AND ASSOCIATED EQUIPMENT 
Inboard Safe Loading Standard 

Correction 

In FR Doc. 75-21160. appearing at page 33973. in the Issue for Wednesday. August 
13.1975. the formula shown In 9 183.33(a) for maximum weight capacity for inboard 
and Inboard-outdrlve boats should read as follows: 


(maximum displacement) boat weight 4(machinery weight) 

- 5 - 6 * 5 


or 


W = 


(maximum displacement—boat weight) 
7 


Title 46—Shipping 

CHAPTER IV—FEDERAL MARITIME 
COMMISSION 


(Docket No 72-19: General Order 13] 

PART 636—FILING OF TARIFFS BY COM¬ 
MON CARRIERS BY WATER IN THE FOR¬ 
EIGN COMMERCE OF THE UNITED 
STATES AND BY CONFERENCES OF 
SUCH CARRIERS 


Enlargement of Time; Effective Date 

Upon petition of interested parties and 
good cause appearing. It is ordered that 
time for filing petition for reconsidera¬ 
tion of final rules in this proceeding (40 
FR 47770; October 10. 1975) Is hereby 


enlarged to and including December 1. 
1975. 

§ 536.16 [Amended] 

Corresponding with this enlargement 
of time, it is also determined that the ef¬ 
fective date of the rules should be cor¬ 
respondingly postponed. Accordingly, It 
ls ordered that the "December 1, 19" 5 
effective date Incorporated in the first 
sentence of 9 536.16 of Part 536. 46 CFR. 
Is amended to read "January 2. 1976. 

By the Commission. 

I seal! Fiancis C. Horney. 

Secretary 

(FR Doc75-29725 Filed 11-4-75:8:45 am| 


FEDERAL REGISTER, VOL 40. NO. 214—WEDNESDAY. NOVEMRCR 5. 1975 















RULES AND REGULATIONS 


51441 


Title 47 —Telecommunications 

CHAPTER I—FEDERAL COMMUNI 
CATIONS COMMISSION 

PART O—COMMISSION ORGANIZATION 

PART 1—PRACTICE AND PROCEDURE 

In the matter of editorial amendment 
of Parts 0 and 1 Rules and Regulations. 

1. Section 0.401(e) should be amended 
to reflect the new mailing address of the 
International Telecommunications Sec¬ 
tion of the Finance Branch. 

2 Section 1.261 should be amended to 
make it clear that corrections to the 
transcript of a hearing may be filed at 
any time during the proceeding until 10 
days after notice is given of the certifica¬ 
tion of the transcript 

3. Section 1.721 should be amended to 
provide for notation of the File Number 
on the form for formal complaints 
against common carriers. 

4 Section 1.764 should be amended to 
provide for service of certain papers on 
the Secretary of Defense and the Secre¬ 
tary of State (If communication to for¬ 
eign points is Involved) rather than on 
the Secretary of the Army and the Secre¬ 
tary of the Navy. This change was ef¬ 
fected by Public Law 93-506, November 
30. 1974,68 Stat. 1577. 

5. The amendments are editorial. In- 
ft relational and procedural in nature. 
The prior notice and effective date re¬ 
quirements of 5 U.8.C. 553 are therefore 
inapplicable. 

6. The amendments are set out In the 
attached Appendix. Authority for their 
adoption Is contained in Sections 4(1), 
5<d), and 303(r) of the Communications 
Act of 1934, as amended, 47 U.S.C. 154 
<l>. 155(d). and 303(r), and in Section 
0 231(d) of the Rules and Regulations, 
47CFR 0^31<d). 

7. Accordingly, It Is ordered, effective 
November 12, 1975, that the Rules and 
Regulations ore amended as set forth 

below. 

S*c*. 4. 6, 303. 48 8Ut.. as amended. 1008. 
1008,1082; 47 UB.C, 154. 155,303. 

Adopted: October 29. 1975. 

Released: October SO. 1975. 

[SCAX.1 R. D. Lxchtwardt, 

Executive Director. 

A. In Part 0 of Chapter I of Title 47 of 
the Code of Federal Regulations, I 0.401 
<o> Is revised to read os follows: 

s 0.101 Locution of ComniUftioit oilirrt. 

• • • » • 

(e> The Commission also maintains 
offices at Gettysburg, Pennsylvania. 

<l> The mailing address of the 
Gettysburg section of the Data Process¬ 
ing Center, and the Gettysburg Process¬ 
ing Section of the Amateur and Citizens 
Facilities Branch Is: 

Federal Communications Commission, 334 

York Street. Gettysburg, Pa. 17325. 

<2) The mailing address of the Inter¬ 
national Telecommunications Section of 
the Finance Branch is: 


Federal Communications Commission, P.O. 

Box IT-7'0. Gettysburg, Pa- 17325 

• • • • • 

B. Part I of Chapter I of Title 47 of 
the Code of Federal Regulations Is 
amended as follows: 

1. Section 1.261 Is revised to read as 
follows: 

§ 1.26! Correction* to tranacript. 

At any time during the course of the 
proceeding, or as directed by the presid¬ 
ing officer, but not later than 10 days 
after the date of notice of certification 
of the transcript. $iny party to the 
proceeding may file with the presiding 
officer a motion requesting the correc¬ 
tion of the transcript, which motion shall 
be accompanied by proof of service 
thereof upon all other parties to the 
proceeding. Within 5 days after the filing 
of such a motion, other parties may file 
a pleading in support of or in opposition 
to such motion. Thereafter, the presid¬ 
ing officer shall, by order, specify the 
corrections to be made in the transcript, 
and a copy of the order shall be served 
upon all parties and made a part of the 
record. The presiding officer, on his own 
initiative, may specify corrections to be 
made in the transcript on 5 days' notice. 

2. In f 1.721(b), the beginning portion 
of the complaint form is revised to read 
os follows: 

§ 1.721 Form. 

• • • • • 

(b) • • • 

CoMruorr 

VKTOftf THK VXOKSAL COMMVNtCATlONS COM¬ 
MISSION, WASHINGTON, D.C. 

File No. (To be inserted by the Common 
Carrier Bureau). 

Docket No. (To be Inserted by the Secre¬ 
tary of the Commission). 

3. Section 1.764(b) is revised to read 
as follows: 

§ 1.764 I)i«rotitinuanre, reduction, or 
impairment of servire. 


<b)In cases under this section requir¬ 
ing a certificate, notice is given to and a 
copy of the application is filed with the 
Secretary' of Defense, the Secretary of 
State (with respect to such applications 
involving service to foreign points), and 
the Governor of each State involved. 
Hearing is held if any of these persons 
desires to be heard or if the Commission 
determines that a hearing should be 
held. Copies of all formal applications 
under this section requesting authoriza¬ 
tions (including certificates) are filed 
with the Secretary of Defense, the Sec¬ 
retary of State (with respect to such ap¬ 
plications Involving service to foreign 
points) and the Governor of each State 
involved. Copies of all applications under 
this section requesting authorizations 
(including certificates) are filed with 
the regulatory agencies of the 8tates in¬ 
volved. 

|FR Doc.76-29702 Filed 11-4-76.8 46 ami 


[Docket No. 20438; RM 2399] 

PART 73—RADIO BROADCAST SERVICES 
Table of Assignments 

In the matter of amendment of 
1 73.202(b), Table of Assignments. FM 
Broadcast Stations (Lompoc, Califor¬ 
nia). 

1. The Commission has before it the 
Notice of Proposed Rule Making, 
adopted April 15. 1975. 40 FR 18466, in¬ 
viting comments on a proposal to assign 
Channel 265A to Lompoc, California, as 
a second FM assignment. The only com¬ 
menting party Is the petitioner, 8traw 
Broadcasting Co.' 

2. Lompoc. California (pop. 25,284 ♦* 
is located in Santa Barbara County (pop. 
264,3241. approximately 120 miles north¬ 
west of Los Angeles. It presently receives 
local service from 3 AM stations. KLOM 
(Class in. day time-only); KNEZ (Class 
in. unlimited-time): and KKOK (Class 
ni, daytime-only), licensed to peti¬ 
tioner; and from 1 FM station. KLOM- 
FM, Channel 224A. The assignment of 
Channel 265A to Lompoc will not affect 
any existing FM assignments. 

3. The peUtioner failed to file timely 
comments In response to our Notice . Peti¬ 
tioner filed a subsequent “Motion for 
Leave to File Comments”. It asserts 
therein that it was unable to complete en¬ 
gineering work before the cut-off date, 
and notes that no other comments were 
submitted in this proceeding and that the 
public interest would not be served by the 
Commission's failure to consider its com¬ 
ments. These late-filed comments include 
only a statement that peUtioner “Incor¬ 
porates by reference and relies upon its 
Petition and Supplement in support of 
the Notice of Proposed Rule Making “ 
and an attached affidavit signed by the 
President ot Straw Broadcasting Com¬ 
pany that he intends to apply for the FM 
channel if it is assigned to Lompoc and. 
if authorized, will build a station 
promptly. While we must adhere to our 
cut-off procedures in rule making pro¬ 
ceedings in order to avoid endless plead¬ 
ings and comments, deviations have been 
warranted in the overriding responsi¬ 
bility of serving the public interest. Since 
a showing of need for a second FM chan¬ 
nel assignment at Lompoc was made in 
the original petition, since the petitioner 
has expressed its continuing interest In 
the use of the channel If It is assigned, 
since no party is prejudiced thereby, wc 
believe that grant of the motion for leave 
to file late comments is warranted under 
the circumstances of this case. 

4. As stated in the Notice, significant 
preclusion will occur on Channel 265A 
covering a relatively large area to the 
north ot Lompoc, and on Channel 267 in 
a limited area to the north and south of 
Lompoc. We note that the affected cities 


* PeUtioner** comment* were filed on July 
17. 1976. after the cut-off da to of Juno 18, 
1976. 

■All population data are taken from the 
1970 US. Census. 
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oil Channel 265A. Santa Marta and San 
Luis Obispo, have adequate local aural 
sendee. In addition, none of the precluded 
communities on either channel have ex¬ 
pressed an Interest in the use of cither 
chonncL In view of this and in view of 
the shown need and interest mentioned 
In the previous paragraph, we And it in 
the public interest to assign Channel 
265A to Lompoc. 

5. Authority for the action taken 
herein is contained in Sections 4<i>, 5 
(d)(1), 303. and 307(b) of the Communi¬ 
cations Act of 1934. as amended, and 
I 0.281(b) (6) of the Commission's Rules. 

6. Accordingly, it is ordered . That ef¬ 
fective December 8. 1975. the FM Table 
of Assignments, ft 73.202(b) of the Com¬ 
mission’s Rules and Regulations is 
amended, insofar as the city listed be¬ 
low is concerned, to read as follows: 

City Channel No. 

Lompoc. Calif ___ 224A. 265A 

7. It is further ordered , That petition¬ 
er's Motion for Leave to File Comments 
is granted. 

8. It is further ordered. That this pro¬ 
ceeding is terminated. 

Becm. 4. ft. 303. 43 Stat.. m amended. 1043, 
1008, 1082; 47 O.S.C. 154. 166. 303. 

Adopted: October 22.1975. 

Released: October 24. 1975. 

Federal Communications 
Commission. 

[seal] Wallace E. Johnson, 

Chief . Broadcast Bureau. 

|Fit Doc.75-29703 Filed 11-4-75:8:45 am] 

Title 49—Transportation 

CHAPTER X—INTERSTATE COMMERCE 
COMMISSION 

[Corrected Service Order No. 1176-A] 

PART 1033—CAR SERVICE 

The Kansas City Southern Railway Com¬ 
pany Authorized To Operate Over Cer¬ 
tain Tracks of SL LouivSan Francisco 

Railway Company 

At a Session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held In Washington, D.C., on the 
30th day of October. 1975. 

Upon further consideration of Cor¬ 
rected Service Order No. 1178 (39 FR 
13264, 32138, 33300; 40 FR 8823 and 
38162) and good cause appearing there¬ 
for: 

It is ordered , That: 

$ 1033.1176 The Kansas City South¬ 
ern Railway Company authorized to op¬ 
erate over certain tracks of St. Louis- 
San Francisco Railway Company be. and 
It is hereby, vacated and set aside. 

(Secs. 1, 12. 16. and 17(2). 24 fiUt. 879, 383. 
384. as amended; 40 UBC. 1, It. 1ft. and 
17(2). Interprets or applies Seca 1 (10-17). 
18(4) and 17(2). 40 Stat. 101, as amended. 


54 Stat. 911; 49 UAO. 1(10-17), 35(4). and 
17(2).) 

It is further ordered. That this order 
shall become effective at 11:59 pm.. Oc¬ 
tober 1975; that copies of this order 
and direction shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of the rail¬ 
roads subscribing to the car service and 
car hire agreement under the terms of 
that agreement, and upon the American 
Short Line Railroad Association; and 
that notice of this order shall be given 
to the general public by depositing a copy 
In the Office of the Secretary of the Com¬ 
mission at Washington. D.C.. and by fil¬ 
ing it with the Director. Office of the 
Federal Register. 

By the Commission. Railroad Service 
Board. 

I seal ) Robert L. Oswald, 

Secretary. 

[FR Doc 75-29773 Filed 11-4-75;8:45 am] 


(No. MC C-3437 (8ub-No. 0)) 

PART 1047—EXEMPTIONS 

Philadelphia International Airport; 

Exempt Zone 

At a session of the Interstate Com¬ 
merce Commission. Division 1. Acting as 
an Appellate Division, held at its office In 
Washington. D.C., on the 24th of Octo¬ 
ber. 1975. 

Upon consideration of the record in 
the above-entitled proceeding, and of: 

(1) Joint petition of Air Freight Mo¬ 
tor Carrier Conference. Air Delivery 
Service. Air Line Freight. Inc., Central 
Penn Air Service. Inc., Fogg’s Daily Serv¬ 
ice. Harbourt Air Freight Service, Inc., 
and Moore’s Hauling, intervenors in sup¬ 
port of petitioner, filed September 3, 
1975, for reconsideration; 

(2) Petition of Scari’s Delivery Serv¬ 
ice. Inc., petitioner, filed September 3. 
1975. for reconsideration: 

<3> Reply by Air Cargo, Inc., lnter- 
venor in opposition, filed September 22. 
1975. to the petitions in (1) and (2> 
above: 

(4) Reply by Pinto Trucking Service, 
Inc., lntervenor in opposition, filed Sep¬ 
tember 26, 1975. to the petitions In (1) 
And (2) above; 

and good cause appearing therefor: 

It is ordered . That the petitions be, and 
they are hereby, denied, for the reason 
that the findings of Division 1. in its re¬ 
port and order (reported at 123 M.C.C. 
228), are in accordance with the evi¬ 
dence and the applicable law. 

It ts further ordered , That the statu¬ 
tory effective and compliance date of the 
order of July 3, 1975, In these proceed¬ 
ings, as extended and as indefinitely 


postponed pursuant to Section 17(8) of 
the Interstate Commerce Act, be. and it 
Is hereby, reinstated and fixed as Decem¬ 
ber 15. 1975. 

By the Commission. Division 1, Acting 
as an Appellate Division. 

f seal) Robert L. Oswald. 

Secretary. 

[FR Doc 75 29774 Filed 11-4-75:8:45 am] 


Title 24—Housing and Urban Development 

CHAPTER X—FEDERAL INSURANCE 
ADMINISTRATION 

(Docket No. FI -632] 

PART 1917—APPEALS FROM FLOOD ELE- 

VAT ION DETERMINATION AND JUDI- 

ClAL REVIEW 

Final Flood Elevation for the City of 
Long Branch, New Jersey 

The Federal Insurance Administrator, 
In accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234). 87 Stat. 980. which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 (f 1917.10) >. 
hereby gives notice of the final deter¬ 
minations of flood elevations for the City 
of Long Branch. New Jersey, under 
4 1917.9 of Title 24 of the Code of Federul 
Regulations. 

The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority. has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 
City must adopt flood plain manage¬ 
ment measures that are consistent with 
these criteria and reflect the base flood 
elevations determined by the Secretary In 
accordance with 24 CFR Port 1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or individ¬ 
uals to appeal this determination to or 
through the community for a period of 
ninety (90) days has been provided. Pur¬ 
suant to 4 1917.9(a). the Administrator 
has resolved the appeals presented by the 
community. Therefore, publication of 
this notice is in compliance with 
4 1917 10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone area* 
and the final elevations are available for 
review at City Hall Annex. 344 Broadway, 
Long Branch, New Jersey 07740. 

Accordingly, the Administrator has 
determined the 100-year (Le.. flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth below; 
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ttara* <»/ ftomltnc 


Location 


I* Mi) 


Width frotn eborvftt* or bank of aftrtacn (larin* down- 
•Doom) to MO-jnr flood bcoodary CJWi) 


< r Brook. 


vUutfo Oewxo. 


. 0«uj Am .. 

Booth Lake Df... 
North Lafc# Dr. 

New York and ] 
Branch KH. 
llocy Am ....» 

Lake Avr .. . 

WoodfiUe Are.a 

Van Court Are _ 

Kttnor* Are .. 

Hed Oaks Dr . 

. Placa Ct .. 

Adame b't . 

Ocean Av ^ . 

Ooeon T«r __ 

Vk>w Are .. 

lotttM Are. 

NVptone Are... 

Columbia Are. ___ 

Church 84. 

White HU ..I 

West 8t .—.... 

Jerome Are... . 

Coiiiia Dr .. 

Boacit Are..... 

NedrtiU Are . 

Lonf Branch Are^... 

NarrutanaeU. . 

Biddle Arc . 

Patton Are . 

Kina Airy HI. .. 

FVirrrior Are ... 

Atlantic Are.... 

Jaime Are . 

Boa View Art . 

Lone Branch Are . 

Kills Are .. 

PodAc Arc . 

0uh Arc .. 

Atlantic Are„ .. 

Atlantic Arc .. 

Jay St.. 

Branchpool Arc. . 

Near York and Lon* 
Branch KR. 

New Jersey Bon t liem 

u i j 


15 Fmm ITS ft sooth of Lake Tekanasece to 200 ft north 
of Lake Takan as a c a. 

15 Entire street. 

16 Entire street to New York and I<on* Branch HR. 

17 From 400 ft south of Cranberry Brook to 450 ft north 

of Cranberry Brook. 

21 From 150 ft south of Cranberry Brook to 400 ft north 
of Cranberry Brook. 

21 Between the Intersection of Hoey Are. and 125 ft 
north of Shrewsbury Are. 

21 From 175 ft south of cranberry Brook to 100 ft north 
of Cranberry Brook. 

21 From 200 ft south of Cranberry Brook to SSti ft uorth 
of Cranberry Brook. 

21 Entire Street. 

21 To 150 ft south of Cranberry Brook. 

10 To 125 ft went of Atlantic Ocean. 

10 To 90 ft west of Atlantic Ocean. 

10 From 250 ft north of corporate Unilt*. 

10 From 2u0 ft t»orth of Cbcisra Arc. to Madison Are. 
1*J From 425 ft south of Ocean Ter to NO h north of 
Ocean Ter. 

10 To 225 ft wcet of Ocean Are. 

10 To 200 ft west of Ocean Are. 

10 To 225 ft wret of Atlantic Ocean, 
if To MO ft sooth of corporate HmJts. 


9 

■J 

fl 

9 

9 

9 

0 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

9 

0 

9 

9 

9 

9 

9 

9 

y 


Entire Street. 

To 475 ft south of Columbia Are. 

To 250 fl east of Weet St. 

To 10) ft south of White Bt. 

To 600 ft west of W«* Hu 
Entire street. 

Do. 

Do. 

To Airedale Ave. 

To 200 ft south of Nadernl Ave. 

Entire sued. 

Do. 

To 700 ft cast of Patten Are. 

From Mac Arthur Are. to 225 ft northwest of Arencl 
Bird. 


From Liberty 8t. to Floreoee Are. 

From 100 fl cast of Liberty 8 U to FTormc* Are. 
From 100ft east of Liberty St. to 200 ft wed of Wltzner 
Bi- 

Frora Samson PL to 100 ft north of Cooper Are. 
Entire street. 

To 12S fl northeast of 6th Are. 

To 400 ft southeast of Purine Are. 

FNn JflO ft northeast of 6th Ave. to 225 ft swiliSMl 
of 6th Are. 

To Edwards Are. 

To too ft northeast of Hew York and Lott* Branch 
HR. 

To 50 ft north of New York and Long Branch RJL 
To 450 fl southeast of corporate limits. 


9 To W0 fl east of corporate Brails. 


Myrtle Ave. 


9 To 200 fl south of corporate Built#. 


National Flood Insurance Act of 196ft (Title 
XIII of Housing and Urban Development Act 
of 1^68), effective January 2ft, 1968 (88 Fit 
17 904, November 28, 1866), as amended; 42 
U-S.C. 4001-4128; and Secretary's delegation 
of authority to Federal Insurance Adminis¬ 
trator 84 PR 2680, February 27, 1868, M 
amended by 39 FR 2787, January 24. 1874. 

Issued: August 20. 1975. 

Richard Krimm. 

Acting Federal 
Insurance Administrator . 

TPR Doc 76-29754 Filed ll-4-75;ft:45 ami 


Title 45—Public Welfare 

CHAPTER II — SOCIAL AND REHABILITA¬ 
TION SERVICE (ASSISTANCE PRO¬ 
GRAMS), DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

PART 204—GENERAL ADMINISTRA¬ 

TION-SOCIAL AND REHABILITATION 
SERVICE GRANT PROGRAMS 

Grant Appeals 

Notice of proposed regulations relating 
to appeals on project grants awarded by 


the Social and Rehabilitation Service was 
published in the Federal Register on 
April 14, 1975 <40 FR 16672). No com¬ 
ments were received. 

The purpose of the regulations la to 
establish procedures for the Service to 
review post-award disputes prior to sub¬ 
mission to the Departmental Grant Ap¬ 
peals Board. 

The basis of the regulation is the De¬ 
partment's belief that many disputes 
may be resolved more expeditiously 
through informal procedures. This be¬ 
lief is reflected in 116.5(b)(3) of the 
Charter for the Departmental Grant Ap¬ 
peals Board, which provides that any in¬ 
formal procedures established by a con¬ 
stituent agency must be exhausted prior 
to Board review. 

No comments, suggestions or objections 
having been received, the regulations, as 
proposed, are hereby adopted with a 
minor clarifying change. 

Part 204 of Chapter n. Title 45 of the 
Code of Federal Regulations would be 
amended by adding a new 5 204.4 to read 
as follows: 


g 201.4 Grtinl appeal*. 

(a) Scope. This section applies to cer¬ 
tain determinations (as set forth in 
8 16.5(a) (1 > —<4> of this title), made af¬ 
ter the effective date of this section, with 
respect to direct, discretionary project 
grants awarded by the Social and Reha¬ 
bilitation Service, and such other grants 
or grant programs as the Administrator, 
with the approval of the Secretary, may 
designate. The statutory authority for 
current grant programs to which this 
section applies appears in the appendix 
to this section. This section is also ap¬ 
plicable to determinations with respect 
to grants which were made under au¬ 
thority which has expired or been re¬ 
pealed since the grants were made, even 
though such authority does not appear 
In the appendix. 

(b) Submission. <1) A grantee who has 
received notification, as described in 
l 16.5(b) of this title, of a determination 
described in 5 16.5(a) <l>-<4> of tills ti¬ 
tle. may request reconsideration by in¬ 
forming the Grants Appeals Officer as 
identified in the final adverse determina¬ 
tion or otherwise designated by the Ad¬ 
ministrator. Social and Rehabilitation 
Service. Washington. D.C. 20201 of the 
grantee’s intent to contest the determi¬ 
nation. and may request reconsideration. 
The grantee’s request for reconsideration 
must be postmarked no later than 30 
days after the postmark date of the writ¬ 
ten notification of such determination, 
except when: 

(1) The Grant Appeals Officer grants 
an extension of time for good cause; or 

<ii) The constituent agency fails to 
make a written notification under the 
circumstances described In the last 
sentence of I 16.5(b) of this title, in 
which case, subject to paragraph <b) <1> 
(i) of this section, the grantee’s request 
for reconsideration must be postmarked 
no later than 90 days after the post¬ 
mark date of the grantee’s request for 
permission to Incur an expenditure. 

(2) Although the request need not fol¬ 
low any prescribed form, it shall clearly 
identify the question or questions In dis¬ 
pute and contain a full statement of 
the grantee’s position with respect to 
such question or questions, and the perti¬ 
nent facts and reasons In support of 
such position. Except In the case of a 
determination described in the last 
sentence of | 16.5(b) of this title, the 
grantee shall attach to his submission a 
copy of the agency notification described 
in 6 16.5(b)(1) of this title. 

(c) Action by the Service on requests 
for reconsideration. (1) Upon receipt of 
such an application the Grant Appeals 
Officer will inform the grantee that: 

(1) His request is under review, and 

<ii) If no decision is received within 

90 days (or 45 days In the case of a de¬ 
termination described in the last sen¬ 
tence of l 16.5(b) of this title) of the 
postmark date of the grantee's request 
for reconsideration, the determination 
may be appealed to the Departmental 
Grant Appeals Board. 

(2) The Grant Appeals Officer will re¬ 
consider the determination appealed 
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from, considering any material sub¬ 
mitted by the grantee and any other 
material necessary. 

(3) If the response to the grantee Is 
adverse to the grantee's position, the re¬ 
sponse will Include notification of the 
grantee’s right to appeal to the Depart¬ 
mental Grant Appeals Board. 

Arm hd ix 

This section U issued under sections 1. 
0. 6. and 7 of Reorganisation Plan No. 1 of 
1003. 18 FJL 2063. 07 etat. C31 and is ap¬ 
plicable to programs carried out under the 
following authorities: 

(X) Section 222(a) and (b> of the Social 
Security Amendments of 1072 (Pub. L. 02- 
C03). 

(2) Section 420 of the Social 8eourity Act 
(42 UJ3.C. 202). 

(3) Section 707 of the Social Security Act 
(42 US.C. 007). 

(4) Section 1110 of the Social Security Act 
(42 UB.C. 1310). 

(5) Section 1115 or the Socisl Security 
Act (42 UJ3.C. 1310). 

This proposal Issued under the au¬ 
thority of sections i. 5. 6, and 7 of Re¬ 
organization Plan No. 1 of 1953. 16 FR 
2053. 67 Stat. 631 and the individual 
authorities cited in the Appendix. 

Effective date: The regulations tn this 
section shall be effective December 5. 
1975. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 13.760. Community Service Train¬ 
ing a rants; No. 13.700. Public Assistance 
Research.) 

Dated: September 19. 1975. 

John C. Yotmo. 

Acting Administrator , 
Social and Rehabilitation Service . 

Approved: October 30. 1975. 

David Matktws. 

Secretary. 

[PR Doc.75-20748 Filed 11-4- 70:8:40 am) 


PART 225—TRAINING AND USE OF 
SUBPROFESSIONALS AND VOLUNTEERS 

Statutory Provisions 

Part 225. Chapter II. Title 45 of the 
Code of Federal Regulations Is amended 
to implement sections (3)(a)(1) and 
(3) <b> of Public Law 93-647. the Social 
Services Amendments of 1974. which 
deleted from Title IV-A the requirement 
for training and use of subprofession- 
aU and volunteers, and repealed Title 
VI. effective October 1, 1975. 

The Department finds that there is 
good cause to dispense with Notice of 
proposed rulemaking since the amend¬ 
ments impose no new requirements and 
merely implement specific statutory pro¬ 
visions not subject to change because of 
public comment. 

Accordingly, the Introductory text of 
| 225.2 and f 225.3 are revised to read as 
set forth below: 

g 225.2 Stair plan requirement*. 

The State plan for OAA. AB. APTD, 
AABD or MA under titles L X. XIV. XVI 
or XIX of the Social Security Act or for 
CW8 under title IV (Part B) of the Act 
must: 


g 225.3 Tcilrrul financial participation. 

Under the State plan programs under 
Titles I, IV (Parts A and B). X. XIV, 
XVI, and XIX of the Act. Federal finan¬ 
cial participation In expenditures for the 
recruitment, selection, training, and em¬ 
ployment and other use of subprofes¬ 
sional staff and volunteers is available 
at the rates and under related conditions 
established for training, services, and 
other administrative costs under the re¬ 
spective titles. 


Effective date: The regulations tn this 
section shall be effective on October 1 # 
1975. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram Noet. 13.724. Public Assistance—State 
and Local Training and 13.754. Public As¬ 
sistance—Social Services.) 

Dated: September 30.1975. 

John A. Svahn. 
Acting Administrator . Social and 
Rehabilitation Service 

Approved: October 30. 1975. 

David Mathzwb, 

Secretary. 

I PR Doc.75-29747 Filed 11-4-75:8:46 am| 


CHAPTER VIII—CIVIL SERVICE 
COMMISSION 

PART 801—VOTING RIGHTS PROGRAM 
Appendix A; Mississippi 
Appendix A to Part 80i is amended 
as set out below to show, under the head¬ 
ing "Dates, Time*, and Places for Fil¬ 
ing*. one additional place for filing in 
Mississippi: 

Mississippi 

County; Place /or filing; Beginning date. 

9 9 9 9 9 

Tunica; Tunica—Department of Agricul¬ 
ture Building. Agricultural Conservation and 
Stablllratlon Service; 8outh Side. Court 
Square: November 3. 1070. 

• • • • • 

(Secs. 7 and 0 of the Votlug Rights Act of 
1005; Public Law 89-110) 

United 8tatxs Civil Serv¬ 
ice Commission, 

(seal) James C. Sprt, 

Executive Assistant 
to the Commissioners. 

| FR Doc.75-20010 Filed 11-4-70:0:43 am) 
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DEPARTMENT OF THE TREASURY 
United States Customs Service 
[ 19 CFR Part 113] 

CUSTOMS BONDS 

Notice of Proposed Amendment to the Cus¬ 
tomers Regulations Increasing the Mini¬ 
mum Amount of the Proprietor's Ware¬ 
house Bond, Customs Form 3581, from 
$5,000 to $10,000 

Notice U hereby given that under the 
authority of R.S. 251. as amended <19 
U.S.C. 66). and section 555, 623. 624. 
48 Stat. 743. amended. 759. as 
. mended (19 UB.C. 1555, 1623, 1624), it 
is proposed to amend section 113.14*a) 
of the Customs Regulations (19 CFR 
113 14(a)) to increase the minimum 
smotint of the Proprietor's Warehouse 
Bond, Customs Form 3581, from $5,000 
to $10,000. 

The Proprietor's Warehouse Bond. 
Customs Fopn 3561. secures the pay¬ 
ment to the Oovemment of the reimburs¬ 
able costa of warehouse officers. Includ¬ 
ing salary and overtime, as well ns the 
payment of the duties and taxes due on 
merchandise removed from the ware¬ 
house (or warehouses) to which the bond 
applies. Section 113.14(a) of the Cus¬ 
toms Regulations provides that the Pro¬ 
prietor's Warehouse Bond shall be given 
in the amount of $5,000 on each building 
o: area covered, but not to exceed 
$ 50,000 on all buildings or areas, unless 
the district director believes additional 
security Is necessary. In view of the sub¬ 
stantial increases In recent years in both 
the quantity and value of imported mer¬ 
chandise, a bond In the minimum 
amount of $5,000 Is no longer adequate 
to secure the payment of the reimburs¬ 
able costs or revenue due the United 
States. A minimum bond requirement 
of $10,000 would provide more adequate 
protection. 

Accordingly, it Is proposed to amend 
paragraph (a) of section 113J4 of the 
Customs Regulations (19 CFR 113.14(a)) 
by Mibstituting "$10,000" for "$5,000". 

Data, views, or arguments with respect 
to the foregoing proposal may be ad¬ 
dressed to the Commissioner of Customs. 
Attention: Regulation Division, Wash¬ 
ington, D.C. 20229. To insure considera¬ 
tion of such communications, they must 
be received not later than December 5. 
1975. 

Written material or suggestions sub¬ 
mitted will be available for public inspec¬ 
tion In accordance with i 103.8(b) of 
the Customs Regulations (19 CFR 103.8 
<*»>. at the Regulations Division. Head- 
Quarters. Untied States Customs Service, 


Washington, D C., during regular busi¬ 
ness hours. 

V£n non D. Acasjc. 
Commissioner of Customs . 

Approved: October 29.1975. 

David R. Macdonald. 

Assistant Secretary of the Treas¬ 
ury. 

(PRDoc.76-29781 Filed ll-4-75;8:45am| 


Internal Revenue Service 
[ 26 CFR Pert 1 ] 

REGULATIONS RELATING TO MINIMUM 
VESTING STANDARDS 

Notice of Proposed Rulemaking 

Notice Is hereby given that the regu¬ 
lations set forth in tentative form in 
the attached appendix are proposed to be 
prescribed by the Commissioner of In¬ 
ternal Revenue, with the approval of the 
Secretary of the Treasury or his delegate. 
Prior to the final adoption of such regu¬ 
lations, consideration will be given to any 
comments pertaining thereto which arc 
submitted in writing (preferably six 
copies) to the Commissioner of Internal 
Revenue. Attention: CC:LR:T. Wash¬ 
ington. D.C. 20224. by January 9. 197G. 
Pursuant to 26 CFR 601.601(b), desig¬ 
nations of material as confidential or 
not to be disclosed, contained In such 
comments, will not be accepted. Thus, 
persons submitting written comments 
should not Include therein material that 
they consider to be confidential or in¬ 
appropriate for disclosure to the public. 
It will be presumed by the Internal Reve¬ 
nue Sendee that every written comment 
submitted to it in response to this notice 
of proposed rule making is Intended by 
the person submitting it to be subject In 
its entirety to public inspection and 
copying in accordance with the proce- 
cedures of 26 CFR 601.702(d)(9). Any 
person submitting written comments who 
desires an opportunity to comment orally 
at a public hearing on these proposed 
regulations should submit his request, in 
writing, to the Commissioner by Janu¬ 
ary 9,1976. In such case, a public hearing 
will be held, and notice of the time, place, 
and date will be published in a subse¬ 
quent issue of the Federal Register, un¬ 
less the person or persons who have re¬ 
quested a hearing withdraw their re¬ 
quests for a hearing before notice of the 
hearing has been filed with the Office of 
the Federal Register. The proposed regu¬ 
lations are to be Issued under the au¬ 
thority contained in sections 411 and 
7805 of the Internal Revenue Code of 


1954 (88 6taL 901. 68A Slat. 917; 26 
U8.C. 411 and 7805). 

Donald C. Alexander, 
Commissioner of Internal Revenue. 

This document contains proposed 
amendments to the Income Tax Regu¬ 
lations (26 CFR Part 1) In order to con¬ 
form such regulations to reflect the 
enactment of section 411 of the Internal 
Revenue Code of 1954 by section 1012(a) 
of the Employee Retirement Income 
Security Act of 1974 ( 88 Stat 901) (here¬ 
inafter referred to as the "Act"). 

The proposed regulations contained In 
this document will also apply for pur¬ 
poses of sections 203 and 204 of such 
Act (88 Stat. 854. 858). 

Section 411 of the Code prescribes 
minimum vesting standards which are 
qualification requirements for pension, 
stock bonus, or profit-sharing plans 
(and their related trusts) described in 
section 401(a). These qualification 
requirements also apply to custodial ac¬ 
counts, annuity plans, and bond purchase 
plans described in sections 401(f). 
404(a)(2), and 405(a). respectively. 

Section 411(e) and proposed 5 1,411 
<ai-Hc) provide that section 411 docs 
not apply to governmental plans, certain 
church plans, plans not providing for 
employer contributions after September 
2. 1974, and certain plans of organiza¬ 
tions described in section 501(c) (8) or 
<9> of the Code. 

Proposed 5 1.411(a) -2 provides the ef¬ 
fective dates for the proposed regulations 
under section 411. In general, these 
rules apply to plans in existence on 
January 1,1974, for plan years beginning 
after December 31, 1975, and to other 
Plans for plan years beginning after 
September 2,1974. 

Section 411(a)(2) and proposed 
5 1.411(a)-3 sets forth a qualification re¬ 
quirement relating to the required time 
for vesting in employer-derived accrued 
benefits. A plan must provide for vesting 
which satisfies one of three standards. 

The first standard requires 100 percent 
vesting after 10 years of service. The 
second standard requires 25 percent after 
five years of service. 5 percent additional 
vesting for each of the next 5 years, and 
10 percent additional vesting for each of 
the next 5 years, so that an employee is 
100 percent vested after 15 years of serv¬ 
ice. The third standard requires each 
employee with 5 years or more of service 
to be 50 percent vested when the sum 
of his age and service equals 45. with 
10 percent additional vesting for each 
year thereafter. It is contemplated that 
a plan could satisfy one standard for one 
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class of employees and another of the 
.standards for another class of employees. 

Proposed $ 1.411(a)-4 defines the term 
“nonforfeitable" for purposes of satisfy¬ 
ing the vesting requirements. Specific In¬ 
stances In which rights are not treated 
as forfeitable are set forth. 

Proposed 51.411 (a>-$ sets forth rules 
for determining an employee’s years of 
service which must be taken into account 
in applying the vesting standards. 

Proposed 4 1.411 (a)-6 sets forth rules 
for years of service and breaks in service. 

Proposed ! l.411(a>-7 sets forth defi¬ 
nitions and special rules for purposes of 
the proposed vesting regulations. Defini¬ 
tions arc set forth for accrued benefit, 
normal retirement age. and normal re¬ 
tirement benefit. A special rule Is given 
for "cash-outs" of an employee’s accrued 
benefit. 

Proposed f 1.411 (a)-8 sets forth rules 
with respect to the change of a plan’s 
vesting schedule. Under these rules, an 
employee’s nonforfeitable percentage 
after the amendment must not be less 
than the percentage determined under 
the pre-amendment schedule. In addi¬ 
tion, certain employees are given the op¬ 
tion to have their vesting percentage de¬ 
termined under the pre-amendment 
schedule. 

Proposed 11.411 <a>-9 sets forth a spe¬ 
cial rule with respect to a plan's break 
in service rules which places certain lim¬ 
itations on plan amendments to Its break 
in service rules for the period between 
January 1, 1974. and the time section 411 
applies to the plan. 

Under section 411(b) and 4 1.411(b)-l. 
for plan years beginning after the appli¬ 
cable effective date of section 411, rules 
are provided for the determination of the 
accrued benefit to which a participant is 
entitled under a plan. 

Under a defined contribution plan, a 
participant’s accrued benefit is the bal¬ 
ance to the credit of the participant’s 
account. 

Under a defined benefit plan, a par¬ 
ticipant's accrued benefit is his accrued 
benefit determined under the plan. A de¬ 
fined benefit plan is not a qualified plan 
unless the method provided by the plan 
for determining accrued benefits satisfies 
at least one of the alternative methods, 
i.e„ the 3 percent method, the 133 V* per¬ 
cent rule, and the fractional rule (de¬ 
scribed in proposed 11.411 (b)-(l)<b)) 
for determining accrued benefits with re¬ 
spect to all active participants tinder the 
plan. 

In addition, a defined benefit plan 
(without regard to any combining of 
plans of an employer) must provide only 
one method for the computation of ac¬ 
crued benefits. 

Special rules are provided for the first 
two years of service by a participant, cer¬ 
tain insured defined benefit plans, and 
certain reductions in accrued benefits 
clue to increasing age or service. In addi¬ 
tion, a special rule Is provided with re¬ 
spect to accruals i jr service before he 
effective date of section 411. The special 
rule relating to accruals for service prior 
to the effective date of section 411 re¬ 


quires, inter alia , the accrual of the ex¬ 
cess of the accrued benefit to which a 
participant would be entitled if the plan 
satisfied one of the alternative methods 
for all plan years prior to the effective 
date of section 411, over the amount re¬ 
quired to be accrued under the special 
rule, as if the plan had been Initially 
adopted on the effective date of section 
411. 

Proposed 4 I.41i(c>-1 sets forth rules 
for allocating accrued benefits between 
employer and employee contributions. 

Proposed 11.411(d)-2 sets forth rules 
with respect to termination, partial ter¬ 
mination. and complete discontinuance 
of contributions. 

Proposed I 1.411(d)-3 sets forth spe¬ 
cial rules for prohibited discrimination 
on early termination, class year plans, 
and accrued benefit decreases. 

Certain regulations prescribed by the 
Secretary of Labor are applicable for 
purposes of section 411 and the proposed 
regulations thereunder. 

Conforming amendments to reflect the 
addition of section 411 to the Code are 
made to the regulations under sections 
404(a). 406, 407, 801 and 805. 

Proposed amendments to the regula¬ 
tions. In order to conform the Income 
Tax Regulations (26 CPR Part 1) to re¬ 
flect the addition of section 411 to the 
Internal Revenue Code, such regulations 
are amended as follows: 

Paragraph 1. The following new sec¬ 
tion is added immediately before 4 1.401- 
1 : 

§1.401—0 Scope mu! definition*. 

(a) In general Sections 1.401 through 
1.401-14 (Inclusive) reflect the provisions 
of section 401 prior to amendment by 
the Employee Retirement Income Secu¬ 
rity Act of 1974. The sections following 
4 1.401-14 and preceding 4 1.402(a) 
(hereafter referred to in this section as 
the "Post-ERISA Regulations") reflect 
the provisions of section 401 after 
amendment by such Act. 

(b) Definitions. For purposes of the 
Post-ERISA regulations— 

(1) Qualified plan. The term "qualified 
plan" means a plan which satisfies the 
requirements of section 401(a). 

(2) Qualified trust The term "quali¬ 
fied trust" means a trust which satisfies 
the requirements of section 401(a), 

Par. 2. The following new section is 
added immediately after 4 1.401(a): 

§ 1.401(a)—19 Nonforfeitability in emmr 
of certain withdrawal*. 

(a) Application of section. Section 401 
<a> (19) and this section apply to a plan 
to which section 411(a) applies. (See sec¬ 
tion 411(e) and 4 1.411 (a)-2 for applica¬ 
bility of section 411), 

(b) Prohibited forfeitures —(1) Gen¬ 
eral rule. A plan to which this section 
applies Is not a qualified plan (and a 
trust forming a part of such plan is not 
a qualified trust) if, under such plan, any 
part of a participant’s accrued benefit 
derived from employer contributions is 
forfeitable solely because a benefit de¬ 
rived from the participant’s contribu¬ 


tions under the plan is voluntarily 
withdrawn by him after he has become 
a 50 percent vested participant. 

(2) 50 percent vested participant. For 
purposes of subparagraph (1) of this 
paragraph, a participant Is a 50 percent 
vested participant when he has a non¬ 
forfeitable right (within the meaning of 
section 411 and the regulations there¬ 
under) to at least 50 percent of his ac¬ 
crued benefit derived from employer 
contributions. 

(3) Certain forfeitures. Paragraph «b» 
(1) of this section does not apply in the 
case of a forfeiture permitted by section 
411(a) (3) (D) (111) and 4 1.411(a)-4<b> 
<5> (1) (relating to forfeitures of certain 
benefits accrued before September 2. 
1974). 

Par. 3. Section 1.404(a) Is amende: 
by revising paragraphs (1>, (2), (3)(A). 
(6>. (7), and (9) (B) (11) and the histor¬ 
ical note to read as follows: 

§ 1.-104(a) Statutory provision*; drtlut 
lion for contribution* of an employer 
to an employee*’ tru*t or annuity plan 
and compensation under a deferred- 
payment plan; general rule. 

Sec. 404. Deduction for contributions of on 
employer to an employee's trust or annuity 
plan and compensation under a deferred - 
payment plan —(a) General rule. 

(1) Pension trusts—(A) In General In 
the taxable year when paid. If the oontrtbu 
tlons are paid into a pension trust, and if 
such taxable year ends within or with a 
taxable year of the trust for which the tn^t 
is exempt under section 501 (a). In an amount 
determined as follows;. 

(t) The amount necessary’ to satisfy the 
minimum funding standard provided by sec¬ 
tion 412(a) for plan years ending within or 
with such taxable year (or for any prior plan 
year). Lf such amount is greater than the 
amount determined under clause (11) or (Hit 
(whichever Is applicable with respect to the 
plan), 

(U) The amount necessary to provide with 
respect to all of the employees under thr 
trust the remaining unfunded cost of their 
past and current service credits distribute * 
as a level amount, or a level percentage of 
compensation, over the remaining futun 
service of each such employee, os determine 
under regulations prescribed by the 8ecr<* 
tary or his delegate, but if such remainm 
unfunded cost with respect to any 3 Indi 
viduals in more than 60 percent of such re¬ 
maining unfunded cost, the amount of such 
unfunded cost attributable to such indi¬ 
viduals shall be distributed over a period of 
at least 6 taxable years. 

(ill) An amount equal to the normal co-* 
of the plan, as determined under regulation 
prescribed by the Secretory or his delegat* 
plus, if past service or other supplementary 
pension or annuity credits are provided by 
the plan, an amount necessary to amort I/'- 
such credits in equal annual payments (un¬ 
til fully amortized) over 10 years, as deter¬ 
mined under regulations prescribed by the 
Secretary or his delegate. 

In determining the amount deductible In 
such year under the foregoing limitation* 
the funding method and the actuarial as¬ 
sumptions used shall be those used for sue): 
year under section 412, and the maximum 
amount deductible for such year 6hall be on 
amount equal to the full funding limitation 
for such year determined under section 412- 

(B) Special rule in case of certain amend 
men is . In the case of a plan which the Sec¬ 
retary of Labor finds to be collectively bar- 
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L'niaed which makt* an election under Ufia 
subparagraph (In such manner and at such 
time as may be provided under regulation* 
;r«*ftC!ibed by the Secretary or hla delegate), 
ti the full funding limitation determined un¬ 
der section 412(c)(7) for »uch year la aero. 
If a« a result of any plan amendment apply¬ 
ing to such plan year, the amount deter¬ 
mined under aectlon 412(c)(7)(B) exceeds 
the amount determined under taction 412 
(c)(7)(A). and If the runding method and 
the actuarial assumptions used are those 
used for such year tinder section 412. the 
maximum amount deductible In such year 
under the limitations of this paragraph shall 
be an amount equal to the lesser of— 

(i) The full funding limitation for such 
rear determined by applying section 412(c) 
(7) but Increasing the amount referred to 
to «ubparagraph (A) thereof by the decrease 
«n the present value of all unamortized na¬ 
talities resulting from such amendment, or 
(U) The normal cost under the plan 
reduced by the amount necessary to amortize 
tn equal annual Installments over 10 years 
(until fully amortized) the decrease de¬ 
scribed In clause (I). 

In the case of any election under this sub- 
P'- ernph. the amount deductible under the 
limitations of this paragraph with respect to 
any of the plan years following the plan year 
for which such election was made shall be 
determined as provided under such regula¬ 
tions as may be prescribed by the Secretary or 
hit delegate to carry out the purposes of this 
-’^paragraph. 

(Cl Certatn roltcctirefy-bargained plans. 
In the case of a plan which the Secretary 
nf l abor finds to be collectively bargained, 
established or maintained by an employer 
dotni; bunlneas In not less than 40 States and 
engaged tn the trade or business of furnish¬ 
ing or selling services described In section 
J«7|l)<*)(A)(tli). with respect to which the 
rate* have been established or approved by a 
State or political subdivision thereof, by any 
agency or Instrumentality of the United 
States, or by a public service or public utility 
commission or other similar body of any 
State or political subdivision thereof, and In 
the case of any employer which is a member 
of a controlled group with such employer, 
subparagraph IB) shall be applied by sub¬ 
stituting for the words 'plan amendment* 
the words 'plan amendment or Increase tn 
J*n*flte payable under title n of the Social 
Security Act*. For purpose* of this subpara¬ 
graph. the term 'controlled group* has the 
meaning provided by section 1643(a). deter¬ 
mined without regard to section 1643(a)(4) 
and (e)(3)(C). 

<Dj Carryover. Any amount paid In a tax¬ 
able year in excess of the amount deductible 
in such year under the foregoing limitations 
e..ail be deductible In the succeeding tax¬ 
able yean In order of time to the extent of 
ths difference between the amount paid and 
deductible tn each such such succeeding year 
and the maximum amount deductible for 
»dch year under the foregoing limitations. 

(2) Employees' annuities. In the taxable 
fear when paid, in an amount determined 
m arcordanoe with paragraph (1). If the 
contributions are paid toward the purchase 
o- retirement annuities, or retirement an- 
^uitiea and medical benefits as described In 

401(h). and such purchase Is a part 
_5.* P llvn w hlch meets the requirements of 

mV°^2? 1( *L (, >- (4> * <*>• <*>• <*>♦ <«>• 

2) \1 ,S) * (14) * (15) - * nd («> 
and. If applicable, the requirements of sec- 

<•><?>. <10) ' (,7 >* < l8 > of 
( ot her than paragraph (I)). 

vuta* U *ny. are ap- 

« r l^. thln th * curr *nt taxable year or next 
year toward* the purchase 
n rrttrement annuities. or such retlre- 
tum% annuities and medical benefits 


t^) Stock bonus and pro/ff-sAe i g trusts — 
(A) Limit* on deductible, contributions , In 
the taxable year when paid. II the contribu¬ 
tions are paid Into a stock bonus or profit- 
sharing trust, and tf such taxable yt ar ends 
within or with a taxable year of the trust 
with respect to which, the trust la exempt 
under section 601(a). tn an amount not In 
excess of 16 percent of the compensation 
otherwise paid or accrued during the taxable 
year to all employees under the stock bonus 
or profit-sharing plan. If tn any taxable year 
there is paid Into the trust, or a similar trust 
then in effect, amounts less than the amounts 
deductible under the preceding sentence, the 
excess, or If no amount Is paid, the amounts 
deductible, shall be carried forward and be 
deductible when paid In the succeeding tax¬ 
able years In order of Ume, but the amount 
no deductible under this sentence In any such 
succeeding taxable year shall not exceed 16 
percent of the compensation otherwise paid 
or accrued during such succeeding taxable 
year to the beneficiaries under the plan, but 
the amount so deductible under this sentence 
in any one succeeding taxable year together 
with the amount so deductible under the first 
sentence of this subparagraph shall not ex¬ 
ceed 25 percent of the compensation other¬ 
wise paid or accrued during such taxable year 
to the beneficiaries under the plan. In addi¬ 
tion, any amount paid into the trust tn any 
taxable year tn excess of the amount allow¬ 
able with respect to such year under the -re¬ 
ceding provisions of thL. subparagraph shall 
be deductible In the succeeding taxable years 
In order or Ume. but the amounts so de¬ 
ductible under this sentence In any one such 
succeeding taxable year together with the 
amounts allowable under the first sentence 
of this subparagraph shall not exceed 16 
percent of the compensation otherwise paid 
or accrued during such taxable year to the 
beneficiaries undrr the plan. The term "st jck 
bonus or profit-sharing trust**, aa -aed In this 
subparagraph, shall not Include any trust 
designed to provide benefits upon retire¬ 
ment and covering a period of years, tf under 
the plan the amounts to be contributed by 
the employer can be determined octu_r tally 
as provided In paragraph (1,. tf the contribu¬ 
tions are made to 2 or more stock bonus or 
profit-sharing trusts, such trusts shall be 
considered a single trust for purposes of ap¬ 
plying the limitations In this subparagraph. 

• • • • • 

( 6 ) Time tchen contributions deemed made. 
For purposes of paragraphs (1). (2). and (8) # 
a taxpayer shall be deemed to hare made 
a payment on the last day of the preceding 
taxable year If the payment Is on account 
of such taxable year and is made not later 
than the time prescribed by law for filing the 
return for such taxable year (Including ex¬ 
tensions thereof). 

(7) Limit on deductions. It amounts are 
deductible under paragraphs (1) and (3). or 
(2) and (3). or (1), (2). and (3). In connec¬ 
tion with two or more trusts, or one or more 
trusts and an annuity plan, the total amount 
deductible in a taxable y~ r under such trusts 
and plans shall not exceed the greater of 26 
percent of the compensation otherwise paid 
or accrued during the taxable year to the 
beneficiaries of the trusts or plans, or the 
amount of contributions made to or under 
the trusts or plans to the extent such con¬ 
tributions do not exceed the amount of em¬ 
ployer contributions necessary to satlsfv the 
minimum funding standard provl led by sec¬ 
tion 412 for the plan year which ends with or 
within such taxable year (or for any prior 
plan year). In addition, any amount paid Into 
such trust or under such annuity plana in 
any taxable year tn excess of the amount 
allowable with respect to inch year under the 
preceding provisions of this paragraph 

be deductible In the succeeding taxable years 


In order of Ume. but the amount so deduc¬ 
tible under this sentence tn any one such 
succeeding taxable year together with the 
amount allowable under the first sentence 
of this paragraph shall not exceed 23 percent 
of the compensation otherwise paid or ac¬ 
crued during such taxable years to ih*» bene¬ 
ficiaries under the trusts or plana. This para¬ 
graph shall not have the effect of -* Vtxlag 
the amount otherwise deductible under para¬ 
graphs (1). (2), and (3). it no employee Is a 
beneficiary under more than one trust or a 
trust and an annuity plan. 


(0) Flans benefiting self-employed Jndu 
t iduals. • • • 

(B)* • • • 

(II) Without regard to the second sentence 
Of paragraph (3): and • • • 

I Sec 404(a) as amended by sec. 24. Techni¬ 
cal Amendments Act 1058 (72 Slat. 1623); 
eec. 8, Self-Employed Individual a Tax Re¬ 
tirement Act 1062 (Pub. L 87-863. 76 Stat. 
1141); sec. 204(a), Act of Nov. 18, I960 (Pub. 
L. 88 809. 80 8tat. 1577); secs. 1013(C)(1). 
(2). and (3). 1016(a) (3). 2001(g) (2)<K) and 
(F), and 204 (b) and (c)(1). Employee Re¬ 
tirement Income Security Act 1074 (88 8tat. 
021. 922, 923. 929. 967 and 086) | 

Par. 4. Section 1.404 (a>-8 is amended 
to read aa follows: 

y 1*101(a)—8 Contribution# of employer 
under an employer** annuity plan 
which meets the requirement* of are- 
lion -101 (a) ; application of section 

404(a)(2). 

(a) If contributions are paid by an em¬ 
ployer under an annuity plan for em¬ 
ployees and the general conditions and 
limitations applicable to deductions for 
such contributions are satisfied (see 
5 1.404(a)-1), the contributions are de¬ 
ductible under section 404(a)(2) if the 
further conditions provided therein are 
satisfied. For the meaning of '‘annuity 
plan** as used here, see 4 1.404(a>-3. In 
order that contributions by the employer 
may be deducted under section 404(a) 
(2), all of the following conditions must 
be satisfied: 

(1) The contributions must be paid 
toward the purchase of retirement an¬ 
nuities (or for disability, severance. In¬ 
surance. survivorship benefits incidental 
and directly related to such annuities, or 
medical benefits described tn section 401 
(h) us defined In paragraph (a) of 
S 1.404(h)-!) under an annuity plan for 
the exclusive benefit of the employer's 
employees or their beneficiaries. 

(2) The contributions mast be paid in 
a taxable year of the employer which 
ends with or within a year of the plan 
for which it meets the applicable require¬ 
ments set forth in section 401(a) (3), 
<4>. (5). (6), (7). (8>. (11). (12). (13). 
(14). (15). (16). and (19). In the case of 
a plan which covers a self-employed in¬ 
dividual. the contributions must be paid 
In a taxable year of the employer which 
ends with or within & year of the plan for 
which lfc also meets the requirements of 
section 401(a) (9). (10). (17). and (1B> 
and of section 401(d) (other than para¬ 
graph (1)). See section 401(a) and the 
regulations thereunder for the require¬ 
ments and the applicable effective dates 
of the respective paragraphs set forth la 
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section 401(a). Any contributions of an 
employer which are paid In a taxable 
year of the employer ending with or 
within a year of the plan for which it 
meets the applicable requirements of sec¬ 
tion 401 may be carried over and de¬ 
ducted in a succeeding taxable year of 
the employer in accordance with section 
404(a) (1) <D), whether or not such suc¬ 
ceeding taxable year ends with or within 
a taxable year of the plan for which It 
meets the requirements set out in section 
401 (a) and (d>. See section 401<b) and 
the regulations thereunder for special 
rules allowing certain plan amendments 
to be given retroactive effect. 

(3> There must be a definite written 
arrangement between the employer and 
the Insurer that refunds of premiums, if 
any, shall be applied within the taxable 
year of the employer in which received or 
within the next succeeding taxable year 
toward the purchase of retirement an¬ 
nuities (or for disability, severance, in¬ 
surance. survivorship benefits incidental 
and directly related to such annuities, or 
medical benefits described in section 401 
(h) as defined in paragraph (a) of g 1.401 
<h)-l) under the plan. For the purpose 
of this condition, "refunds of premiums" 
means payments by the insurer on ac¬ 
count of credits such as dividends, ex¬ 
perience rating credits, or surrender or 
cancellation credits The arrangement 
may be in the form of contract provisions 
or written directions of the employer or 
partly in one form and partly In another. 
This condition will be considered satis¬ 
fied where— 

(i) All credits arc applied regularly, 
as they are determined, toward the pre¬ 
miums next due under the contracts be¬ 
fore any further employer contributions 
are so applied, and 

(ii) Under the arrangement. 

(A) No refund of premiums may be 
made during continuance of the plan un¬ 
less applied as aforesaid, and 

(B) If refunds of premiums may be 
made after discontinuance of the plan 
on account of surrenders or cancella¬ 
tions before all retirement annuities 
provided under the plan with respect to 
service before its discontinuance have 
been purchased, such refunds will be 
applied in the taxable year of the em¬ 
ployer in which received, or in the next 
succeeding taxable year, to purchase re¬ 
tirement annuities for employees by a 
procedure which does not contravene the 
conditions of section 401(a)(4). 

If the plan also includes medical bene¬ 
fits described in section 401 (h) as defined 
in paragraph <a> of { 1.401 (h)-l, any 
refund of premiums attributable to such 
benefits must. In accordance with these 
rules, be applied toward the purchase of 
medical benefits described In section 
401(h). 

(4) Any amounts described in subpara¬ 
graph (3) of this paragraph which are 
attributable to contributions on behalf 
of a self-employed individual must be ap¬ 
plied toward the purchase of retirement 
l>enefits. Amounts which are so applied 
ore not contributions and thus are not 
taken Into consideration in deter¬ 
mining— 


(I) The amount deductible with re¬ 
spect to contributions on his behalf, nor 

(II) In the case of an owner-employee, 
the maximum amount of contributions 
that may be made on his behalf. 

(b) Where the above conditions are 
satisfied, the amounts deductible under 
section 404(a)(2) are governed by the 
limitations provided In section 404(a) (1). 
See ll 1.404(a)-3 to 1.404(a)-7, inclusive. 

Par. 5. Section 1.406 is amended by 
revising subsections <b)(l> and (c> and 
the historical note. These amended pro¬ 
visions read as follows: 

§ 1.406 Ststulory pro* Won*; certain cm- 
plovm of foreign «iih*i«lijarir*. 

Sec 406. Certain employees of foreign *ub- 
• t diaries. • • • 

(b) Special rules for application of section 
401 (a)—(1) Nondlscrimtnatton require¬ 
ments. For purposes of applying section 401 
(A)(4) And section 410(b) (without regard 
to paragraph (1)(A) thereof) with respect 
to an Individual who is treated ah an em¬ 
ployee of a domestic corporation under sub¬ 
section (a) — 

• • • • • 

(c) Termination of status as deemed em¬ 
ployee not to be treated as separation from 
service for purposes of capital gain provi¬ 
sions and limitation of tax For purposes of 
applying subsections (a)(2) and <e) of sec¬ 
tion 402. and section 403(a)(2) with respect 
to an Individual who Is treated as an em¬ 
ployee of a domestic corporation under sub¬ 
section (a), such Individual shall not be con¬ 
sidered as separated from the service of such 
domestic corporation solely by reaaou of the 
fact that— 

• • • • • 

(Sec. 406 as added by sec. 220. Rev. Act 1064 
(78 8tat. 58); as amended by sec. 515(c)(2), 
Tax Reform Act 1069 (83 Stat- 645); secs 
1016(a) and 2005(0(12). Employee Retire¬ 
ment Income Security Act 1074 (88 Stat. 029 
and 002)) 

Par. 6. Section 1.406-1 is amended by 
revising paragraphs (b><2>, (cXl) and 
<d) to read as follows: 

g 1.406—1 Treatment nf errtain em¬ 
ployee* of foreign •ubridiarie* a* em¬ 
ployee* of the dome*tie corporation. 
• • • • • 

fb> Application of this section. * • • 

t2) Supplementary rules. Paragraph 
(b) (1) (ii) of this section does not modify 
the requirements for qualification of a 
plan described in section 401(a). 403(a), 
or 405(a) and the regulations there¬ 
under. It is not necessary that the plan 
provide benefits or contributions for all 
United States citizens who arc employees 
of such foreign subsidiaries. If the plan 
is amended to cover individuals who are 
employees by reason of paragraph <a) 
(1) of this section, the plan will not qual¬ 
ify unless it meets the coverage require¬ 
ments of section 410(b) (1) and the non¬ 
discrimination requirements of section 
401(2)(4). In addition, the administra¬ 
tive rules contained In f 1.401 (a)-3(e) 
(relating to the determination of the con¬ 
tributions or benefits provided by the 
employer under the Social Security Act) 
will also apply for purposes of determin¬ 
ing whether the plan meets the require¬ 
ments of section 401. For purposes of 
paragraph (b)(1) (111) of this section, 
contributions will not be considered as 


provided under a funded plan merely 
because the foreign subsidiary Is re¬ 
quired under the laws of the foreign 
jurisdiction to pay social Insurance taxes 
or to make similar payments with respect 
to the wages paid to the employee. 

<c) Special rules—(1) Nondiscrimina¬ 
tion requirements. For purposes of 
applying sections 401(a)(4) and 410<b* 
(1) <B) and the regulations thereunder 
(relating to nondiscrimination concern¬ 
ing benefits and contributions and 
coverage of employees) with respect to 
an employee of the foreign subside r, 
who U treated as an employee of thp 
domestic corporation under paragraph 
(a)(1) of this section— 

• • * • • 

(d> Termination of status as deemed 
employee not to be treated as separation 
from service for purposes of capital gain 
provisions and limitation of tax. For 
purposes of applying section 402(a) (2» 
and <c) and section 403(a) (2) (relating 
to capital gains treatment tor certain 
distributions which are made after an 
employee's separation from service) with 
respect to an employee of a foreign 
subsidiary who is treated as an employee 
of a domestic corporation under para¬ 
graph (a)(1) of this section, the em¬ 
ployee shall not be considered as sepa¬ 
rated from the service of the domestic 
corporation solely by reason of the oc¬ 
currence of any one or more of the 
following events; 


Par. 7. Section 1.407 is amended by re¬ 
vising subsections (b)(1) and (c) and 
the historical note. These amended pro 
visions read as follows: 

§ 1.407 Statutory provision*; certain 
employer* of «lome»tir Mibeidiari'- 
engaged In bu«ine*» out«i<le. tin 
t'nited State*, 

Sec. 407. Certain employees of domestic 
subsidiaries engaged in business outside the 
United States. • • • 

<b) Special rules for application of section 
401 (a)—(1) Nondiscrimination require 

ments. For purposes of applying section 401 
(a)(4) and section 410(b) (without regard 
to paragraph (1)(A) thereof) with respoc: 
to an individual who la treated as an em¬ 
ployee of a domestic parent corporation 
under subsection (a) — 


(c) Termination of status as deemed nn- 
player not to be treated as separation from 
scrtHoe for purposes of capital gain provision 
and limitation of tax For purpose* of apply¬ 
ing subsections (a)(2) and (e) of aecttoti 
402. and section 403(a)(2) with respect to 
an individual who t* treated as an employe 
of a domestic parent corporation under sub- 
sectlon (a), such Individual shall not be 
considered a» separated from the service or 
such domestic parent corporation solely by 
reason of the fact that— 

• • • • • 
(Section 407 u .dded by «ec 230, Rev. Act 
1004 (78 Stat. 80): <w amended by oee. *»» 
(c)(3): Tax Reform Act 1089 ( 63 Stat. 848': 
aeca 1018(a)(5) and 2005(0(15). 
Retirement Income Security Act 1974 
Stat. 929 and 992)) 

Par. 8. Section 1.407-1 la amended by 
revising paragraphs <b><2). (8)11) ar,d 
(d > to read as follows: 


FEDERAL REGISTER, VOl. 40, NO. 214—WEDNESDAY, NOVEMBER 5, »975 






PROPOSED RULES 


51119 


§ 1.107—1 Treatment of fOflain employ* 
ret of domeelie »ul>«idiarim rneae<Hl 
In butinfM outakl« lltr United Slates 
jt» employees of llir domestic parent 
corporation. 

• • • • • 

(b) Application of this section. • • • 
(2* Supplementary rules. Paragraph 
(b> (1) (i> of this paragraph does not 
modify the requirements for qualifica¬ 
tion of a plan described in section 401 
<a). 403(a), or 405(a) and the regula¬ 
tions thereunder. It Is not necessary that 
the plan provide benefits or contributions 
tor all United States citizens who are 
employees of such domestic subsidiaries. 
U the plan is amended to cover individ¬ 
uals who are employees by reason of 
paragraph (a)(1) of this section, the 
plan will not qualify unless it meets the 
coverage requirements of section 410<b» 
(1> and the nondiscrimination require¬ 
ments of section 401(a) (4). In addition, 
the administrative rules contained in 
5 1 401 (ft)-3(e) (relating to the determi¬ 
nation of the contribuUons or benefits 
provided by the employer under the 
Social Security Act) will also apply for 
purposes of determining whether the 
plan meets the requirements of section 
401. For purposes of paragraph (b)(1) 
01) of this section, contributions will 
not be considered as provided under a 
funded plan merely because the domestic 
subsidiary employer pays the tax im¬ 
posed by section 3111 (relating to tax on 
employers under the Federal Iraiurance 
Contributions Act) with respect to such 
employee or is required under the laws 
of a foreign jurisdiction to pay social 
durance taxes or to make similar pay¬ 
ments with respect to the wages paid 
to the empolyee. 


<c> Special rules —(1) Nondiscrimina¬ 
tion requirements. For purposes of 
applying sections 401(a)(4) and 410(b) 
(1MB) and the regulations thereunder 
< relating to nondiscrimination concern¬ 
ing benefits and contributions and 
coverage of employees) with respect to 
sn employee of the domestic subsidiary 
who Is treated as an employee of the 
domestic parent corporation under 
paragraph (a)(1) of this section— 

• • • • • 

(d) Termination of status as deemed 
employee not to be treated as separation 
from service for purposes of capital gain 
provisions and limitation of tax. For 
purposes of applying section 402(a) (2) 
and <e). and section 403(a) (2) (relating 
to capital gains treatment for certain 
distributions which are made after an 
employee's separation from service) with 
respect to an employee of a domestic 
subsidiary who is treated as an employee 
of s domestic parent corporation under 
paragraph (a)(1) of this section, the 
employee shall not be considered as 
separated from the service of the do¬ 
mestic parent corporation solely by rea- 
:>on of the occurrence of any one or more 
°f the following events: 

• • • • • 


Par. 9. The following new sections are 
added immediately after $ 1.409-1: 

g 1.411(a) Statutory provision*; mini¬ 
mum vesting NUuiinriin; genml rule. 

8oc. 411. Minimum vesting standards. (a) 
General rule. A trust shall not constitute a 
qualified trust under section 401(a) unless 
the plan of which such trust is a part pro¬ 
vides that an employee's right to his normal 
retirement benefit Is nonforfeitable upon the 
attainment of normal retirement age (as 
defined in subsection (a)(8)) and In addi¬ 
tion satisfies the requirements of paragraphs 

(1) and (2) of this subsection and the re¬ 
quirements of paragraph (2) of subjection 
< b). and In the case of a defined benefit plan, 
also satisfies the requirements of paragraph 
(1) of subsection (b). 

(1) Employee contributions . A plan satis¬ 
fies the require menu of this paragraph If an 
employe^ rights In his accrued benefit 
derived from his own contributions are non¬ 
forfeitable. 

(2) Employer contributions. A plan satis¬ 
fies the requlremenu or this paragraph If It 
aatlsfies the requirements of subparagraph 

(A). (B).or (O). 

(A) 10-year testing. A plan satisfies the 
requlremenu of this subparagraph If an em¬ 
ployee who has at least 10 years of service lias 
a nonforfeitable right to 100 percent of his 
accrued benefit derived from employer 
contributions. 

(B) 5- fo 15-pear rating. A plan satisfies 
the requlremenu of this subparagraph If an 
employee who has completed at least ft years 
of service has a nonforfeitable right to ^per¬ 
centage of his accrued benefit derived from 
employer contributions which percentage is 
not less than the percentage determined un¬ 
der the following table; 

Nonforfeitable 

Year a of service: percentage 


ft 


26 

0 


30 

7 


3ft 

8 


40 

9 


45 

10 


50 

11 


60 

12 


70 

13 


80 

1ft or more___ 

90 

100 


(C) Rule of 45. (1) A plan satisfies the re¬ 
quire menu of this subparagraph if an em¬ 
ploy®* who Is not separated from the service, 
who has completed at least 5 years of service, 
and with respect to whom the sum of his 
ago and years of service equals or exceeds 
4ft. has a nonforfeitable right to a percentage 
of his accrued benefit derived from employer 
contributions determined under the follow¬ 
ing table: 


If ytmn of And sum of sg» Then tb* 

service mjuiU and wrrlr* sqti*U fttmtortAluhto 
or ewwd- or ucradt- prrorat^p U— 


ft 

48 

no 

A 

47 

CO 

7 

49 

70 

» 

81 

so 

9 

82 

no 

10 

M 

100 


(II) Notwithstanding clause (1), a plan 
shall not be treaied as satisfying the require¬ 
ments of this subparagraph unless any em¬ 
ployee who has completed at least 10 years 
of service has a nonforfeitable right to not 
less than 60 percent of his accrued benefit 
derived from employer contributions and to 
not lees than an additional 10 percent for 
each additional year of service thereafter. 


($) Certain permitted forfeitures . suspen¬ 
sions. etc. For purposes of this subsection— 

(A) Forfeiture on account of death. A 
right to an accrued benefit derived from em¬ 
ployer contributions shall not be treated as 
forfeitable solely because the plan provides 
that it la not payable if the participant dies 
(except In the case of a survivor annuity 
which Is payable as provided In section 401 
(•MID). 

(B) Suspension of benefits upon reemploy• 
ment of retiree. A right to an accrued bene¬ 
fit derived from employer contributions shall 
not be treated as forfeitable solely because 
the plan provides that the payment of bene¬ 
fits is suspended for such period as the em¬ 
ployee is employed, subsequent to the com¬ 
mencement of payment of such benefits— 

(I) In the case of a plan other than a mul¬ 
ti employ or plan, by the employer who main¬ 
tains the plan under which such benefits 
were being paid; and 

(II) In the case of a mutttemployer plan. 
In the same Industry, the name trade or craft, 
and the same geographic area covered by tlio 
plan as when such benefits commenced. 

The Secretary of Labor shall proscribe such 
regulations as may be necessary to carry out 
the purposes of this subparagraph, includ¬ 
ing regulations with respect to the meaning 
of the term ''employed**. 

(C) Effect of retroactive plan amendments. 
A right to an accrued benefit derived from 
employer contributions shall not be treated 
as forfeitable solely because plan amend¬ 
ments may be given retroactive application 
as provided tn section 412(c)(8). 

(D) Withdrawal of mandatory contribu¬ 
tion. (1) A right to an accrued benefit derived 
from employer contributions shall not be 
treated as forfeitable solety because the plan 
provides that, In the case of a participant 
who does not have a nonforfeitable right to 
at leant 60 percent of his accrued benefit de¬ 
rived from employer contributions, such ac¬ 
crued benefit may be forfeited on account of 
tho withdrawal by the participant of any 
amount attributable to the benefit derived 
from mandatory contributions (as defined tn 
subsection (©) (2) (C)) made by such partici¬ 
pant. 

(II) Clause (I) shall not apply to a plan 
unless the plan provides that any accrued 
benefit forfeited under a plan provision de¬ 
scribed In such clause shall be restored upon 
repayment by the participant of the full 
amount of the withdrawal described In stich 
clause plus. In the case of a defined benefit 
plan. Interest. 8uch Interest shall be com¬ 
puted on such amount at the rate deter¬ 
mined for purposes of subsection (c) (2) (C) 
on the date of such repayment (computed 
annually from the date of such withdrawal). 
In the case of a defined contribution plan, 
the plan provision required under this clause 
may provide that such repayment must be 
made before the participant has sny one- 
year break in service commencing after the 
withdrawal. 

(III) In the case of accrued benefits de¬ 
rived from employer contributions which ac¬ 
crued before the date of the enactment of 
the Employee Retirement Income Security 
Act of 1974, a right to such accrued benefit 
derived from employer contribution* shall 
not be treated as forfeitable solely because 
tho plan provides that an amount of such 
accrued benefit may be forfeited on account 
of the withdrawal by the participant of an 
amount attributable to the benefit derived 
from mandatory contributions (as defined in 
subsection (c) (2) (C)) made by such partici¬ 
pant before the date of the enactment of the 
Act If such amount forfeited is proportional 
to such amount withdrawn. This clause shall 
not apply to any plan to which any manda¬ 
tory contribution Is made after the date of 
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the enactment of such Act. The Secretary 
or his delegate shall prescribe such regula¬ 
tions aa may be necessary to carry out the 
purposes of this clause. 

(lv) For purposes of this subparagraph, tn 
the case of any class-year plan, a withdrawal 
of employee contributions shall be treated aa 
a withdrawal of such contributions on a plan 
year by plan year basis tn succeeding order 
of time. 

(v) Por nonforfeitability where the em¬ 
ployee has a nonforfeitable right to at least 
60 percent of his accrued benefit, see section 
401(a)(10). 

(4) Service included in determination of 
nonforfeitable percentage . In computing the 
period of service under the plan for purposes 
of determining the nonforfeitable percen¬ 
tage under paragraph (0), all of an employ¬ 
ee's years of service with the employer or 
employers maintaining the plan shall be 
taken Into account, except that the follow¬ 
ing may be disregarded: 

(A) Years of service before age 22. except 
that In the case of a plan which does not 
satisfy subparagraph (A) or (B) of para¬ 
graph (2). the plan may not disregard any 
such year of service during which the em¬ 
ployee was a participant; 

(B) Years of service during a period for 
which the employee declined to contribute 
to a plan requiring employee contributions; 

(C) Yearn of service with an employer dur¬ 
ing any period for which the employer did 
not maintain the plan or a predeceea r plan 
(aa defined under regulations prescribed by 
the Secretary or his delegate); 

(D) Service not required to be taken into 
acoount under paragraph (6); 

(E) Years of service before January 1. 1071, 
unless the employee has had at least 3 years 
of service after December 31, 1070; and 

(P) Years of service before the first plan 
year to which this section applies. If such 
service would have been disregarded under 
the rules of the plan with regard to breaks 
In service aa In effect on the applicable date. 

(6) Year of terrier—<A) General rule. For 
purposes of this subsection, exerpt as pro¬ 
vided in subparagraph (C), the term “year 
of service" means a calendar year, plan year, 
or other 12-consecutlve month period desig¬ 
nated by the plan (and not prohibited un¬ 
der regulations prescribed by the Secretary 
of Labor) during which the participant has 
completed 1.000 hours of service. 

(B) Hours of service. Por purposes of this 
subsection, the term "hours of service" has 
the meaning provided by section 410(a) (3) 
<C). 

(C) Seasonal Industrie*. In the case of any 
seasonal Industry where the customary pe¬ 
riod of employment la leas than 1.000 hours 
during a calendar year, the term "year of 
service" shall be such period aa may be de¬ 
termined under regulations prescribed by 
the Secretary of Labor. 

(D) Maritime industries . For purposes of 
this subsection. In the cose of any maritime 
Industry. 126 days of service shall be treated 
as 1,000 hours of service. The Secretary of 
Labor may prescribe regulation* to carry out 
the purposes of this subparagraph. 

(6) Breaks in service—i A) Definition of I- 
gear break in service. For purposes of this 
paragraph, tba term “1-year break In serv¬ 
ice" means a calendar year, plan year, or 
other 12-consecutive-month period desig¬ 
nated by the plan (and not prohibited under 
regulations prescribed by the Secretary of 
Labor) during which the participant has not 
completed more than 800 hours of sendee. 

(B) I gear of service after l-gear break in 
service. For purposes of paragraph (4), in 
the case of any employee who has any 1-year 
break In service, years of service before such 
break shall not be required to be taken Into 


account until he has completed a year of 
service after his return. 

(C) I-year break in service under defined 
contribution plan. For purposes of paragraph 
(4). In the cose of any participant In a 
defined contribution plan, or an insured de¬ 
fined benefit plan which satisfies the require¬ 
ments of subjection (b) (1) (F), who has any 
1-year break in service, years of service after 
such break shall not be required to be taken 
into account for purposes of determining the 
nonforfeitable percentage of hla accrued 
benefit derived from employer contribution* 
which accrued before such break. 

(D) Nonicsled participants For purposes 
of paragraph (4). in the case of a participant 
who. under the plan, does not have any non¬ 
forfeitable right to an accrued benefit de¬ 
rived from employer contributions, year* of 
service before any l-year break In service 
shall not be required to be taken Into ac¬ 
count if the number of consecutive l-year 
breaks in service equals or exceeds the ag¬ 
gregate number of such years of service prior 
to such break. Such aggregate number of 
years of service before such break shall be 
deemed not to Include any years of service 
not required to be taken Into account under 
this subparagraph by reason of any prior 
break In service. 

(7) Accrued benefit —(A) In general. For 
purposes of this section, the term "accrued 
benefit" means— 

(I) In the case of a defined benefit plan, 
the employee's accrued benefit determined 
under the plan and. except as provided tn 
subsection (c)(3). expressed In the form of 
an annual benefi t commencing at norma) re¬ 
tirement age. or 

(II) In the case of a plan which Is not a 
defined benefit plan, the balance of the 
employee's acoount. 

(B) Effect o/ certain distributions . Not¬ 
withstanding paragraph (4). for purposes of 
determining the employee's accrued benefit 
under the plan, the plan may disregard serv¬ 
ice performed by the employee with respect 
to which he has received— 

(t) A distribution of the present value of 
hie entire nonforfeitable benefit If such dis¬ 
tribution was in an amount (not more than 
•1.760) permitted under regulations pre¬ 
scribed by the Secretary or his delegate, or 
(11) A distribution of the present value of 
his nonforfeitable benefit attributable to 
such service which he elected to receive. 

Clause (I) of this subparagraph shall apply 
only If such distribution was made on ter¬ 
mination of the employee's participation in 
the plan. Clause (11) of this subparagraph 
shall apply only If such distribution was made 
on termination of the employee's participa¬ 
tion in the plan or under such other cir¬ 
cumstances as may be provided under regu¬ 
lations prescribed by the Secretary cur his 
delegate. 

(C) Repayment of subparagraph IB) dis¬ 
tributions. For purposes of determining the 
employee's accrued benefit under a plan, the 
plan may not disregard service as provided 
In subparagraph (B) unless the plan provides 
an opportunity for the participant to repay 
the full amount of the distribution described 
In such subparagraph <B) with, in the case 
of a defined benefit plan. Interest at the rate 
determined for purposes of subsection (c) (2) 
(C) and provides that upon such repayment 
the employee's accrued benefit shall be re¬ 
computed by taking into acoount service so 
disregarded. This subparagraph shall apply 
only in the case of a participant who— 

(I) Received such a distribution in any 
plan year to which this section applies, which 
distribution was less than the present value 
of his accrued benefit, 

(II) Resumes employment covered under 
the plan, and 


(hi) Repays the full amount of such dK- 
tributton with. In the case of a defined bene¬ 
fit plan, interest at the rate determined for 
purposes of eubeectkm (c)(2)(C). 

In the case of a defined contribution plan, 
the plan provision required under this sub¬ 
paragraph may provide that such repayment 
must be made before the participant has any 
one-year break In service commencing after 
such withdrawal 

(8) Normal retirement age. For purposer- 
of thta section, the term "normal retirement 
age" means the earlier of— 

(A) The time a plan participant Attains 
normal retirement age under the plan, or 

(B) The later of— 

(i) The time a plan participant attalni 
age 35. or 

(11) The 10th anniversary of the time s 
plan participant commenced peitlclpati: n 
In the plan. 

(0) Normal retirement benefit . For pur¬ 
poses of this section, the term "normal re¬ 
tirement benefit" means the greater of the 
early retirement benefit under the plan, or 
the benefit under the plan commencing at 
normal retirement age The normal retire¬ 
ment benefit shall be determined without re¬ 
gard to— 

(A) Medical benefits, and 

(B) Disability benefits not In excess of the 
qualified disability benefit 

For purposes of this paragraph, A qualified 
disability benefit to a disability benefit pro¬ 
vided by a plan which does not exceed the 
benefit which would be provided for the par¬ 
ticipant If he separated from the service at 
normal retirement age. For purpose* of this 
paragraph, the early retirement benefit under 
a plan shall be determined without regard 
to any benefits commencing before benefits 
payable under title IT of the 8octal Security 
Act become payable which— 

(I) Do not exceed such social security bene¬ 
fits, and 

(II) Terminate when such social security 
benefits commence. 

(10) Changes in vesting schedule—(A) 
General rule. A plan amendment changing 
any vesting schedule under the plan ahall 
be treated os not satisfying the requirement* 
of paragraph (2) If the nonforfeitable per¬ 
centage of the accrued benefit derived from 
employer contributions (determined as of 
the later of the date such amendment to 
adopted, or the date such amendment be¬ 
come* effective) of any employee who to a 
port Id nan t In the plan la less than such 
nonforfeitable percentage computed under 
the plan without regard to such amend¬ 
ment. 

(B) Election of former schedule. A plan 
amendment changing any vesting schedule 
under the plan shall be treated as not satto- 
fying the requirements of paragraph (2) un¬ 
less each participant having not less than 
5 years of service la permitted to elect, within 
a reasonable period after the adoption of 
such amendment, to have his oonforfeitati.c 
percentage computed under the plan without 
regard to such amendment. 

(Section 411(a) added by sec. 1012(a). Em¬ 
ployee Retirement Income Security Act 19.* 
(88 Stat. 001)) 

§ 1.411 (■)—1 Minimum *»lin|! *t«nJ- 
an!*; genera! rules. 

(a) /» general. A plan Is not a 
fled plan (and a trust forming a part oi 
such plan Is not a qualified trus* 
unless— 

(1) The plan provides that an em¬ 
ployee's right to his normal retirement 
benefit (see $ 1.411 <a>-710) to nonfor¬ 
feitable (soe { 1.411<a)-4) upon ana 
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after the attainment of normal retire¬ 
ment age (see 5 1.411(a)-7(b) >, 

(2) The plan provides that an em¬ 
ployee’s rights In his accrued benefit de¬ 
rived from his own contributions (see 
11.411 <c> —1> are nonforfeitable at all 
times, and 

(3) The plan satisfies the requirements 

of— 

(A) Section 411(a)(2) and 5 1.411 
(tti-3 (relating to vesting in accrued 
benefit derived from employer contribu¬ 
tions l. and 

(B) In the case of a defined benefit 
plan, section 411(b)(1) and 5 1.411 
ib>-l <relating to accrued benefit). 

<b> Organization o/ regulations re¬ 
lating to minimum vesting standards — 

(1) General rules. This section prescribes 
general rules relating to the minimum 
vesting standards provided by section 
411. 

(2) Effective dates. Section 1.41 l(a)-2 
provides rules under section 1017 of the 
Employee Retirement Income Security 
Act of 1074 relating to effective dates 
under section 411. 

(3) Employer contributions. Section 
1 411(a)-3 provides rules under section 
411(a)(2) relating to vesting in em¬ 
ployer-derived accrued benefits. 

(4) Certain forfeitures. Section 1.411 
(a>-4 provides rules under section 411 

(a) (3> relating to certain permitted for¬ 
feitures, suspensions, etc. under qualified 
plans. 

<5> Nonforfeitable percentage. Section 
1 411(a) -5 provides rules under section 
411(a)(4) relating to service Included 
In the determination of an employee’s 
nonforfeitable percentage under section 
411(a)(2) and 5 1.411(a) -3. 

(6) Years of service: break in sendee. 
6ectton 1.411(a) -6 provides rules under 
section 411(a) (5) and (6) of the In¬ 
ternal Revenue Code of 1954 relating to 
years of service and breaks in service. 
Rules prescribed by the Secretary of 
Labor, relating to years of service and 
breaks in sendee under part 2 of sub¬ 
title B of title I of the Employee Retire¬ 
ment Income Security Act of 1974 are 
provided under 29 CFR Part 2530 (De¬ 
partment of Labor regulations relating to 
minimum standard for employee pension 
benefit plans). 

(7) Definitions and special rules . Sec¬ 
tion 1.411(a)-? provides definitions and 
special rules under section 411(a) (7), 
<8>. and (9). for purposes of section 411 
and the regulations thereunder. 

(8) Changes in vesting schedule. Sec¬ 
tion 1.411(a) -8 provides rules under sec¬ 
tion 411(a) (10) relating to changes in 
tho vesting schedule of a plan. 

f 9> Breaks in service. Section 1.411 
(a’-9 provides special rules relating to 
breaks In service. 

(10) Accrued benefits. See 5 1.411(b)- 
1 for rules under section 411(b) relating 
m 3 accrued benefit requirements under 
defined benefit plans. 

. ( Allocation of accrued benefits . See 
; 1.411(c)—l for rules under section 411 
tc> relating to allocation of accrued 
between employer and employee 
contributions. 


(12) Discrimination, etc. See 51411 
(d)-l for rules relating to the coordina¬ 
tion of section 411 with section 401(a) 

(4) (relating to discrimination) and 
other rules under section 411(d). 

(c) Application of standards to certain 
plans —(1) General rule. Except as pro¬ 
vided in subparagraph (2) of this para¬ 
graph. section 411 does not apply to— 

(1) A governmental plan (within the 
meaning of section 414(d) and the reg¬ 
ulations thereunder), 

(ii> A church plan (within the mean¬ 
ing of section 414(e) and the regulations 
thereunder) which has not made the 
election provided by section 410(d) and 
the regulations thereunder, 

(iil) A plan which has not provided 
for employer contributions at any time 
after September 2. 1974, and 

(iv) A plan established and main¬ 
tained by a society, order, or association 
described in section 501(c) (8) or (9), if 
no part of the contributions to or under 
such plan are made by employers of par¬ 
ticipants in such plan. 

(2) Vesting requirements. A plan de¬ 
scribed in subparagraph (1) of tills para¬ 
graph shall, for purposes of section 401 
(a), be treated as meeting the require¬ 
ments of section 411 if such plan meets 
the vesting requirements resulting from 
the application of section 401(a) (4) nnd 
section 401 (a) (7 > as in effect on Septem¬ 
ber 1. 1974. 

§ 1.111 («)— 2 Effective 

'n> Plan not in existence on January /. 
1974. Under section 1017(a) of the Em¬ 
ployee Retirement Income Security Act 
of 1974, in the case of a plan which was 
not in existence on January 1. 1974, sec¬ 
tion 411 and the regulations thereunder 
apply for plan years beginning after 
September 2, 1974. See paragraph (c) of 
this section for time plan is considered in 
existence. 

(b) Plans in existence on January I, 
1974. Under section 1017(b) of the Em¬ 
ployee Retirement Income Security Act 
of 1974. in the case of a plan which was 
in existence on January 1. 1974, section 
411 and the regulations thereunder apply 
for plan years beginning after Decem¬ 
ber 31, 1975. See paragraph (c> of this 
section for time plan is considered to be 
in existence. 

(c) Time of plan existence—( 1) Gen¬ 
eral rule. For purposes of this section, a 
plan is considered to be in existence on 
a particular day if— 

(i) The plan on or before that day was 
reduced to writing and adopted by the 
employer (including, in the case of a cor¬ 
porate employer, formal approval by the 
employer’s board of directors and. if re¬ 
quired, shareholders), even though no 
amounts had been contributed under the 
plan as of such day, and 

(ii> The plan was not terminated on 
or before that day. 

For example, if a plan was adopted on 
January 2, 1974, effective as of Janu¬ 
ary 1, 1974. the plan is not considered to 
have been in existence on January 1, 
1974, because it was not both adopted 
and in writing on January 1. 1974. 


(2) Collectively-bargained plan. Not¬ 
withstanding paragraph (c)(1) of this 
section, a plan described in section 418 
(a), relating to a plan maintained pur¬ 
suant to a collective-bargaining agree¬ 
ment. is considered to be in existence on 
a particular day if— 

<i> On or berore that day there is a 
legally enforceable agreement to estab¬ 
lish such a plan signed by the employer, 
and 

<ii> The employer contributions to be 
made to the plan arc set forth in the 
agreement. 

(3) Special rule. If a plan is considered 
to be In existence under subparagraph 
(1) of this paragraph, any other plan 
with which such existing plan is merged 
or consolidated shall also be considered 
to be in existence on such date. 

(d) Existing plans under collective 
bargaining agreements. For a special 
effective date rule for certain plans 
maintained pursuant to a collective bar¬ 
gaining agreement, sec section 1017(c) 
U) of the Employee Retirement Income 
Security Act of 1974 (88 otat. 932). 

(e) Certain existing plans may elect 
new provisions. The plan administrator 
may elect to have the provisions of the 
Code relating to participation, vesting, 
funding, and form of benefit apply to a 
selected plan year. See 5 1.410(a>-2(d> 
for rules relating to such an election. 

§ 1.111(a)—3 Wat tag in employ rr- 

derived benefit*. 

<a) In general —(1) Alternative re¬ 
quirements. A plan is not a qualified plan 
< and a trust forming a part of such plan 
is not a qualified trust) unless the plan 
satisfies the requirements of section 411 

(a) (2) and this section. A plan satisfies 
the requirements of this section if it sat¬ 
isfies the requirements of paragraph 

(b) , (c). or (d> of this section. 

<2) Composite arrangements. A plan 
will not be considered to satisfy the re¬ 
quirements of paragraph (b). (c), or 
(d) of this section unless It satisfies all 
requirements of a particular one of such 
paragraphs with respect to all of an 
employee’s years of service. A plan which, 
for example, satisfies the requirements 
of paragraph (b> (but not (c) or (d>) 
for an employee’s first 9 years of service 
and satisfies the requirements of para¬ 
graph (c) (but not (b>> for ail of his 
remaining years of service, does not 
satisfy the requirements of this section. 

(3) Plan amendments. A plan which 
satifles the requirements of a particular 
one of such paragraphs for each of an 
employee’s years of service and which is 
amended so that, as amended, it satis¬ 
fies the requirements of another such 
paragraph for all such years of service, 
satisfies the requirements of this section 
even though, as amended, it does not 
satLsfy the requirements of the para¬ 
graph which were satisfied prior to the 
amendment. See 11.411 (a )S for rules 
relating to employee election where the 
vesting schedule is amended. 

(b) 10-year vesting. A plan satisfies 
the requirements of section 411(a)(2) 
(A) and this paragraph if an employee 
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who has completed 10 years of service 
thus a nonforfeitable right to 100 percent 
of his accrued benefit derived from em¬ 
ployer contributions. 

(c) 5- to 15-year vesting. A plan satis¬ 
fies the requirements of section 411(a) 
<2><B) and this paragraph if an em¬ 
ployee who has completed at least 5 years 
of service has a nonforfeitable right to a 
percentage of his accrued benefit derived 
from employer contribution which per¬ 
centage is not less than the nonforeit- 
able percentage determined under the 
following table: 


Completed 


Nonforfeitable 


years of service 

6 ____ 

percentage 
. 25 


_ 30 

7 _ 

8 ___ 

__ 40 

p _ _ 

46 

10 . x _ 

_ 60 

11 ... 

_ 60 

12 __ 

. 70 

13 .. 

80 

14 _ - _ 

_ 80 

16 or more-—- 

100 


(d) Rule of 45. A plan satisfies the re¬ 
quirements of section 411(a) (2) (C) and 
this paragraph if an employee is entitled 
to the greater of the two percentages de¬ 
termined under paragraph (d) (1) or (2) 
of this section. 

(1) Age and service test An employee 
who is not separated from the service, 
who has completed at least 5 years of 
service, and with respect to whom the 
sum of his age and years of service equals 
or exceeds 45. has a nonforfeitable right 
to a percentage of his accrued benefit de¬ 
rived from employer contributions which 
is not less than the nonforfeitable per¬ 
centage corresponding to his number of 
completed years of service or to the sum 
of his age and completed years of service 
(whichever percentage is the lesser) de¬ 
termined under the following table: 


Compel*! r**n Bam at •#« and NonfarfHUlile 

of tOTloe •enrlc# jmnnU|« 



4&oc 4ft.. 

47 or 4A. 

41 or M. 

MorW.. 

Mar 5-4.. 

05 or mare .— 


m 

tt\ 

:<> 

m 

•jo 

100 


(2) Service test. An employee who has 
completed at least 10 years of service has 
a nonforfeitable right to a percentage of 
his accrued benefit derived from employ¬ 
er contributions determined under the 
following table: 


Completed years 
o f service 

it nn—~ 
13 III —. 

i6 n- 


Nonforfeitable 

percentage 

.. . 60 

.. 60 

.. 70 

. 80 

_- «o 

_ 100 


(3) Computation of age . For purposes 
of subparagraph (1) of this paragraph, 
the age of an employee Is his age on his 
last birthday. ^ ^ . 

<e) Examples. The rules provided by 
this section are illustrated by the follow¬ 
ing examples: 


Example (1). Plan B provides that each 
employee's rights to hU employer-derived 
accrued benefit are nonforfeitable as follows: 


Completed years Nonforfeitable 

of service percentage 

2 or leas—- 0 

4 36 

I? ?o 

12 . 75 

13 ..—.. 80 

14 . 85 

15 ... 100 


Plan B does not satisfy the requirements 
of paragraph (e) of this section (relating 
to 6-15-year vesting) because the nonfor¬ 
feitable percentage provided by the plan 
after completion of 14 years of sendee (85 
percent) Is less than the percentage required 
by paragraph (c) of this section at that time 
(00 percent). The fact that the nonforfeitable 
percentage provided by the plan for years 
prior to the 13th year of service la greater 
than the percentage required under para¬ 
graph (e) of this section is immaterial. The 
plan falls to satisfy the requirements of para¬ 
graph (e) of this section even if It Is demon¬ 
strated that the value of the vesting provided 
by the plan to the employee is at least equal 
to the value of the vesting rate required by 
that paragraph 

Example (2). Plan C provides for plan 
participation after the completion of 1 year 
of service. The plan provides that each em¬ 
ployee's rights to his employer-derived 
accrued benefit are 100 percent nonforfeit¬ 
able after 10 years of plan participation 
rather than service. The plan does not sat¬ 
isfy the requirements of paragraph (b) of 
this section because, under the plan, an em¬ 
ployee obtains a 100 percent nonforfeitable 
right to his employer-derived accrued benefit 
only after completion of more than 10 years 
of service. 

Example (3). Plan D provides that each 
employee's rights to his employer-derived 
accrued benefit are nonforfeitable In accord¬ 
ance with the following schedule: 

Completed years Nonforfeitable 

of service percentage 

0-0..—. ^ 

I? m 

12 ..-. 70 

13 ..-.- 80 

The plan does not satisfy the requirements 
of paragraph (b) of this section after the 
0th year of service. It does not satisfy the re¬ 
quirements of paragraph (c) of this section 
lor years prior to the 10th year of service. It 
does not satisfy the requirements of para¬ 
graph (d)(1) of this section for any year of 
service prior to the 10th year. The plan does 
not satisfy the requirements of this section 
because it does not satisfy the require menu 
of a particular one of the three paragraphs 
for each of an employee's years of service. 

Example (4). Plan O provides that each 
employee’s rights to his employer-derived ac¬ 
crued benefit are 100 percent nonforfeitable 
upon completion of 5 years of eervlce. The 
plan ifaUefies the requirements of paragraphs 
(b). (c). and (d) of this section and. because 
It satisfies the requirements of at least one 
of such paragraphs for all of an employee's 
years of eervlce. It satisfies the requlremenU 
of this section. 


§1.41 1(a)—4 Forfeitures, luqicmion-. 
etc. 

(a) Nonforfeitability. Certain rights 
in an accrued benefit must be nonfor¬ 
feitable to satisfy the requirements of 
section 411(a). This section defines the 
term “nonforfeitable” for purposes of 
these requirements. For purposes of sec¬ 
tion 411 and the regulations thereunder, 
a right to an accrued benefit Is consid¬ 
ered to be nonforfeitable nt a particular 
time if, at that time and thereafter it 
is an unconditional right. Except as pro¬ 
vided by paragraph <b> of this section 
a right which, at a particular time, is 
conditioned upon a subsequent event, 
subsequent performance, or subsequent 
forbearance, is a forfeitable right at that 
time. Certain adjustments to plan bene¬ 
fits such as adjustments in excess of rea¬ 
sonable actuarial reductions, can result 
in rights being forfeitable Rights which 
are conditioned upon a sufficiency of plan 
assets in the event of a termination or 
partial termination are not considered 
to be forfeitable. To the extent that 
rights are not required to be nonforfeit¬ 
able to satisfy the minimum vesting 
standards, or the nondiscrimination re¬ 
quirements of section 401(a)(4). they 
may be forfeited without regard to the 
limitations on forfeitabUity required by 
this section. 

(b) Special rules. For purposes of 
paragraph (a) of this section, a right is 
not treated as fortcltable— 

<I) Death. In the case of a partici¬ 
pant’s right to his employer-derived ac¬ 
crued benefit, merely because such ac¬ 
crued benefit is forfeitable by the par¬ 
ticipant to the extent it has not been 
paid or distributed to him prior to his 
death. This subparagraph shall not apply 
to a benefit which must be paid to a sur¬ 
vivor In order to satisfy the require¬ 
ments of section 401(a) (11). 

(2) Suspension of benefits upon re&r- 
ployment of retiree. In the cose of cer¬ 
tain suspensions of benefits under sec¬ 
tion 411(a)(3)(B), see regulations pre¬ 
scribed by the Secretary of Labor under 
29 CFR Part 2530 (Department of labor 
regulations relating to minimum stand¬ 
ards for employee pension benefit plans). 

(3) Retroactive plan amendment. In 
the case of a participant's right to his 
employer-derived accrued benefit, mere¬ 
ly because such benefit is subject to re¬ 
duction to the extent provided by a plan 
amendment described in section 412*0 
(8) and the regulations thereunder 
which amendment is given retroactive ef¬ 
fect in accordance with such section. 

(4) Withdrawal of mandatory contri¬ 
bution. 

(I) General rule. In the case of a par¬ 
ticipant’s right to his employer-derived 

accrued benefit, merely because aU or a 
portion of such benefit may be forfeited 
on account of the withdrawal by the par¬ 
ticipant of any amount attributable to 
his accrued benefit derived from his man¬ 
datory contributions (within the ®can- 
ing of section 411 (cX2(C) and I 1 - 411 

(c)-l) before he has become a 50 per¬ 
cent vested participant (within 
meaning of 11.401(a)-19 (b)(2)). 
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»tt> Restoration of benefit. Subdivision 
(D of this subparagraph shall not apply 
unless, at the time the amount described 
In such subdivision ts withdrawn by the 
participant, the plan provides the em¬ 
ployee with a right to restoration of his 
employer-derived accrued benefit to the 
extent forfeited In accordance with such 
subdivision upon repayment to the plan 
of the amount withdrawn by him plus, 
in the case of a defined benefit plan. In¬ 
terest on such amount. Such Interest 
shall be computed at the rate determined 
for purposes of section 411(c) (2) (C) on 
the date of such repayment (com¬ 
pounded annually from the date of such 
withdrawal). In the case of a defined 
contribution plan, the plan shall not be 
considered to fail to satisfy the require¬ 
ments of this subdivision merely because 
under the plan the restoration of em¬ 
ployer-derived accrued benefits described 
in this subdivision is not provided unless 
the repayment described in this sub¬ 
division is made before the close of the 
vesting computation period within 
which the participant has a one-year 
break in service within the meaning of 
i l.4ll(a)-6. A defined contribution plan 
or u defined benefit plan may require 
that such repayment be made within 2 
years of the employee's resumption of 
employment covered by the plan. 

(ill) Computation of benefit. In the 
case of a defined contribution plan, the 
employer-derived accrued benefit re¬ 
quired to be restored by this subpara- 
graph .vhall not be less than the amount 
In the account balance of the employee 
which was forfeited, unadjusted by any 
subsequent gains or losses. 

Uv) Delayed forfeiture. A defined con¬ 
tribution plan may in lieu of the forfeit¬ 
ure and restoration described in this sub¬ 
paragraph provide that the forfeiture 
does not occur until the expiration of the 
time for repayment described in subdivi¬ 
sion (fi) of this subparagraph provided 
that the conditions o t this subparagraph 
are satisfied. 

<5> Certain benefits —(1) General rule. 
In the case of a participant's right to the 
portion of the employer-derived benefit 
which accrued prior to September 2. 
1974. merely because such portion may 
be forfeited on account of the with¬ 
drawal by the participant of an amount 
attributable to his benefit derived from 
mandatory contributions < within the 
meaning of section 411(c)(2)(C) and 
11 411(c)—1 (c)(4)) made by the par- 
firipant before September 2. 1971, If the 
amount so subject to forfeiture Is no 
more than proportional to such amounts 
withdrawn. This subparagraph shall not 
apply to any plan to which any manda- 
wry contribution (within the meaning 
of section 411(c)(2)(C) and 11.41 He)-1 
c > i* made after September 2, 1974. 

Refined contribution plan . In the 
owe of a defined contribution plan, the 
Portion of a participant's benefit which 
accrued prior to September 2. 1974, shall 
oe determined on the basis of a separate 
accounting between benefits accruing be- 
***** 8Uch date. Oains, losses. 

thdruwato, forfeitures, and other cred¬ 


its or charges must be separately allo¬ 
cated to such benefits. Any allocation 
made on a reasonable and consistent 
basis prior to fdate of publication) shall 
satisfy the requirements of this subdivi¬ 
sion. 

<111 > Defined benefit plan . In the case 
of a defined benefit plan, the portion of a 
participant's benefit which accrued 
prior to September 2. 1974. shall be de¬ 
termined in a manner consistent with 
the determination of an accrued benefit 
under section 411(b) (1)<D), see ? 1.411 
(b)-I (C). Any method of determining 
such accrued benefit which the Commis¬ 
sioner finds to be reasonable shall satisfy 
the requirements of this subdivision. 

(6) Class-pear plans, etc. For purposes 
of subparagraphs <4) and (5) of this 
paragraph. In the case of a class-year 
plan (within the meaning of section 411 
(d)(4) and i 1.411(d)-3. a withdrawal 
of employee contributions shall be 
treated as a withdrawal of such contri¬ 
butions on a plan year by plan year basis 
in succeeding order of time. For addi¬ 
tional requirements relating to nonfor¬ 
feitability of benefits in the event of a 
withdrawal by the employee, see section 
401(a) (19) and f 1.401 (a)-19. 

(c) Examples. The rules of this sec¬ 
tion are illustrated by the following 
examples: 

Example (t). Corporation A'a plan provide* 
that an employee la fully reeled In hla em¬ 
ployer-derived accrued benefit after com¬ 
pletion of 5 year* of service. The plan also 
provides that. If an employee works for a 
competitor be forfeits hla rights In tho plan. 
Such provision could result In the forfeiture 
of an employee's rights which are required 
to be nonforf el table under section 411 and 
therefore the plan would not satisfy the re¬ 
quirements of section 411. If the plan limited 
the forfeiture to employees who completed 
lees than 10 yearn of service, the plan 
would not fall to satisfy the requirements of 
section 411 because the forfeitures under 
this provision are limited to rights which are 
In excess of the minimum required to be 
nonforfeitable under section 411(a)|2) (A). 

Example (2). Plan B provides that If an 
employee does not apply for benefits within 9 
years after the attainment of normal re¬ 
tirement age. the employee loses his plan 
benefits. Such a plan provision could result 
In forfeiture of an employee's rights which 
are required to be nonforfeitable under sec¬ 
tion 411 and. therefore, the plan would not 
satisfy the requirements of section 411. 

§ 1.411(a)—5 Service included in drtcr¬ 
iminal ion of nonforf eatable percent¬ 
age. 

<a> In general. Under section 411(a) 
(4). for purposes of determining the non¬ 
forfeitable percentage of an employee's 
right to his employer-derived accrued 
benefit under section 411(a)(2) and 
i 1.411 (a>-3, all of an employee's years 
of service with an employer or employers 
maintaining the plan shall be taken into 
account except that years of service de¬ 
scribed in paragraph <b) of this section 
may be disregarded. 

(b) Certain service. For purposes of 
paragraph (a) of this section, the follow¬ 
ing years of service may be disregarded: 

(1) Service before age 22. (i) In the 
case of a plan which satisfies the require¬ 


ments of section 411(a)(2) (A) or (B) 
(relating to 10-year vesting and 5-15- 
yeor vesting, respectively), a year of 
service completed by an employee before 
he attains age 22. 

(li> In the case of a plan whtch does 
not satisfy the requirements of section 
411(a)(2) (A) or (B), a year of service 
completed by an employee before he at¬ 
tains age 22 If the employee is not a 
participant (for purposes of section 410) 
in the plan at any time during such year. 

(ill) For purposes of this subparagraph, 
service during a vesting computation 
period described in section 411(a) (5) (A) 
within which the employee attains age 22 
mar not be disregarded. 

(2) Contributory plans . A year of serv¬ 
ice completed by an employee under 
a plan which requires mandatory con¬ 
tributions (within the meaning of sec¬ 
tion 411(c)(2)(C) and 11.411(c)-1 
(c) (4)) to be made bv the employee for 
such year, If the employee does not par¬ 
ticipate for such year solely because of 
his failure to make mandatory contri¬ 
butions to the plan. 

(3) Plan not maintained —(I) In gen¬ 
eral. An employee's years of service with 
an employer during any period for which 
the employer did not maintain the plan 
or a predecessor plan may be disre¬ 
garded for purposes of section 411 (a) (2). 
Paragraph (b) (3) of this section pro- 
rides rules regarding the period prior 
to the adoption of a plan. Paragraph 
(b) (3) (ill) of this section provides rules 
regarding the period after the termina¬ 
tion of a plan. Paragraph (b) (3) (lv> of 
this section provides rules regarding em¬ 
ployers who have certain relationships 
with other employers maintaining the 
plan. 

(ii) Period prior to adoption. The pe¬ 
riod for which a plan is not maintained 
by an employer includes the period be¬ 
fore the plan was established. For pur¬ 
poses of this subdlvlsioa a plan Is estab¬ 
lished on the first day of the plan year 
In which the plan is adopted even though 
the plan is adopted after such first day 
(or the first day of the plan year for 
which the plan is first effective taking 
Into account any retroactive effective 
date allowed by section 40Kb)). Except 
a* provided hi paragraph 0» (3) dv) of 
this section If an employer adopts a plan 
w htch has previously been established by 
another employer or group of employers, 
the plan Is not maintained by the adont- 
ing employer prior to the first day of the 
plan year in which the plan is adopted 
by the adopting employer. In the case of 
a transfer of assets or liabilities (includ¬ 
ing a merger or consolidation) Involving 
two plans maintained by a single em¬ 
ployer. the successor (or transferee) plan 
is treated as If It was established at tho 
same time os the date of the establish¬ 
ment of the earliest component plan. In 
the case of a plan merger, consolidation, 
or transfer of plan assets or liabilities in¬ 
volving plans of tw*o or more employers, 
the successor plan is treated as If it were 
established on each of the separate dates 
on which such component plan was es¬ 
tablished for the employees of each cm- 
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ployer. Thus, for example. If employer 
A establishes a plan January 1.1970, and 
employer B establishes a plan January 1, 
1980. and the plans were subsequently 
merged, then the merged plan would be 
treated as if it were In existence on Janu¬ 
ary 1.1970. with respect to A's employees 
and as if it were in existence on Janu¬ 
ary 1.1980. with respect to B’s employees. 

(Ill) Period after termination or with - 
drawal. The period for which a plan is 
not maintained by an employer includes 
the period after the plan is terminated. 
For purposes of this section, a plan 
la terminated at the date there is a 
termination of the plan within the 
meaning of section 411(d)(3)(A) and 
the regulations thereunder. Notwith¬ 
standing the preceding sentence. If con¬ 
tributions to or under a plan are made 
after termination, the plan is treated as 
being maintained until such contribu¬ 
tions cease. In the case of a plan main¬ 
tained by more than one employer, the 
period for which the plan is not main¬ 
tained by the withdrawing employer in¬ 
cludes the period after the withdrawn 
from the plan. 

<iv> Certain employers . For purposes 
of this subparagraph— 

(A) Predecessor employers . Service 
with a predecessor employer who main¬ 
tained the plan of the current employer 
is treated as service with such current 
employer (see section 414(a) (1) and the 
regulations thereunder). and certain 
service with a predecessor employer who 
did not maintain the plan of the current 
employer is treated as service with the 
current employer (see section 414(a) (2) 
and the regulations thereunder). 

(B) Related employers. Service with 
an employer is treated os service for cer¬ 
tain related employers. These related em¬ 
ployers include members of a controlled 
group of corporations (within the mean¬ 
ing of section 1563(a). determined with¬ 
out regard to subsections (a)(4) and 
<e> (3) (C) thereof) and trades or busi¬ 
nesses (whether or not incorporated) 
which are under common control (see 
section 414 <b) and (c)). 

(C) Plan maintained by more than one 
employer . Service with an employer who 
maintains a plan is treated as service for 
each other employer who maintains that 
plan (se e sec tion 413 (b)(4) and (c)(3) 
and 29 CFR Part 2530, Department of 
Labor regulations relating to minimum 
standards for employee pension benefit 
plans). 

(v) Predecessor plan —(A) General 
rule. In the case of an employe who was 
covered by a predecessor plan, the time 
the successor of such plan is maintained 
for such employee includes the time the 
predecessor plan was maintained if, os 
of the later of the time the predecessor 
plan is terminated or the successor plan 
is established, the employee’s years of 
service under the predecessor plan are 
not equalled or exceeded by the aggre¬ 
gate number of consecutive 1-ycar breaks 
in service occurring after such years of 
service. Years of service and breaks In 
in service, without regard to whether the 
employee has nonforfeitable rights under 


the predecessor plan, are determined 
under section 411(a) (5) and (6) ex¬ 
cept that years between the termination 
date of the predecessor plan and the 
date of establishment of the succcessor 
plan do not count as years of service. 

(B) Definition of predecessor plan. For 
purposes of this section, if— 

(1) An employer establishes a retire¬ 
ment plan (within the meaning of sec¬ 
tion 7476(d)) qualified under subchapter 
D of chapter 1 of the Code within the 
5-year period Immediately preceding or 
following the date another such plan 
terminates, and 

(2) The other plan is terminated dur¬ 
ing a plan year to which tills section 
applies, the terminated plan is a prede¬ 
cessor plan with respect to such other 
plan. 

<C> Example. The rules provided by 
this subparagraph are illustrated by the 
following example: 

Example. (1) Employer XV qualified plan 
A terminated on January 1, 1977. Employer 
X established qualified plan B on January 1. 
1981. Under paragraph (b)(S)(v)(B) of this 
section, plan A U a predecessor plan with 
respect to plan B because plan B is estab¬ 
lished within the 5-year period immediately 
following the date plan A terminated. 

(2) Employee C was not covered by the 
A plan. Under the genera) rule In subdivi¬ 
sion (v) (A) of this subparagraph, plan B 
U not maintained until January 1. 1981, with 
resect to Employee C. 

(3) Employee D was covered by the A plan. 
On December 31. 1976, D bad 4 years of 
service. D had 4 consecutive 1-year breaks 
in service because during the years between 
the termination of plan A and the establish¬ 
ment of plan B, he did not have more than 
500 hours of servloc In any applicable com¬ 
putation period. Because D's consecutive 1- 
yoar breaks (4) equal his years of service 
prior to his breaks (4), plan B Is not main¬ 
tained until January 1. 1981. with respect to 
employee D. 

(4) Employee E was covered by the A plan. 
On December 31. 1976, E had 6 years of 
service. E had a 1-year break in service in 
1976. E also had 4 consecutive 1-year breaks 
in service for the period between plan A's 
termination and plan B’s establishment. Be¬ 
cause EV years of service (6) are not less 
than his consecutive 1-year breaks (6). plan 
B Is maintained for E as of the establish¬ 
ment date of plan A. 

(4) Break in service. A year of service 
which is not required to be taken into 
account by reason of a break in service 
(within the meaning of section 411(a) 
(6) and § 1.411<a)-6>). 

(5) Service before January l, 1971. A 
year of service completed by an employee 
prior to January 1. 1971, unless the em¬ 
ployee completes at least 3 years of serv¬ 
ice at any time after December 31, 1970. 
For purposes of determining if an em¬ 
ployee completes 3 years of service, 
whether or not consecutive, the excep¬ 
tions of section 411(a) (4) are not appli¬ 
cable. For the meaning of the term "year 
of service”, see regulations prescribed by 
the Secretary of Labor under 29 CFR 
Part 2530, relating to minimum stand¬ 
ards for employee pension benefit plans. 

(6> Service before effective date. A year 
of service completed before the first plan 
year for which this section applies to the 


plan, if such service w T ould have been dis¬ 
regarded under the plan rules relating to 
breaks in service (whether or not such 
rules are so designated in the plan) as 
such rules were in effect from time to 
time under the plan. In general. rule* 
which relate to required minimum hours 
or other length of service will be consid¬ 
ered break in service rules. See 11.411 
(a)-9 for requirements relating to cer¬ 
tain amendments to the break in sendee 
rules of a plan. 

(c) Special continuity rule for certain 
plans. For special rules for computing 
years of service In the case of a plan 
maintained by more than one employer, 
see I 210 of 29 CFR Part 2530 (Depart 
ment of Labor regulations relating to 
minimum standards for employee pen¬ 
sion benefit plans). 

§ 1.411(a)—6 Year of «ervicc; hour of 
•ervicc; break* in wrviee. 

(a) Year of service. Under section 411 

(a) (5)(A), for purposes of the regula¬ 
tions thereunder, the term ‘’year of serv¬ 
ice'* is defined In regulations prescribe 
by the Secretary of Labor under section 
203(b)(2)(A) of the Employee Retire¬ 
ment Income Security Act of 1974. For 
special rules applicable to seasonal in¬ 
dustries and maritime industries, see 
regulations prescribed by the Secretin ;, 
of Labor under subparagraphs <C) and 

(D) of section 203(b) (2) of the Employee 
Retirement Income Security Act of 1974 

(b) Hours of service. Under section 
411(a) (5 ><B), for purposes of the regu¬ 
lations thereunder, the term "hours of 
service’* has the meaning provided by 
section 410(a)(3)(C). See regulation 
prescri bed b y the Secretary of Labor un¬ 
der 29 CFR Part 2530, relating to mini¬ 
mum standards for employee pension 
benefit plans. 

<c) Breaks in service. Under section 
411(a)(6), for purposes of 1 1.411(a>-5 

(b) (4) and of this paragraph — 

(1) In general —(1) Year of service 
after I-year break in service. In the ca*e 
of any employee who has incurred a 1- 
ycar break In service, years of service 
completed before such break are not re¬ 
quired to be taken into account until the 
employee has completed one year of serv¬ 
ice after his return to service. 

<il) Defined contribution plan — (A 1 
General rule. In the case of a participant 
in a defined contribution plan or In an 
insured defined benefit plAn (which plan 
satisfies the requirements of section 411 
(b) (1) (F) and 4 i.411(b)-l) who has in¬ 
curred a 1-year break in service, years ot 
service completed after such break are 
not required to be taken into account for 
purposes of determining the nonforfeit¬ 
able percentage of the participant’s right 
to employer-derived benefits which ac¬ 
crued before such break. This subdivision 
does not permit years of service com¬ 
pleted before a 1-year break in service to 
be disregarded in determining the non¬ 
forfeitable percentage of a participant’s 
right to employer-derived benefits which 
accrue after such break. 

(B> Special rule. If a defined contri¬ 
bution plan makes a distribution to * 
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participant at a time when the partici¬ 
pant Is less than 100 percent vested in 
Ub employer contributions and there is 
no break in service prior to the relevant 
ime. the plan must provide that— 

<J) A separate account is established 
for the participant's interest in the plan 
of the time of the distribution, and 
<2> That at any relevant time the par¬ 
ticipant's vested portion of the separate 
account is not less than an amount <‘*X") 
determined by the formula: X-P(AB 
t <BxD) ) — (RxD). For purposes of ap¬ 
plying the formula: P is the vested per¬ 
centage at the relevant time: AB Is the 
account balauoc at tho relevant time: 
D b the amount of the distribution; and 
R is the ratio of the account balance at 
the relevant time to the account balance 
alter distribution. 

<C) Example. The rule of paragraph 
<c> (1) <U> (B> of this section Is Illus¬ 
trated by the following example: 

Euxmpl*. A receives a distribution of $050 
from the X defined contribution plan when 
Ui* account balance equals $1,000 and he la 
25 percent vested. He does not incur a break 
In fv-.rvlce. Six years later, when A la 60 per¬ 
cent Nested, ho incurs a break in aerviev. At 
this time hla separate account balance equals 
•1.500. 


A'i* separate account must equal 60 percent 
1*1500 f-(2 x $2501)-(fix $250). or 60 per¬ 
cent d$1,500 f $500) —$500. or $1,200-5500 

equals $700. 

(ill) Nonvested participants. In the 
c &st of an employee who Is a nonvested 
participant In employer-derived benefits 
at the time he Incurs a 1-year break 
ir. service, years of service completed by 
such participant before such break are 
not required to be taken into account for 
purposes of determining the nonforfeit¬ 
able percentage of his right to employer- 
derived benefits If at such time the num¬ 
ber of consecutive i-ycar breaks In serv- 
icc Included In his most recent break in 
service equals or exceeds the aggregate 
number of his years of service, whether 
or not consecutive, completed before 
such break. In computing the aggregate 
number of years of service prior to such 
break, years of service which could have 
been disregarded under this subdivision 
by reason of any prior break in service 
may be disregarded. 

<2) One-year break in service defined. 
The term "1-year break In service" means 
tt calendar year, plan year, or other 12- 
consecutive month period designated by 
* Plan (and not prohibited tinder regu¬ 
lations prescribed by the Secretary of 
Labor* during which the participant has 
hot completed more than 500 hours of 
service. See regulations prescribed by 
me Secretary of Labor under 2d CFR 
Part 2530. relating to minimum stand¬ 
ards for employee pension benefit plans. 

f d> Examples. The rules provides by 
this section are illustrated by the fol¬ 
lowing examples: 

_ 5 x f m P* e <*)♦ 0) X Corporation maintain* 
ttrnnaa contribution plan to which section 
i. applies. The plan uses the calendar year 
- the vesting computation period. In 1980. 
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Employee A who waa hired at age 85. sepa¬ 
rates from the service of X Corporation after 
completing 4 years of service. At the time 
of hla separation. Employee A had a non¬ 
forfeitable right to 25 percent of hla em¬ 
ployer-derived accrued benefit which was not 
distributed. In 1985, after Incurring 6 con¬ 
secutive one-year breaks tn service. Employee 
A la re-employed by X Corporation and be¬ 
comes an active participant In the plan. The 
plan provides that, for 1985 and all sub¬ 
sequent years. Employee A s previous years 
of service will not be taken Into account for 
purposes of computing the nonforfeitable 
percentage of his employer-derived accrued 
benefit, solely because of hla break in service. 

(11) The plan falls to satisfy section 411. 
Section 411(a) (8) (B) would permit the plan 
to disregard Employee A’s prior sendee for 
purposes of computing his nonforfeitable 
percentage In 1985 only, but such service 
muat be taken Into account In subsequent 
years unless there is another break In serv¬ 
ice. Under section 411(a)(6)(C). the plan la 
not required to take Employee A‘a post-break 
service Into account for purposes of com¬ 
puting hla nonforfeitable right to hla pre¬ 
break employer derived accrued benefits. This 
provision, however, would not 'permit the 
plan to disregard pre-break service In deter¬ 
mining hla nonforfeitable right to his bene¬ 
fit accrued after the break. The exception 
provided by section 411(a)(6)(D) does not 
apply in the case of a participant who has 
any nonforfeitable right to hla accrued bene¬ 
fit derived from employer contributions. 

Example (2). (I) X Corporation maintains 
a qualified plan to which sections 410 and 
411 (relating to minimum participation 
standards and minimum vesting standards, 
respectively) apply The plan permits partici¬ 
pation upon completion of a year of service 
and provides that 100% of an employee's 
employer-derived accrued benefit vesta after 
10 years of service. The plan usee the calen¬ 
dar year aa the vesting computation period. 
The plan provides that an employee who 
completes at least 1.000 hours of service in 
a 12-month pertod Is credited with a year of 
service for participation and vesting pur¬ 
poses. The plan also provides that an em¬ 
ployes who does not complete more than 500 
hours of service In that 12-month period 
Incurs a one-year break In service The plan 
Includes the rule described in section 411 
(a) (0) (D) for participation and vesting pur¬ 
poses. Under this rule, an employee's years 
of service prior to a break in service may be 
disregarded under certain circumstances if 
he has no vested right to any employer- 
derived benefit under the plan. The plan 
doss not contain the rule described tn sec¬ 
tion 411(a)(6)(B) (relattng to the require¬ 
ment of one year of service after a one-year 
break In service). 

(11) Employee A commences employment 
with the X Corporation on January 1. 1977. 
Employee A‘s employment history for 1977 
through 1089 Is aa follows: 

Hour* of 
service 

Year ending December 31: completed 

1977 - 1.000 

1978 . 800 

1979 --- U 000 

1080-1_ 400 

1982- 1,<>00 

1083---IIIIII 400 

1984 -—-- 1.000 

1985 ....... o 

1985 . o 

1987 . 500 

19«8. 200 

19«9.1.000 
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Employee A*s status as a participant during 
this period la determined aa follows: 

197$: Employee A was a plan participant on 
January 1. 1978. because he completed a year 
of service (1.000 hours) In 1977, He did not 
complete a year of service in 1978 because he 
completed fewer than 1.000 hours in that 
year. Because he completed more than 500 
hours of service In 1978, however. Employee A 
did not incur a one-year break tn service that 
year. 

1979; Employee A completes a year of serv¬ 
ice in 1979. Because he dkl not Incur a one- 
year break in service tn 1978, the plan may 
not disregard hla 1977 service for purposes of 
determining hla years or service as of Janu¬ 
ary 1. 1979. 

1980: Employee A incurs a one-year break 
In service in 1980. 

1991: Because Employee A had completed 
2 years of service prior to 1981 and had In¬ 
curred one 1-year break In service prior to 
1981, under section 411(a)(8)(D). the plan 
may not disregard hks pre-1080 service In 
1961. Employee A completes a year of service 
in 1981. 

1982: Employee A Incurs a one-year break 
In service In 1982. 

1983: Employee A Incurs a one-year break 
in service In 1983 Aa of the end of 1983, 
he has completed 3 years of service and has 
incurred 2 consecutive one-year breaks In 
service. 

1984: Employee A completes a year of serv¬ 
ice tn 1064. Under section 411(a)(6)(D). hU 
pre-1982 service may not be disregarded In 

1984 because, aa of the beginning of 1984. 
his pre-1984 years of service (3) exceed hla 
consecutive one-year breaks In service (3). 

1988-1988: Employee A Incurs 4 consecutive 
one-year breaks In service during the years 

1985 through 1988 

1989: Empoyee A*b prc-1989 service la dis¬ 
regarded in 1989 and all subsequent plan 
years because his years of service aa of Janu¬ 
ary 1, 1989. equal the number of consecutive 
one-year breaks be has Incurred aa of that 
date. Therefore, as of the beginning of 1989. 
Employee A la not a plan participant. Em¬ 
ployee A completes a year of service in 1089. 
(Although section 411(a)(6)(D) does not 
prohibit the plan provision under which Em¬ 
ployee As pre-1989 service Is disregarded, 
that section does not require such a provi¬ 
sion in a qualified plan.) 

§1.411(a)-7 Definition* and special 
rules. 

(a) Accrued benefit. For purpose* of 
section 411 and the regulations there¬ 
under. the term "accrued benefit" 
means— 

(1) Defined benefit plan. In the case 
of a defined benefit plan— 

(1) If the plan provides an accrued 
benefit in the form of an annual benefit 
commencing at normal retirement age. 
such accrued benefit, or 

<ii) If the plan does not provide an 
accrued benefit in the form described In 
subdivision ft) of this subparagraph, an 
annual benefit commencing at normal 
retirement age which Is the actuarial 
equivalent (determined under section 
411(c)(3) and §1.411(0-5) of the ac¬ 
crued benefit determined under the plan. 

For purposes of this paragraph a sub¬ 
sidized early retirement benefit which Is 
provided by a plan Is not taken Into ac¬ 
count. except to the extent of deter¬ 
mining the normal retirement benefit 
under the plan (see section 411(a)(9) 
and paragraph (c) of tills section). The 
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accrued benefit Includes any optional 
settlement at normal retirement age 
under actuarial assumptions no less 
favorable than those which would be ap¬ 
plied if the employee were terminating 
his employment at normal retirement 
age. The accrued benefit does not include 
any subsidized value In a joint and sur¬ 
vivor annuity to the extent that the an¬ 
nual benefit of the Joint and survivor 
annuity does not exceed the annual 
benefit of a single life annuity. 

(2) Defined contribution plan. In the 
case of a defined contribution plan, the 
balance of the employee's account held 
under the plan. 

(b) Normal retirement ape —(l) Gen¬ 
eral rule. For purposes of section 411 and 
the regulations thereunder, the term 
"normal retirement age" means the 
earlier of— 

<i) The time specified by a plan at 
which a plan participant attains normal 
retirement age, or 

<ii) The later of— 

(A) The time the plan participant at¬ 
tains age 06. or 

(B) The 10th anniversary of the date 
the plan participant commences partic¬ 
ipation in the plan. 

For purposes of subdivision (I) of this 
subparagraph. If an age Is not specified 
by a plan as the normal retirement age. 
then the normal retirement age under 
the plan is the earliest age beyond which 
the participant's benefits under the plan 
are not greater solely on account of his 
age or service. For purposes of paragraph 
<b) (l) <ii) <B) of this section, participa¬ 
tion commences on the first day of the 
first year in which the participant com¬ 
menced his participation in the plan, ex¬ 
cept that years which may be disregarded 
under section 410(a) (6) <D) may be dis¬ 
regarded in determining when participa¬ 
tion commenced. 

(2) Examples . The provisions of this 
paragraph are illustrated by the follow¬ 
ing examples: 

Example (I). Plan A define® normal retire¬ 
ment age m Age <16. Under the plan, benefits 
payable to participants who retire at or after 
age CO are not reduced on account of early 
retirement. Por purposes of aectlon 411 and 
the vesting regulations, normal retirement 
age under Plan A Is age 65 (determined under 
subparagraph (1) (1) of this paragraph). This 
Is true even If In operation all participants 
retire at age CO. 

Example (2). Plan B does not specify any 
age as the normal retirement age. Under the 
plan, participants who have attained age 55 
are entitled to benefits commencing upon re¬ 
tirement but the benefits of participants who 
retire before attaining age 70 are subject to 
reduction on account of early retirement. For 
purposes of section 411 and the vesting regu¬ 
lations the normal retirement age under plan 
B is the later of (I) age 66, or (11) the 10th 
anniversary of the date a plan participant 
commences participation In the plan (as¬ 
suming such date Is prior to age 70). 

Example <J). The facts are the same as in 
example (2). Employee X first became a par¬ 
ticipant In Plan B on January l, 1080 at age 


63. His participation continued until Decem¬ 
ber 31. 1080, when be separated from the 
service with no vested benefits. After in¬ 
curring 6 consecutive 1-year breaks In serv¬ 
ice. Employee X again becomes an employee 
and a plan participant on January 1, 1086, 
at age 60. For purposes of section 411, Em¬ 
ployee X*s normal retirement age under 
Plan B Is age 60. the 10th anniversary of the 
date on which his year of plan participation 
commenced. His participation In 1080 may be 
disregarded under the last sentence of para¬ 
graph (b)(1) of this section. 

(c) Normal retirement benefit —<l) In 
oeneral. For purposes of section 411 and 
the regulations thereunder, the term 
"normal retirement benefit" means the 
periodic benefit under the plan com¬ 
mencing upon early retirement (If any) 
or at normal retirement age. whichever 
benefit is greater. 

(2) Periodic benefit. For purposes of 
subparagraph (1) of this paragraph— 

<l> In the case of a plan under which 
a benefit is payable as an annuity In the 
same form upon early retirement and 
at normal retirement age, the greater 
benefit is determined by comparing the 
amount of such annuity payments. 

<il) In the case of a plan under which 
an annuity benefit payable upon early 
retirement is not in th same form as an 
annuity benefit payable at normal re¬ 
tirement age, the greater benefit is de¬ 
termined by converting the annuity ben¬ 
efit payable upon early retirement age 
into the same form of annuity benefit as 
Is payable at normal retirement age and 
by comparing the amount of the con¬ 
verted early retirement benefit payment 
with the amount of the normal retire¬ 
ment benefit payment. 

(3) Benefits included . For purposes of 
this paragraph, the normal retirement 
benefit under a plan shall be determined 
without regard to medical benefits or 
disability benefits not in excess of the 
qualified disability benefit. For this pur¬ 
pose. a qualified disability benefit is a 
disability benefit which is not in excess 
of the amount of the benefit which would 
be payable to the participant if he sepa¬ 
rated from service at normal retirement 
age. 

(4) Determination ol early retirement 
benefit. For purposes of this paragraph, 
the early retirement benefit under a plan 
shall be determined without regard to 
any qualified plan benefits provided for 
a participant which commence before 
his benefits payable under title II of the 
Social Security Act become payable. For 
purposes of this subparagraph, qualified 
plan benefits are plan benefits which do 
not exceed such social security benefits 
and which terminate when the partic¬ 
ipant is eligible for such social security 
benefits. 

(5) Special limitation. If a defined 
benefit plan bases its normal retirement 
benefits on employee compensation, the 
compensation must reflect the compen¬ 
sation which would have been paid for a 
full year of participation within the 


meaning of section 411(b) (3). If an em¬ 
ployee works less than a full year of 
participation, the compensation used to 
determine benefits under the plan for 
such year of participation must be mul¬ 
tiplied by the ratio of the number of 
hours for a complete year of participa¬ 
tion to the number of hours worked in 
such year. A plan whose benefit formula 
is computed on a computation base which 
cannot decrease is not required to ad¬ 
just employee compensation in the man¬ 
ner described in the previous sentence 
Thus, for example, if a plan provided a 
benefit based on an employee’s com¬ 
pensation for his highest five consecu¬ 
tive years, the plan would not have to 
so adjust compensation. However, if a 
plan provided a benefit based on an em¬ 
ployee's compensation for the employee s 
last five years, or the five highest ooascc - 
utlve years out of the last 10 years, the 
compensation, must be so adjusted Far 
special rules for applying the limitations 
on proratton of a year of pa rticip ation 
for benefit accrual, see 29 CFR Part 
2530.204. 

(6) Examples. The provisions of this 
paragraph are illustrated by the follow¬ 
ing examples: 


Example (i). Plan A provides for a benefit 
equal to 1% of high 6 years compcrvA- 
tlon for each year of service and a nomud 
retirement age of 66. The plan also provide* 
for a full unreduced accrued benefit without 
any actuarial reduction for any employe* st 
age 56 with 30 years of service. Even though 
the actuarial value of the early retirement 
benefit could exceed the value of the benefit 
at the normal retirement age, the norma] 
retirement benefit would not include th* 
greater value of th early retirement btnrtit 
because actuarial subsidies are Ignored 

Example (2). Plan B provide* the follow¬ 
ing benefits: (1) at normal retirement h* 
66, $300/mo. for life and <2) at early retire¬ 
ment age 60, $400/mo. for life. The normal 
retirement benefit Is $400/mo , the greater of 
the benefit payable at normal retirement ag* 
($300) or early retirement ($400). 

Example (J). Assume the same factr ** 
example (2) except that the early retire nr.* it 
benefit of $400 is reduced to $300 upon at¬ 
tainment of age 66. If each employee * serial 
security benefit at age 66 is not its* than 
$100. the $100 would be considered to he a 
social security supplement and would there¬ 
fore be Ignored Consequently, the normal 
retirement benefit would be $300. 

Example (4). Plan C provides a benent at 
normal retirement age equal to 1% per )*** 
of service, multiplied by the participate * 
compensation averaged over the 6 yean* im¬ 
mediately prior to retirement. An early re¬ 
tirement benefit Is provided upon attainment 
of age 60 equal to the benefit accrued w 
date of early retirement reduced by 4 percent 
for each year by which the early wr;r*- 
ment date precedes the normal retirement 
age of 66. Employee A was hired at age w* 
participated immediately, and retired at 
65. Employe A's annual compensation 
$50,000 between ages 65-60 and was w**™ 
to $33,000 after age 60. The following iuabl« 
Indicates the amount of annual ber.cu 
that would have been provided by the p |An 
formula If the employee retired at or * 


after 60: 
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All 


FIhaI arm** I'arttmt *vrw*d KMootion Annual NfirOC 
eompuUlMl bc«HH 

CD (» (D (« 


*50,000 

30 

0.80 

312,000 

46.M0 

31 

.84 

12. IX, 

4*300 

» 

.88 

1*165 

30,800 

33 

.W 

12.083 

36,400 

31 

.00 

11.881 

3*000 

3* 

LOO 

II. M0 


(1) Unveil ool. (3) time* col (3) equal* coL 

rha normal retirement benefit la the 
(treater of the beneht payable at normal re- 
t.rement age or the early retirement benefit. 
f.mpk>yee A*» normal retirement benefit la 
*12.16!', the greatest annual benefit Employee 
A would be entitled to. 

>d» Certain cash-out* of accrued bene - 

fits'— 

d> Involuntary cash-outs. For pur¬ 
poses of determining an employee’s 
right to an accrued bcnellt derived from 
employer contributions under a plan, the 
plan may disregard service performed by 
the employee with respect to which— 

<l> The employe receives a distribu¬ 
tion of the present value of hLs entire 
nonforfeitable benefit, 

01) The i)ortlon of such distribution 
which is attributable to the present value 
of the employer-derived accrued benefit 
is not In excess of $1,750, 

(iii) The distribution is made due to 
the termination of the employees* par¬ 
ticipation in the plan, and 

<iv> The plan has a repayment pro¬ 
vision which satisfies the requirements 
of paragraph (d)(4) of this section in 
effect at the time of the distribution. 

A distribution shall be deemed to be 
made due to the termination of an em¬ 
ployee’s participation in the plan only 
if It U made within 1 year after such 
termination. 

<2> Voluntary cash-out*. For purposes 
of detennftttDg an employee’s accrued 
benefit derived from employer contribu¬ 
tions under a plan, the plan may disre¬ 
gard service performed by the employee 
with respect to which— 

it* The employee receives a distribu¬ 
tion of the present value of his non¬ 
forfeitable benefit attributable to such 
*rvtc*. 

<il> The employee voluntarily elects to 
receive such distribution. 

<iil» The distribution is made on ter¬ 
mination of the employee's participation 

to the plan, and 

( iv) The plan has a repayment pro¬ 
vision In effect at the time of the distri¬ 
bution which satisfies the requirements of 
Paragraph <d) <4> of this section. 

A distribution shall be deemed to be 
on termination of participation 
only if it is made within 1 year after such 

termination. 

<3> Disregard of service. Service of an 
employee permitted to be disregarded 
under rwmigraph (d) (!) or (2) of this 
section is not required to be taken into 
account in computing the employee’s ac- 
rued benefit under the plan. In the case 
‘ a distribution described in subpara- 
sraph (2) of this paragraph which is less 
ian the present value of the employee’s 
J ^l nonforfeitable benefit immediately 


( 4 ). 

prior to the distribution, the accrued 
benefit not required to be taken into ac¬ 
count is such accrued benefit multiplied 
by a fraction, the numerator of which is 
the amount of the distribution and the 
denominator of which is the present 
value of his total nonforfeitable benefit 
immediately prior to such distribution. 
However, such service may not by rea¬ 
son of this paragraph be disregarded for 
purposes of determining an employee’s 
years of service under sections 410(a) (3) 
and 411(a)(4). 

(4) Plan repayment provision. (J> A 
plan repayment provision satisfies the 
requirements of this subparagraph if, 
under the provision, the accrued benefit 
of an employee which is disregarded by a 
plan under paragraph (d) (1) or (2) of 
the section is restored upon repayment 
to the plan by the employee of the full 
amount of the distribution. A plan is not 
required to provide for such repayment 
unless the employee— 

(A) Received a distribution which is 
in a plan year to which section 411 
applies (see ft 1.4U(a>-2> which dis¬ 
tribution is less than the present value 
of his accrued benefit, and 

<B> Resumes employment covered 
under the plan. 

For purposes of id) <4Mi> <A». an em¬ 
ployee receives a distribution which is 
less than the present value of his ac¬ 
crued benefit if any portion of such 
benefit Is forfeitable at the time of such 
distribution. 

(ii> In the case of a defined benefit 
plan las defined in section 414(J)> the 
restoration of the employee’s accrued 
benefit may be conditioned upon repay¬ 
ment of interest on the full amount of 
the distribution. Such interest shall be 
computed on the amount of distribution 
from the date of such distribution to the 
date of repayment, compounded annually 
from the date of distribution, at the rate 
determined under section 411(c) (2) <C) 
isee 11.411(c)-3) in effect on the date 
of repayment. A plan may provide for 
repayment of interest which is less than 
the amount determined under the 
preceding sentence. 

(iii) In the case of a defined contribu¬ 
tion plan (as defined in section 414(D) 
the plan repayment provision described 
in this subparagraph may provide that 
the employee must repay the full amount 
of his distribution before the close of the 
vesting computation period within which 
the participant has a one-year break in 
service within the meaning of ft 1.411 
(a)-6. 

(iv) A defined benefit plan or a de¬ 
fined contribution plan may require that 
such repayment be made within 2 years 


of the employee’s resumption of employ¬ 
ment covered by the plan. 

(v> Iu the case of a defined contribu¬ 
tion plan, the employer-derived accrued 
benefit required to be restored by this 
subparagraph shall not be less than the 
amount in the account balance of the 
employee, both the amount distributed 
and the amount forfeited, unadjusted by 
any subsequent gains or losses. Thus, for 
example, if an employee received a distri¬ 
bution of $250 when he was 25 percent 
vested in an account balance of $1,000, 
upon repayment of $250 the account bal¬ 
ance may not be less than $1,000 even 
if. because of plan losses, the account 
balance, if not distributed, would have 
been reduced to $500. 

§ J.II1(m)- 41 CJiangr* in toting *clir«I- 
air. 

(a) Requirement of prior schedule . 
Under section 411(a) (10MA>. for plan 
years for wiiich section 411 applies, a 
plan will be treated as not meeting the 
minimum vesting standards of section 
411(a)(2) if the plan does not satisfy 
the requirements of this paragraph. If 
the vesting schedule of a plan is 
amended, then as of the date such 
amendment is adopted, the plan satisfies 
the requirements of this paragraph if, 
under the plan as amended, in the case 
of an employee who is a participant on— 

(1> Tlie date the amendment is 
adopted, or 

(2) The date the amendment is effec¬ 
tive, if later, the nonforfeitable percent¬ 
age of such employee's right to his em¬ 
ployer-derived accrued benefit (deter¬ 
mined as of such date) is not less than 
his percentage computed under the plan 
without regard to such amendment. 

(b) Election of former schedule —(1) 
In general Under section 411(a) (10) 
<B>. for plan years for which section 411 
applies. If the vesting schedule of a plan 
is amended, the plan will not be treated 
as meeting the minimum vesting stand¬ 
ards of section 41 l<a) (2) unless the plan 
as amended, provides that each partici¬ 
pant whose nonforfeitable percentage 
of his accrued benefit derived from em¬ 
ployer contributions Is determined under 
such schedule, and who has completed at 
least 5 years of service with the employer, 
may elect, during the election period, to 
have the nonforfeitable percentage of his 
accrued benefit derived from employer 
contributions determined without regard 
to such amendment. 

(2) Election period. For purposes of 
subparagraph (1) of this paragraph, the 
election period under the plan must begin 
no later than the date the plan amend¬ 
ment is adopted and end no earlier than 
the latest of the following dates: 

(i) The date which is 60 days after the 
day the plan amendment is adopted, 

(ii) The date which is 60 days effec¬ 
tive the day the plan amendment be¬ 
comes effective, or 

(ill) The date which 1s 60 days after 
the day the participant is issued written 
notice of the plan amendment by the 
employer or plan administrator. 
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<3) Service requirement. For purposes 
oX subparagraph (1) of this paragraph, a 
participant shall be considered to have 
completed 5 years of service if such par¬ 
ticipant has completed 5 years or service 
(as computed under the plan for the pur¬ 
pose of determining such participant's 
nonforfeitable percentage under section 
411(a)(2)) with the employer prior to 
the expiration of the election period de¬ 
scribed In subparagraph (2/ of this para¬ 
graph. 

(4) Election only by participant. The 
election described In subparagraph (1) of 
this paragraph is available only to an 
Individual who Is a participant in the 
plan at the time such election is made. 

(5) Election may be irrevocable. A 
plan, as amended, shall not fail to meet 
the minimum vesting standards of sec¬ 
tion 411(a)(2) by reason of section 
411(a) (10) (B) merely because such plan 
provides that the election described in 
subparagraph (1) of this paragraph is 
irrevocable. 

§ 1.411(a)—9 Amendment of break in 
irnricr rules; transitional period. 

(a) 7n general. Under section 1017 
(f) (2) of the Employee Retirement In¬ 
come Security Act of 1974. a plan is not 
a qualified plan (and a trust forming a 
part of such plan is not a qualified trust) 
if the rules of the plan relating to breaks 
in service are amended, and— 

<1> Such amendment is effective after 
January 1. 1974, and before the effective 
date of section 4il, and 

(2) Under such amendment, the non¬ 
forfeitable percentage of any employee's 
right to his employer-derived accrued 
benefit Is less than the lesser of the non¬ 
forfeitable percentage of such employ¬ 
ee’s right to such benefit— 

<1) Under the break in service rules 
provided by section 411(a) <6> and I 1.411 
(a)-6 (c>, or 

<U) The greatest such percentage 
under the plan as in effect on or after 
January 1. 1974 (provided the break in 
service rules of the plan were not In 
violation of any law or rule of law on 
January 1. 1974). 

(b> Break in service rules. For pur¬ 
poses of paragraph (a), the term “break 
in service rules” means the rules pro¬ 
vided by a plan relating to circum¬ 
stances under which a period of an em¬ 
ployee's service or plan participation is 
disregarded, for purposes of determin¬ 
ing the extent to which his rights to his 
accrued benefit under the plan are un¬ 
conditional. if under such rules such 
service is disregarded by reason of the 
employee’s failure to complete a required 
period of service within a specified pe¬ 
riod of time. 

§ 1.411(b) Statutory provision*; ac¬ 
crued benefit requirement*. 

Bee. 411. Minimum testing standards. 

9 • • • * 

(b) Accrued benefit requirements—( 1) 
General rules —(A) 3-percent method. A de¬ 
fined benefit plan satinflea the requirements 
of this paragraph if the accrued benefit to 
which each participant is entitled upon bta 
separation from the service la not less than— 


(1) 3 percent of the normal retirement 
benefit to which he would be entitled If he 
commenced participation at the earliest pos¬ 
sible entry age under the plan and served 
continuously until the earlier of age 65 or 
the normal retirement age specified tinder 
the plan, multiplied by 

(U) The number of yearn (not In excess of 
*3ft) of his participation in the plan. 

In the case of a plan providing retirement 
benefits based on compensation during any 
period, the normal retirement benefit to 
which a participant would be entitled shall 
be determined as if ho continued to earn 
annually the average rate of compensation 
which he earned during consecutive years of 
service, not In excess of 10. for which his 
compensation was the highest. For purposes 
of this subparagraph, social security benefits 
and all other relevant factors used to com¬ 
pute benefits shall be treated os remaining 
constant m of the current year for all years 
after such current year. 

(B) WJft percent rule. A defined benefit 
plan satisfies the requirements of this para¬ 
graph for a particular plan year If under the 
plan the accrued benefit payable at the nor¬ 
mal retirement benefit and the normal re¬ 
tirement age Is equal to the normal retire¬ 
ment benefit and the annual rate at which 
any individual who Is or could be a partici¬ 
pant can accrue the retirement benefits at 
normal retirement age under the plan far 
any later plan year Is nut more than 133 ft 
percent of the annual rate at which he can 
aocnie benefits for any plan year beginning 
on or after such particular plan year and be¬ 
fore such later plan year. For purposes of 
this subparagraph: 

(I) Any amendment to the plan which Is 
In effect for the current year shall be treated 
as in effect for all other plan years; 

(II) Any change In an accrual rate which 
does not apply to any individual who Is or 
could be a participant in the current year 
shall be disregarded; 

(Ul) The fact that beneflu under the plan 
may be payable to certain employees before 
normal retirement age shall be disregarded; 
and 

(lv) Social security benefits and all other 
relevant factors used to compute benefits 
shall be treated as remaining constant as of 
the current year for all years after the cur¬ 
rent year. 

(C) Fractional rule. A defined benefit plan 
satisfies the require menu of this paragraph 
If the accrued benefit to which any partici¬ 
pant Is entitled upon Ms separation from 
the service Is not less than a fraction of 
the annual benefit commencing at normal 
retirement age to which he would be entitled 
under the plan as in effect on the date of his 
separation If be continued to earn annually 
until normal retirement age the same rate 
of compensation upon which his normal re¬ 
tirement benefit would be computed under 
the plan, determined ns If be had attained 
normal retirement age on the date on which 
any such determination la made (but taking 
Into account no more than the 10 years or 
service immediately preceding his separation 
from service). Such fraction s h a l l be a frac¬ 
tion, not exceeding 1. the numerator of which 
Is the total number of Ms years of partici¬ 
pation In the plan (as of the date of his sep¬ 
aration from the service) and the denomina¬ 
tor of which Is the total number of yearn 
he would have participated In the plan if 
he separated from the service at the normal 
retirement age For purposes of this sub- 
paragraph, social security benefits and all 
other relevant factor* used to compute bene¬ 
fits shall be treated as remaining constant 
as of the current year for all year* after such 
current year. 


(D) Accrual for service before tffaeitit 
date . Subparagraphs (A). (B). and <C) shsn 
not apply with respect to years of parties 
patlon before the first ptan year to which 
this section applies, but a defined benmt 
plan satisfies the requirements of this sub¬ 
paragraph with respect to such years of par¬ 
ticipation only tf the accrued benefit of any 
participant with respect to such year* or 
participation Is uot less than the greater o.'— 

(I) His accrued benefit determined under 
the plan, as In effect from time to time prior 
to the date of the enactment of the Employe* 
Retirement Income Security Act of 1974, or 

(II) An accrued benefit which U not icr> 
than one-half of the accrued benefit to which 
such participant would have been entitled 
if subparagraph (A), (B). or (C) applied 
with respect to such years of participation 

(E) First two years of service. Notwith¬ 
standing subparagraphs (A), (B). and iC) 
of this paragraph, a plan shall not be treated 
os not satisfying the requirements of this 
paragraph solely because the accrual of bene¬ 
fits under the plan does not become effective 
until the employee has two continuous years 
of service. For purposes of this su b pa rag r a ph 
the term “yean of service” has the mean¬ 
ing provided by section 410(a)(3)(A). 

(F) Certain insured defined benefit plan*. 
Notwithstanding subparagraphs (A). iB), 
and (C). a defined benefit plan satisfice the 
requirements of this paragraph If sucb 
plan— 

(I) Xa funded exclusively by the purcJjxe 
of insurance contracts, and 

(U) Satisfies the requirements of para¬ 
graphs (2) and (3) of section 412(1) (re¬ 
lating to certain Insurance contract plain), 
but only if an employees accrued benefit 
as of any applicable date Is not Isas than 
the cash surrender value his Insurance ton- 
trncts would have on such applicable date if 
the requirements of paragraphs (4). (5). aufl 
(3) of section 412(f) were satisfied 

(O) Accrued benefit map not deerrate on 
account of increasing age or service Not¬ 
withstanding the preceding subparagno^ 
a defined benefit plan shall be treated m not 
satisfying the requirements of this paragraph 
If the participant's accrued benefit Is red nerd 
on account of any Increase In his age cr 
service. The preceding sentence shall not ap¬ 
ply to beneflu under thep lan commencing 
before entitlements to beneflu pnyabto \m- 
der title n of the Social Security Act which 
beneflu under the plan— 

(1) Do not exceed such social security 
benefits, and 

(II) Terminate when such social security 
benefits commence. 

(2) Separate accounting required t n cer¬ 
tain cases. A plan satisfies the requirement* 
of this paragraph if— 

(A) In the case of a defined benefit pun. 
the plan requires separate accounting for the 
portion of each employee’s accrued benefit 
derived from any voluntary employee contri¬ 
butions permitted under the plan: and 

(B) In the case of any plan which le not 
a defined benefit plan, the plan require* 
separate accounting for each employee’* ac¬ 
crued benefit. 

(3) Year of participation— ( A) Deflnitioiv 
For purposes of determining an employee* 
accrued benefit, the term “year of 
patlon” means a period of service (begionnu 
at the earliest date on which the employ** 
U a participant In the plan and which i*» in¬ 
cluded to a period of service required to be 
taken Into account under section 410(a) (5)' 
as determined under regulations prescribed 
by the Secretory of Labor which provide for 
the calculation of such period on any rea¬ 
sonable and consistent basis. 
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(B) Less than full time service. For pur¬ 
poses of this paragraph, except a* provided 
|uaubporagmph <C». In the cob* of any em¬ 
ployee whose customary employment la leu 
than full time, the calculation of inch em¬ 
ployee's service on any basis which provides 
less than a ratable portion of the accrued 
benefit to which he would be entitled under 
the plan If his customary employment were 
full time shall not be treated as made on a 
returnable and consistent basis. 

(C) Lee* than 1,000 hours of service during 
year For purposes of this paragraph. In the 
case of any employee whose service Is leu 
than 1.000 hours during any calendar year, 
plan year or other 12-consecutive month 
period designated by the plan (and not pro¬ 
hibited under regulations prescribed by the 
Secretary of Labor) the calculation of his 
period of service shall not he treated os 
not made on a reasonable and consistent 
basis solely because such service Is not taken 
into account. 

(D) Seasonal industries. In the cose of any 
seasonal Industry where the customary period 
of employment is leu than 1.000 hours dur¬ 
ing a calendar year, the term "year of par¬ 
ticipation" shall be auch period as deter¬ 
mined under regulations prescribed by the 
Secretary of Labor. 

IE) Maritime industries. For purposes of 
tilts hubeectton. In the case of any maritime 
industry. 123 days of service shall be treated 
as a year of participation. The Secretary of 
Labor may prescribe regulations to carry out 
the purposes of this subparagraph. 

(Sec. 411(b) as added by sec. 1012(a). Em¬ 
ployee Retirement Income Security Act of 
1974 (88 Stat. 001) | 

5 1.411(b)—! Accrued benefit require¬ 
ments. 

<ft) Accrued benefit requirements — 
(l • In general. Under section 411(b). for 
plan years beginning after the applicable 
effective date of section 411. rules are 
provided for the determination of the 
accrued benefit to which a participant is 
entitled under a plan. Under a defined 
contribution plan, a participant's accrued 
benefit Is the balance to the credit of 
the participant's account. Under a de¬ 
fined benefit plan, a participant’s ac¬ 
crued benefit is his accrued benefit 
determined under the plan. A defined 
benefit plan Is not a qualified plAn unless 
the method provided by the plan for de¬ 
termining accrued benefits satisfies at 
least one of the alternative methods (de¬ 
scribed in paragraph (b) of this section) 
for determining accrued benefits with 
respect to all active participants under 
the plan. In addition, a defined benefit 
Plan < without regard to any combining 
of plans of an employer) must provide 
only one method for the computation of 
Jccrued benefits. A defined benefit plan 
aoes not satisfy the requirements of sec¬ 
tion 411(b) and this section merely be¬ 
cause the accrued benefit Is defined as 
the reserve under the plan". Special 
rules are provided for the first two years 
f; *5*75? k y a participant, certain in- 
benefit plans, and certain 
reductions in accrued benefits due to in¬ 
creasing age or service. In addition, a 
J*cial rule Is provided with respect to 
accruals for service before the effective 
dAte of section 411 . 

’2) Cross References — 

(,) J Percent method. For rules relat¬ 
ing to the 3 percent method of deter¬ 


mining accrued benefits, see paragraph 
(b)(1) of this section. 

(il> 133 Vs percent method . For rules re¬ 
lating to the 133% percent method of 
determining accrued benefits, see para¬ 
graph (b) (2) of this section. 

(ill) Fractional method. For rules re¬ 
lating to the fractional method of deter¬ 
mining accrued benefits, see paragraph 
(b) (3) of this section. 

(iv) Accruals before effective date . For 
rules relating to accruals for service be¬ 
fore the effective date of section 411, see 
paragraph (c) of this section. 

(v) First 2 years of service. For spe¬ 
cial rules relating to determination of 
accrued benefit for first 2 continuous 
years of service, see paragraph (d> (1> of 
this section. 

<vl> Certain insured plans. For special 
rules relating to determination of ac¬ 
crued benefit under a defined benefit plan 
funded exclusively by insurance con¬ 
tracts, see paragraph (d) (2) of this sec¬ 
tion. 

(vil) Accruals decreased by increasing 
age or service . For special rules relating 
to prohibition of decrease In accrued 
benefit on account of Increasing age or 
service, see paragraph (d)(3) of this sec¬ 
tion. 

(vill) Separate accounting. For rules 
relating to requirements for separate ac¬ 
counting, see paragraph (e) of this sec¬ 
tion. 

(ix) Year of participation. For defini¬ 
tion of "year of participation", see para¬ 
graph (f> of tills section. 

<b> Defined benefit plans. A defined 
benefit plan satisfies the requirements of 
section 411(b>(l> and this paragraph for 
a plan year to which section 411 and this 
section apply If It satisfies the require¬ 
ments of subparagraph (1), (2). or (3) of 
this paragraph for such year. 

(I) 3 percent method — (i) General 
rule. A defined benefit plan satisfies the 
requirements of this paragraph for a plan 
year if, as of the close of the plan year, 
the accrued benefit to which each par¬ 
ticipant Is entitled, computed as if the 
participant separated from the service 
as of the close of such plan year, is not 
less than 3 percent of the 3 percent 
method benefit, multiplied by the num¬ 
ber of years 'not in excess of 33%) of his 
participation in the plan including years 
after his normal retirement age. For 
purposes of this subparagraph, the "3 
percent method benefit" is the normal 
retirement benefit to which the partici¬ 
pant would be entitled if he commenced 
participation at the earliest possible entry 
age for any individual who is or could 
be a participant under the plan and if 
he served continuously until the earlier 
of age 65 or the normal retirement age 
under the plan. 

(II) Special rides—(A) Compensation . 
In the case of a plan providing a retire¬ 
ment benefit based upon compensation 
during any period, the normal retirement 
benefit to which a participant would be 
entitled is determined as if he continued 
to earn annually the average rate of 
compensation which he earned during 
consecutive years of service, not in ex¬ 
cess of 10. for which his compensation 


was the highest. For purposes of this sub¬ 
division (A). the number of consecutive 
years of service used In computing aver¬ 
age compensation shall be the number of 
years of service specified under the plan 
(not In excess of 10) for computing nor¬ 
mal retirement benefits. 

(B) Social security, etc. For purposes 
of this subparagraph, for any plan year, 
social security benefits and all relevant 
factors used to compute benefits. e.g. t 
consumer price index, arc treated as re¬ 
maining constant as of the beginning of 
the current plan year for all subsequent 
plan years. 

(C) Computation in certain cases . In 
the case of any plan to which the pro¬ 
visions of section 411(b)(1)(D) and 
paragraph (c) of this section are appli¬ 
cable. for any plan year the accrued 
benefit of any participant shall not be less 
than the accrued benefit otherwise deter¬ 
mined under this subparagraph, reduced 
by the excess of the accrued benefit 
determined under this subparagraph as 
of the first day of the first plan year to 
which section 411 applies over the ac¬ 
crued benefit determined under section 
411(b)(1)(D) and paragraph (c> of this 
section and Increased by the Amount 
determined under paragraph <c)(2)(v) 
of this section. 

(Ill) Example*. The application of this 
subparagraph is illustrated by the fol¬ 
lowing examples. 

Example (1). The M Corporation's den nod 
benefit plan provides an annual retirement 
benefit commencing at age 65 or $4 per 
month for each year of participation. As a 
condition of participation, the plan requires 
that an employee hare attained age 25. The 
normal retirement age specified under the 
plan is age 65. The plan provides for no limit 
on the number of years of credited service. 
A age 40. Is a participant In the M Corpora¬ 
tion's plan. 

A has completed 12 years of participation 
In the plan of the M Corporation as of the 
dose of tbs plan year. Under subdivi¬ 
sion (I) of this subparagraph, the normal 
retirement benefit commencing at age 
65 to which a participant would be entitled 
If he commenced participation at the 
earliest possible entry age (25) under the 
plan and served continuously until normal 
retirement age (65) Is an annual benefit 
of $1,020 (40x (12X$4)) Under paragraph 
(b)(l)(!) of this section, the plan does not 
satisfy the requirements of this subpara¬ 
graph unless A has accrued an annual benefit 
of at least $601 (0.03x($1,020x12) | as 

of the close of the plan year. Under the M 
Corporation plan, A Is entlUod to an 
accrued benefit of $576 ((12x12) x Ml as of 
the dose of the plan year. Thus, with re¬ 
spect to A. tbs accrued benefit provided 
under the M Corporation plan does not 
satisfy the requirements of this 
subparagraph. 

Example ( 2 ). Assume the same facts as in 
example (1) except that the M Cor¬ 
poration's plan provides that only the first 
30 years or participation are taken Into ac¬ 
count. Under subdivision (1) of this subpara¬ 
graph, the normal retirement benefit com¬ 
mencing at age 66 to which $ participant 
would be entttlod If he commenced 
participation at the earliest possible entry 
age under the plan (25) and served 
continuously until normal retirement ago 
(65) l* an annual benefit of $1,440 (30x $481. 
Under paragraph (b)(1) (I) of this section, 
the plan does not satisfy the requirements of 
this subparagraph unless A has aocrued 
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on an nual benefit of it least $518 
f0O3x ($1,440y 12)1 a» of tbm clo«* of the 
plan year. Under the U Corporation plan. A 
la entitled to on accrued benefit of $678 
(12x$48). Thu*, with respect to A. the ac¬ 
crued benefit provided under the M Cor¬ 
poration plan satisfies the requirements of 
this subparagraph 

Example (8). The N Corporation's defined 
benefit plan provide* an annual retirement 
benefit commencing at age 65 of 60 percent 
of average compensation for the highest 8 
oonsecuUve years of compensation for an 
employee with 25 years of participation. A 
participant who separates from service before 
age 85 is entitled to 2 percent of 
average compensation for the highest 8 con¬ 
secutive years of compensation for each year 
of participation not in excess of 25. The 
plan has uo minimum age or service require¬ 
ment for participation. The normal re¬ 
tirement age specified under the plan la age 
86. On December 31. 1990. B. age 40. Is a 
participant in the N Corporation's plan B 
began employment with the N Corporation 
and became a participant in the N Cor¬ 
poration's plan on January 1. 1080. Under 
this subparagraph, the normal retirement 
benefit to which a partlicpant would be en¬ 
titled if he commenced participation at 
the earliest possible entry age (0) under the 
ptan and served continuously until normal 
retirement age (66) is 50 percent of average 
compensation for the highest 3 consecutive 
years of compensation per year com¬ 
mencing at age 65. Under this subparagraph, 
B roust have accrued an annual benefit of at 
least 16.6 percent of his highest 3 con¬ 
secutive years of compensation per year 
commencing at age 65 (0.03x60 percent of 
average compensation for the highest 8 con¬ 
secutive years of compensation X 11J aa of the 
close of the plan year. Under the N Corpora¬ 
tion plan. B ho* accrued an annual benefit 
of 22 percent of average compensation for 
hks highest 8 oonsecuUve years of compensa¬ 
tion per year commencing at age 85. Thus, 
with reaped to B, the accrued benefit under 
the N Corporation plan satisfies the require¬ 
ments of this subparagraph. 

Example (4). The P Corporation's defined 
benefit plan provides an annual rcurement 
benefit commencing at age 06 of 50 percent 
of average compensation for the 3 consecu¬ 
tive years of compcn&aUon from the P Cor¬ 
poration next preceding normal retirement 
age. The plan has no minimum age or serv¬ 
ice requirement (or participation. The nor¬ 
mal retirement age under the plan is age 86. 
On December 31. 1900. C. age 66. separates 
from service with the P Corporation. C began 
employment with the P Corporation and be¬ 
came a participant in the P Corporation's 
plan on January 1. 1980. As of December 31. 
1990. C's average compensation for the 3 con¬ 
secutive years preceding his separation from 
service is $16,000. Under this subparagraph, 
the normal retirement benefit to which a 
participant would be cnUtled if he com¬ 
menced participation at live earliest poselblo 
entry age (0) under the plan and served con- 
UnuouMy until normal retirement age (86) 
la an annual benefit of 60 percent or average 
compensation for the 3 consecutive years of 
compensation from the P corporation next 
preceding normal retirement age commenc¬ 
ing at age 65. C must have accrued an an¬ 
nual benefit of at least $2,475 commencing 
at age 85 |0 03X(0.50x$ 15.000) <111 os of his 
separation from the service with the P Cor¬ 
poration in order far the P Corporation's 
plan to satisfy the requirements of this sub- 
paragraph with respect to C. 

Example (5). On December 31. 1985. the It 
Corporation's defined benefit plan provided 
an annual retirement benefit commencing at 
age 85 of $100 for each year of participation, 
not to exceed 30. Am a oondlUan of partici¬ 


pation. the plan requires that an employee 
have attained ago 25. The normal retirement 
age specified under the plan is age 65. The 
appropriate computation period is the cal¬ 
endar year. Ou January 1. 1988. the plan la 
amended to provide an annual retirement 
benefit commencing at age 65 of $200 far 
each year of participation (before and after 
the amendment), not to exceed 30. B. age 
40, to a participant in the R Corporation's 
plan. B has completed 16 years of participa¬ 
tion In the plan of the B Corporation as of 
December 31. 1990. Under paragraph (b)(1) 

U) of this section, the normal retirement 
benefit commencing at age 65 to which a 
participant would be entitled If he com¬ 
menced participation at the earliest poadble 
entry age (25) under the plan and served 
continuously until normal retirement age 
(85) to an annual benefit of $8,000 130x200). 
Under subdivision (1) of this subparagraph, 
the plan doe* not satisfy the requirements 
of this subparagraph unless B bos accrued 
iuj annual benefit of at least $2,700 (0.03X 
$6,000x151 as of December 31, 1990. Under 
the R Corporation plan. B to entitled to an 
accrued benefit of $3,000 ($200x15) as of 
December 31, 1990 Thus, with respect to B. 
the accrued benefit provided under the R 
Corporation plan satisfies the requirements 
of this subparagraph. 

Example (6). On December 3i. 1995, the J 
Corporation's defined benefit plan provided 
an annual retirement benefit commencing 
at age 85 of $4,800 after 30 year* of participa¬ 
tion. The normal retirement age specified 
under the plan to age 66. The appropriate 
computation period to the calendar year. On 
January 1, 1998. the plan U amended to pro¬ 
vide an annual retirement benefit com¬ 
mencing at age 65 of $8,000. A, age 40. to a 
participant In the J Corporation's plan since 
its adopt ton on January 1, 1988. Under para¬ 
graph (b) (1)0) of this section, on December 
31, 1995, the normal retirement benefit com¬ 
mencing at age 86 to which a participant 
would be entitled If he commenced participa¬ 
tion at the earliest possible entry age (0) 
under the plan and served continuously until 
normal retirement age (85) to an annual 
benefit of $4,800. Under paragraph (b) (1) (i) 
of this section, on January 1. 1998. the normal 
retirement benefit commencing at age 68 to 
which a participant would be entitled if he 
commenced participation at the ear.lest 
possible entry age (0) under tbs plan and 
served continuously until normal retirement 
age (65) to an annual benefit of $6,000. Under 
subdivision (I) of this subparagraph, the plan 
does not satisfy the requirements of this 
subparagraph unices A has an accrued benefit 
on December 31. 1995 of at toast $1,440 
|$4.800 x 0.03 X 10] and an accrued benefit 
on January 1. 1906 of at least $2,000 ($6,000 
X 0.03 X 10). 

Example (7). The X Company a defined 
benefit plan provide* an annual retirement 
benefit commencing at age 65 of $4 per month 
for each year of participation (not to ex¬ 
ceed 30). A* a condition of participation, the 
plan require* that an employee have attained 
age 26. The normal retirement age specified 
under the plan to sge 86. D. age 68. to a parti¬ 
cipant In the X Company's plan. D has com¬ 
pleted 20 years of participation in the X 
Company plan as of the close of the plan 
year. Under paragraph (b)(1)(f) of this sec¬ 
tion the normal retirement benefit com¬ 
mencing at age 65 to which a participant 
would be entitled if he commenced partici¬ 
pation at the oarUcet possible entry age (26) 
under the plan and served continuously until 
normal retirement age (65> to an annual 
benefit, commencing at age 65. of $1,440 ( 30 
X $481. Under paragraph (b)(1) (1) of this 
section, the plan does not satisfy the require¬ 
ments of this subparagraph unless D has 
accrued an annual benefit, comma icing at 


age 65. of $884 (0.03 X $1,440 X 20] as of the 
eloee of the plan year. Under the X Oompanr 
plan. D has oocured an annual benefit, coni', 
mendngat age 66. of $960 |20 X $481. Thu&. 
with respect to D the accrued benefit pro. 
vlded under the X Company plan satisflu, 
the requirements of this subparagraph 
Example (*). Assume the same facts u in 
example (7) except that for purpose, of 
determining accrued benefits under the plan 
the X Com pan ‘s plan disregards all year of 
participation after normal retirement age. 
Under paragraph (b)(1) (I) of this aoetton, 
the normal retirement benefit comme nr ir n i 
age 65 to which a participant would be en- 
titled If he commenced participation 0 $ the 
earliest possible entry age (28) under the 
plan and served continuously until nor a vU 
retirement age (66) is an annual benerr of 
61.440 (30 x $48). Under paragrapn (b|<liUi 
of this section the plan does not satisfy th« 
requirements of this subparagraph unit*** D 
ha* accrued an annual benefit, common lag 
at sgc 65. of $864 (0.03 X $1,440 70j art 
the eloee of the plan year. Under the X 
Company's plan. D has accrued on onuv.nl 
benefit commencing nt age 66. of $816 (17 
X $48). Thus, with respect to D. the ace. cd 
benefit provided under the X Company plan 
does not satisfy the requirement* of this 
subparagraph. 

(2) J3J& percent rule — <l) General 
rule. A defined benefit plan satis lie. the 
requirements of this subparagraph far 
a particular plan year if— 

<A> Under the plan the accrued bene¬ 
fit payable at the normal retirement age 
(determined under the plan) is equal to 
the normal retirement benefit (deter¬ 
mined under the plan), and 

<B) The annual rate at which any 
individual who is or could be a partici¬ 
pant can accrue the retirement benefits 
payable at normal retirement age under 
the plan for any later plan year cannot 
be more than 133 Vi percent of the annual 
rate at which he can accrue benefits for 
any plan year beginning on or after such 
particular plan year and before such 
later plan year. 

tii) Special rules . For purposes of this 
subparagraph— 

(A) Plan amendments . Any amend¬ 
ment to the plan which ts in effect for 
the current plan year shall be treated as 
If It were in effect for all other plan 
years. 

(B) Change in accrual rate. Aid' 
change in an accrual rate which change 
does not apply to any Individual *ho is 
or could be a participant In the plan 
year is disregarded. Thus, for example. 
If for its plan year beginning January 1. 
1980, a defined benefit plan provides an 
accrued benefit In plan year 1980 of - 
percent or a participant's average com¬ 
pensation for his highest 3 years of com¬ 
pensation for each year of service and 
provides that in plan year 1981 the ac¬ 
crued benefit will be 3 percent of such 
average compensation, the plan will not 
be treated as failing to satisfy the re¬ 
quirements of this subparagraph for p an 
year 1980 because in plan year 1980 tno 
change in the accrual rate does not api 1 ** 
to any Individual who Is or could be $ 
participant In plan year 1980. However, 
if, for example, a defined benefit plan 
provided for an accrued benefit of 1 P* r * 
cent of a participant's average compen- 
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sation for his highest 3 years of com¬ 
pensation for each of the first 10 years of 
service and 1*5 percent of such average 
compensation for each year of service 
thereafter, the plan will be treated as 
failing to satisfy the requirements of this 
:ubperagraph for the plan year even 
though no participant is actually accru¬ 
ing at the 1.5 percent rate because an 
i dividual who could be a participant 
and who had over 10 years of service 
would accrue at the 1.5 percent rate, 
which rate exceeds 133 h percent of the 
] *>ercent rate. 

<C) Early retirement benefits. The 
fact that certain benefit^ under the plan 
may be payable to certain participants 
before normal retirement age is disre¬ 
garded. Thus, the requirements of sub¬ 
division (i> of this subparagraph must 
be satisfied without regard to any bene¬ 
fit payable prior to the normal retire¬ 
ment benefit (such as an early retire¬ 
ment benefit which is not the normal 
retirement benefit (see i 1.411(a>-7(c)>. 

f D) Social security , etc. For purposes 
of this paragraph, for any plan year, 
social security benefits and all relevant 
Xfc-tons used to compute benefits, e.p., 
consumer price index, are treated as re¬ 
maining constant as of the beginning of 
the current plan year for all subsequent 
plan years. 

<E) Postponed retirement. A plan 
fhail not be treated as failing to satisfy 
the requirements of this subparagraph 
for a plan year merely because no bene¬ 
fits under the plan accrue to a partici¬ 
pant who continues service with the em¬ 
ployer after such participant has at¬ 
tained normal retirement age. 

(F) Computation of benefit. A plan 
.shall not satisfy the requirements of this 
subparagraph If the base for the com¬ 
putation of retirement benefits changes 
solely by reason of an increase In the 
number of years of participation. Thus, 
for example, a plan will not satisfy the 
^suirementa of this subparagraph If It 
provides a benefit, commencing at nor¬ 
mal retirement age, of the sum of (1) 

1 r^rcent of average compensation for a 
participant's first 3 years of participa¬ 
tion multiplied by his first 10 years of 
participation (or. if less than 10 his total 
years of participation) and (2) 1 percent 
of average compensation for a parti¬ 
cipant's 3 highest years of participation 
multiplied by each year of participation 
jubr^uent to the 10th year. 

till) Examples. The application of this 
subparagraph is illustrated by the fol¬ 
lowing examples: 


Example (1). On January 1. I960, the R 
Corporation’s defined benefit plan provides 
ror an annual benefit (cammenclrn; at age 
of a percentage of a participant's average 
compensation tot the period of 6 consecutive 
year* of participation for which his compen- 
waon ts the high**!. The percentage U 2 per- 
nt for each of the first 20 years of parttclpa- 
z!? *2 1 perrwit P* r rw thereafter The 
appropriate computation period is the 
calendar year The R Corporation’s plan 
■susnes the requirements of this aubpara- 
the 133 Vi percent rule doee 
not restrict subsequent accrual rate de- 


Example (2). On January 1. 1*00. the J 
Corporation’s defined benefit plan provide# 
for an annual benefit (commencing at age 
06) of a percentage of a participant's average 
compensation for the period of his final 5 
consecutive years of participation. The per¬ 
centage is 1 percent for each of the first 
6 years of participation: 1 % percent for each 
of the next 5 years of participation; and 
1*4 percent for each year thereafter. The ap¬ 
propriate computation period Is the calendar 
year. Even though no single accrual rate 
under the J Corporation's plan exceeds 133 % 
percent of the immediately preceding accrual 
rate, the J Corporation’s plan does not satisfy 
the requirements of this subparagraph be¬ 
cause the rate of accrual for all years of 
participation in excess of 10 (l*e percent) 
exceeds 133Vi percent of the rate of accrual 
for any of the first 5 years of participation 
O percent). 

Example (J). On January 1. 1080, the C 
Corporation’s defined benefit plan provides 
for an annual benefit (commencing at age 
05) of a percentage of a participant’s average 
compensation for the period of 3 oonsecutlve 
years of participation for which his compen¬ 
sation Is the highest. The percentage la 2 
percent for each of the first 5 years of par¬ 
ticipation: I percent for each of the next 6 
years of participation: and 1)4 percent for 
each year thereafter. The appropriate com¬ 
putation period is the calendar year. Even 
though the average rate of accrual under the 
C Corporation’s plan it not less rapidly than 
ratably, the C Corporation’s plan does not 
satisfy the requirements of this subparagraph 
because the rate or accrual fear all years of 
participation in excess of 10 <1)4 percent) 
for any employee who la actually accruing 
benefits or who could accrue benefits ex¬ 
ceed* 133 5 j percent of the rate of accrual 
for the sixth through tenth years of partici¬ 
pation. respectively (l percent). 

(3) Fractional rule —ti) Jn general. A 
defined benefit plan satisfies the require¬ 
ments of this paragraph If the accrued 
benefit to which any participant is en¬ 
titled is not less than the fractional rule 
benefit multiplied by a fraction (not ex¬ 
ceeding 1) — 

(A) The numerator of which is his 
total number of years of participation in 
the plan, and 

(B) The denominator of which is the 
total number of years he would have par¬ 
ticipated in the plan if he separated from 
the service at the normal retirement age 
under the plan. 

(ID Special rules. For purposes of this 
subparagraph— 

(A) Fractional rule benefit. The “frac¬ 
tional rule benefit ’ is the annual benefit 
commencing at the normal retirement 
age under the plan to which a partici¬ 
pant would be entitled if he continued 
to earn annually until such normal re¬ 
tirement age the same rate of compen¬ 
sation upon which his normal retirement 
benefit would be computed. Such rate of 
compensation shall be computed on the 
basis of compensation taken into account 
under the plan (but taking into account 
average compensation for no more than 
tivc 10 years of service immediately pre¬ 
ceding the determination >. For purposes 
of this subdivision (A), the normal re¬ 
tirement benefit shall be determined as 
if the participant had attained normal 
retirement age on the date any such 
determination is made 


(B) Social security . efc. For purposes 
of this subparagraph, for any plan year, 
social security benefits and all relevant 
factors used to compute benefits, e.g.. 
consumer price Index, are treated as re¬ 
maining constant as of the beginning of 
the current plan year for all subsequent 
plan years. 

(O Postponed retirement. A plan shall 
not be treated as failing to satisfy the 
requirements of this subparagraph 
merely because no benefits under the 
plan accrue to a participant who con¬ 
tinues service with the employer after 
such participant has attained normal re¬ 
tirement age under the plan. 

<D) Compulation in certain cases. In 
the case of any plan to which the pro¬ 
visions of section 411(b) (I) <D) and par¬ 
agraph <c> of this section are applicable, 
for any plan year the accrued benefit of 
any participant shall not be less than 
the accrued benefit otherwise determined 
under this subparagraph, reduced by the 
excess of the accrued benefit determined 
under this subparagraph as of the first 
day of the first plan year to which sec¬ 
tion 411 applies over the accrued benefit 
determined under section 411(b)(1)(D) 
and paragraph (c) of this section and 
increased by the amount determined 
under paragrah <c) <2) (v) of this section. 

(tii > Ex a m pies. The application of this 
subparagraph is illustrated by the fol¬ 
lowing examples: 

F.sample (t). The R Corporation’s defined 
benefit plan provides an annual retirement 
benefit commencing at age 05 of 30 percent 
at a participant’s average compensation for 
hi* highest 3 consecutive years of participa¬ 
tion. If a participant separates from service 
prior to normal retirement age. the R Cor¬ 
poration’s plan provides a benefit equal to 
an amount which bear* the same ratio to 
30 percent at such average compensation aa 
the participant’s actual number of years or 
participation In the plan bears to the number 
of yearn the participant would hare partici¬ 
pated in the plan had he separated from 
service at age 65. The plan further provides 
that normal retirement age Is age 66. A. age 
55. la a participant In the R Corporation * 
plan for the current year, and A has 15 year* 
of participation in the R Corporation’s plan. 
As of the current year. AW average com¬ 
pensation for bln highest 3 years of compen¬ 
sation Is 920,000. The R Corporation’ll plan 
satisfies the requirements of this subpara¬ 
graph because If A separates from the service 
in the current year he will be entitled to an 
annual benefit of 93.600 commencing at ags 
65 10.3 X 920.000) VIS 25J. 

Example (2). The J Corporation’s defined 
benefit plan provides a normal retirement 
benefit of I percent per year of a participant'* 
average compensation from the employer. In 
the case of a participant who separates from 
service prior to normal retirement age (65). 
the plan provides that the annual benefit 
Is an amount which Is equal to I percent 
of such compensation multiplied by the 
number of years of plan participation ac¬ 
tually completed by the participant. The 
plan year of the J Corporation’s plan 1* the 
calendar year. B. age 55. Is a participant In 
the J Corporation’s plan for the current year. 

B became a participant In the J Corporation’s 
plan on January 1. 1580. Aa of December 31, 
1900. B’s compensation history U as follow*: 
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Year Compensation 

1980 .— $17, 000 

1081 .. 18. 000 

1082 _.........___ 20,000 

1083 ___ 20,000 

1084 .. 21,000 

1085 .. 22.000 

1088 -- 23.000 

1987 . 25.000 

1088_ 26,000 

1089 __ 29.000 

1900 . 32,000 


If B separate* from service on December 31, 
1990, be would entitled to an annual bene¬ 
fit of $2,530 commencing at age 65. Because 
the J Corporation's plan does not limit 
the number of years of compensation to be 
taken Into acoount In determining the nor¬ 
mal retirement benefit, B's rate of compensa¬ 
tion for purposes of determining his normal 
retirement benefit la $23,600 ($18.000 +$20,000 
+ $20,000 + $21,000 + $22,000 + $23,000 + $25,000 
« $26,000 4* $29,000 + $32.000)__ 


10 

Under this subparagraph. B‘s accrued bene¬ 
fit under the J Corporation's plan as of 
December 31. 1990 must be not less than 
$2,561 per year commencing at age 65 
(0.0 1 X ($17,000 + $18,000 + $20,000 + $20.- 
000 + $21,000 + $22,000 + $23,000 + $25.- 
000 + $26,000 + $29,000 + $32,000 + ($23.- 
600 X 10)) X 11/211. Thus, the J Corpora¬ 
tion's plan would not satisfy the require¬ 
ments of this subparagraph. 

<c> Accrxials for service before effec¬ 
tive date —(1) General rule. For a plan 
year to which section 411 applies, a de¬ 
fined benefit plan does not satisfy the 
requirements of section 411(b)(1) aud 
this section unless, under the plan, the 
accrued benefit of each participant for 
plan years beginning before section 411 
applies is not less than the greater of— 

(1) Such participant’s accrued bene¬ 
fit (as of the day before section 411 ap¬ 
plies) determined under the plan as in 
effect from time to Ume prior to Sep¬ 
tember 2, 1974 (without regard to any 
amendment adopted after such date), 
or 

<ii> One-half of the accrued benefit 
that would be determined with respect to 
the participant as of the day before sec¬ 
tion 411 applies if the participant’s ac¬ 
crued benefit were computed for such 
prior plan years under a method which 
satisfies the requirements of section 411 
(b)(1) (A). (B), or (C) and paragraph 
<b) (D. (2). or (3) of this section- See 29 
CFR Part 2530. Department of Labor 
regulations relating to minimum stand¬ 
ards for employee pension benefit plans, 
for time participation deemed to begin. 

(2) Special rules—<i) A plan shall not 
be deemed to fail to satisfy the require¬ 
ments of section 411(b) and this sec¬ 
tion merely because the method for com¬ 
puting the accrued benefit of a partici¬ 
pant for years of participation prior to 
the first plan year for which section 411 
is effective with respect to the plan 1s 
not the same method for computing the 
accrued benefit of a participant for years 
of participation subsequent to such plan 
year. 

(U) For purposes of paragraph (c) (1) 
(ii) of this section, section 411(b) (1) (A) 
and paragraph (b(l) of this section shall 
be applied as if the participant sepa¬ 


rated from service with the employer on 
the day before the first day of the first 
plan year to which section 411 applies. 

(ill) For purposes of paragraph (c) 
(1)(U) of this section, section 411(b)(1) 
(B) and paragraph (b)(2) of this sec¬ 
tion shall be applied in the following 
manner: 

(A) Except as provided in (c)(2) (ill) 
(B) of this section, section 411(b) (1) (B> 
and paragraph (b)(2) of this section 
shall be applied as if the participant 
separated from service with the employer 
on the day before the first day of the first 
plan year to which section 411 applies. 

(B> In the case that the plan does not 
satisfy the requirements of section 411 
(b)(1)(B) and paragraph (b)(2) of this 
section at any time prior to the day speci¬ 
fied in (c) (2) (ill) (A) of this section, the 
plan shall be deemed revised to the ex¬ 
tent necessary to satisfy the require¬ 
ments of section 411(b) (1) (B) and para¬ 
graph (b) (2) of this section for all plan 
years beginning before the applicable ef¬ 
fective date of section 411 and this sec¬ 
tion. For purposes of the preceding 
sentence, a plan shall not be deemed re¬ 
vised to the extent necessary to satisfy 
the requirements of section 411(b)(1) 
<B> and paragraph <b) (2) of this section 
for a plan year if the benefit a par¬ 
ticipant would receive if he were em¬ 
ployed until normal retirement age is 
reduced by such revision or if the re¬ 
vised rate of accrual with respect to 
such accrued benefit does not otherwise 
satisfy the requirements of section 411 
(b)(1)(B) and paragraph (b)(2) of this 
section. 

(iv) For purposes of paragraph (c) 
(1)(U> of this section, section 411(b) 
<1)(C) and paragraph (b)<3> of this 
section shall be applied as if the par¬ 
ticipant separated from service on the 
day before the first day of the first plan 
year to which section 411 applies. 

(v) The excess of the accrued benefit 
payable at normal retirement age of any 
participant determined under section 
411(b)(1) (A). (B). or (C) (without re¬ 
gard to section 411(b) (1) (D)). and 
paragraph (b> (1). (2), or 3) of this 
section (without regard to this para¬ 
graph) as of the day before the first 
day of the first plan year to which sec¬ 
tion 411 and this section applies over 
the accrued benefit determined under 
paragraph (c) (1) of this section shall be 
accrued in accordance with the pro¬ 
visions of the plan as in effect after the 
applicable effective date of section 411, 
as if the plan had been initially adopted 
on such effective date. 

(d> Special rules—< 1> First 2 years of 
service. Notwithstanding paragraphs 
(1), (2). and (3) of paragraph (b) of 
this section, under section 411(b)(1) (E> 
and this subparagraph, a plan shall not 
be treated as failing to satisfy the re¬ 
quirements of paragraph <b) of this sec¬ 
tion solely because the accrual of bene¬ 
fits under the plan does not become ef¬ 
fective until the employee has completed 
2 continuous years of service. For pur¬ 
poses of this subparagraph, continuous 
years of service are years of service 


(within the meaning of section 410<a> 
(3) (A)) which are not separated by a 
break in service (within the meaning of 
section 410(a)(5)). For years of service 
beginning after such 2 years of service, 
the accrued benefit of an employee shall 
not be less than that to which the em¬ 
ployee would be entitled if section 411 (b» 

(1) (E) and this subparagraph did not 
apply. Thus, for example, a plan which 
otherwise satisfies the requirements of 
paragraph (b) (2) of this section pro¬ 
vides for a rate of accrual of 1 percent 
of average compensation for the highest 
3 years of compensation beginning with 
the third year of service of a participant 
shall not be treated as satisfying para¬ 
graph (b> (2) of this section because as 
of the time the employee completes 3 
continuous years of service there is no 
accrual during the first 2 years of sen - 
ice. In addition, a plan which otherwise 
satisfies the requirements of paragraph 
(b)(1) of this section and which require* 
that an employee must attain age 25 and 
complete 1 year of sendee prior to be¬ 
coming a participant will not satisfy the 
requirements of paragraph (b)(1) of 
this section If an employee who com¬ 
pletes 2 years of service prior to attain¬ 
ing age 25 does not begin accruals im¬ 
mediately upon commencement of par¬ 
ticipation In the plan. For rules relat¬ 
ing to years of sendee, see 29 CFR part 
2530, Department of Labor regulations 
relating to minimum standards for em¬ 
ployee pension benefit plans. 

(2) Certain insured defined benefit 
plans . Notwithstanding paragraphs (b> 
<l). (2). and <3> of this section, a de¬ 
fined benefit plan satisfies the require¬ 
ments of paragraph <b> of this section 
if such plan is funded exclusively by the 
purchase of contracts from a life Insur¬ 
ance company and such contracts satisfy 
the requirements of sections 412(1) <2> 
and (3) and the regulations thereunder. 
The preceding sentence Is applicable only 
if an employee’s accrued benefit as of 
any applicable date Is not less than the 
cash surrender value such employee's in¬ 
surance contracts would have on such 
applicable date If the requirements of 
section 412(1) (4). (5), and (8> and the 
regulations thereunder were satisfied 

(3) Accrued benefit may not decrease 
on account of increasing age or service. 
Notwithstanding paragraphs (b) <IL 
(2), and (3) of this section and para¬ 
graphs (d) (1) and (2) of this section, 
a defined benefit plan shall be treated 
as not satisfying the requirements of 
paragraph (b) and (d> of this section if 
the participant’s accrued benefit is re¬ 
duced on account of any increase in his 
age or years of service. The preceding 
sentence shall not apply to benefits un¬ 
der the plan commencing before suen 
participant’s entitlement to benefits pay¬ 
able under title II of the Social Security 
Act, as amended, which benefits under 
the plan do not exceed such participant * 
social security benefits and which termi¬ 
nate when his social security benefit 
commence. 

(e) Separate accounting A plan satL * 
fies the requirements of this paragraph 
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it the requirements of paragraph te>(1) 
or <2) of this paragraph are met. 

<1) Defined benefit plan . In the case 
of a defined benefit plan, the require¬ 
ments of this paragraph are satisfied If 
the plan requires separate accounting 
for the portion of each employee's ac¬ 
crued benefit derived from any volun¬ 
tary employee contributions permitted 
under the plan. For purposes of this sub- 
; :rngraph the term “voluntary employee 
contributions” means all employee con¬ 
tributions which are not mandatory con¬ 
tributions within the meaning of section 
411(c) (2> JC) and the regulations there¬ 
under. 

i2) Defined contribution plan. In the 
case of a defined contribution plan, the 
requirements of this paragraph are not 
satisfied unless the plan requires sepa¬ 
rate accounting for each employee's ac¬ 
crued benefit. 

if) Year of participation —(1) In gen¬ 
eral For purposes of determining an em¬ 
ployee's accrued benefit, a “year of par¬ 
ticipation” is a period of service deter¬ 
mined under regulations pres cribe d by 
the Secretary of Labor in 29 CFR part 
2530. relating to minimum standards for 
employee pension benefit plans. 

<2) Additional rule relating to gear of 
perileipation. A trust shall not constitute 
a qualified trust if the plan of which such 
trust is a part provides for the crediting 
of a year of participation, or part thereof, 
and such credit results in the discrimi¬ 
nation prohibited by section 401(a)(4). 

<g) Additional illustrations . The ap¬ 
plication of this section may be illus¬ 
trated by the following example: 

Example. (1) The 8 Corporation mtab- 
liibed a defined benefit plan on January l f 
1W The plan provide* a minimum age for 
p^ructpattati of age 25. The normal retire¬ 
ment age under the plan la age 65. The ap¬ 
propriate computation periods are the calen¬ 
dar year. The plan provide* an annual bene¬ 
fit. commencing at age 65. equal to $96 per 
year of service for the first 25 years of service, 
and $46 per year of service for each addl- 
tioral year of service. 

til) The plan of the S Corporation does 
noi * study the requirements of section 411 
lb) (l) (A) and paragraph (b) (1) of this sec- 
t!:n because the accrued benefit under the 
plan at some point mill be leas than the 
seemed benefit required under section 411 
(b)(1)(A) and paragraph (b)(1) of this 
section (Le., 3 percent x normal reUrement 
benefit x years of participation). 

(Ill) The plan of the S Corporation doe* 
satisfy the requirements of section 411(b) 
d)(B) and paragraph (b)(2) of this section 
because the rate of benefit accrual is equal 
in each of the first 28 years of service and 
(be rate decreases thereafter. 

ilv) The plan of the 8 Corporation does 
*»tlsfy the requirement* of section 411(b)(1) 
<C) and paragraph (b)(3) of this section 
because the accrued benefit under the plan 
*111 *qual or exceed the normal retirement 
benefit multiplied by the fraction described 
in paragraph (b) (3) (1) of thU section. 

§1.1 11(e) Statutory provisions; mini¬ 
mum vr*ting standard*; allocation of 
accrued benefit* between employer 
and employee con tri but ion-, 
bee. 411 Minimum vesting standard*. • • • 
(c> Allocation of accrued benefits between 
em ploger and employee contributions — 1 1) 
accrued benefit derived from employer con¬ 


tributions. For purposes of this section, an 
employee's accrued benefit derived from em¬ 
ployer contributions as of any applicable 
date is the excess. If ahy. of the accrued 
benefit for such employee sa of such applica¬ 
ble date over the accrued benefit derived 
from contribution* made by such employee 
aa of such date 

(2) Accrued benefit derived from employ¬ 
ee contributions — (A) Plans other than de¬ 
fined benefit plans. In the case of a plan 
other than a defined benefit plan, the ac¬ 
crued benefit derived from contributions 
mode by an employee as or any applicable 
date Is— 

(I) Except os provided m clause (ll). the 
balance of the employee s separate account 
consisting only of his contributions and the 
Income, expenses, gains, and losses attribut¬ 
able thereto, or 

(U) If a separate account Is not main¬ 
tained with respect to an employee’s con¬ 
tributions under such a plan, the amount 
which bear* the same ratio to his total ac¬ 
crued benefit as the total amount of the 
employee* contributions (less withdrawals) 
bears to the sum of such contribution* and 
the contributions made on bis behalf by the 
employer (lews withdrawals). 

(B) Defined benefit plans —<() In general 
In the case of a defined benefit plan providing 
an annual benefit In the form of a single 
life annuity (without ancillary benefit*) 
commencing at normal retirement age. the 
accrued benefit derived from contributions 
made by an employee as of any applicable 
date Is the annual benefit equal to the em- 
ployee'* accumulated contributions multi¬ 
plied by the appropriate conversion factor 

(II) Appropriate conversion factor. For 
purposes of clause (1). the term “appropri¬ 
ate conversion factor’’ means the factor nec¬ 
essary to convert an amount equal to the 
accumulated contribution* to a single life 
annuity (without ancillary benefit*) com¬ 
mencing at normal retirement age and shall 
be 10 percent for a normal retirement age of 
65 years. For other normal retirement ages 
the conversion factor shell be determined in 
accordance with regulation* prescribed by 
the Secretary or hla delegate. 

(C) Definition of accumulated contribu¬ 
tions. For purpose* of tbi* subsection, the 
term "accumulated contributions" means 
the total of— 

(I) Ail mandatory contributions made by 
the employee. 

(II) Interest (lf any) under the plan to 
the end of the last plan year to which sub¬ 
section (a)(2) doe* not apply (by reason of 
the applicable effective date), and 

(ill) Interest on the sum of the amount* 
determined under clauses (i) and (11) com¬ 
pounded annually at the rate of 5 percent 
per annum from the beginning of the first 
plan year to which subsection (a)(2) applies 
(by reason of the applicable date) to the date 
upon which the employee would attain nor¬ 
mal retirement age. 

For purposes of this subparagraph, ~tEe 
term ” mandatory contributions’’ means 
amount* contributed to the plan by the em¬ 
ployee which are required as a condition of 
employment, as a condition of participation 
In such plan, or as a condition of obtaining 
benefits under the plan attributable to em¬ 
ployer contributions. 

(D) Adjustments The Secretary or his del¬ 
egate 1* authorised to adjust by regulation 
the conversion factor described In subpara¬ 
graph (B). the rate of Interest described in 
clause (til) of subparagraph (C). or both, 
from time to time a* he may deem necessary. 
The rate of Interest shall boor the relation¬ 
ship to 5 percent which the Secretary or hi* 
delegate determine* to be comparable to the 
relationship which the long-term money rate* 
and investment yields for the last period of 


lu calendar years ending *t least 12 months 
before the beginning of the plan year bear 
to the long-term money rates and Investment 
yields for the 10-cmlendnr year period 1964 
through 1973 No such adjustment shall be 
effective for a plan year beginning before the 
expiration of 1 year after such adjustment 1* 
determined and published. 

<B) Limitation. The accrued benefit de¬ 
rived from employee contributions shall not 
exceed the greater of— 

(1) The employee* accrued benefit under 
the plan, or 

< 11) The accrued benefit derived from em¬ 
ployee contributions determined as though 
the amounts calculated under clause* (tl) 
and (1U) of subparagraph (C) were zero 

(3) Actuarial adjustment. For purpose* of 
this section. In the cose of any defined bene¬ 
fit plan. If an employee* accrued benefit ts 
to be determined as on amount other than 
an annua! benefit commencing at normal re¬ 
tirement age. or lf the accrued benefit de¬ 
rived from contributions made by an em¬ 
ployee U to be determined with respect to a 
benefit other than an annual benefit In the 
form of a single life annuity (without an¬ 
cillary benefits) commencing at normal re¬ 
tirement age, the employee* accrued bene¬ 
fit. or the accrued benefit* derived from 
contribution# made by an employee, as the 
case may be, shall be the actuarial equivalent 
of such benefit or amount determined under 
paragraph (i) or (2). 

(Section 411(c) added by sec. 1012(a). Em¬ 
ployee ReUrement Income Security Act 1974 
(86 Stat. 010)| 

g 1.111(e)-! Allocation of accrued 
benefits between employer and em¬ 
ployee contributions. 

(a) Accrued benefit derived from em¬ 
ployer contributions. For purposes of 
section 411 and the regulations there¬ 
under. under section 411(c)(1). an em¬ 
ployee’s accrued benefit derived from em¬ 
ployer contributions under a plan as of 
any applicable date is the excess, if any. 
of— 

<i) The total accrued benefit under 
the plan provided for the employee as of 
such date, over 

(2) The accrued benefit provided for 
the employee, derived from contributions 
made by the employee under the plan as 
of such date. 

For computation of accrued benefit de¬ 
rived from employee contributions to a 
defined contribution plan or from volun¬ 
tary employee contributions to a defined 
benefit plan, see paragraph <b) of this 
section. For computation of accrued ben¬ 
efit derived from mandatory employee 
contributions to a defined benefit plan, 
see paragraph (c) of this section. 

ib) Accrued benefit derived from em¬ 
ployee contribution to defined contribu¬ 
tion plan, etc. For purposes of section 411 
and the regulations thereunder, under 
section 411(c)(2)(A) the accrued benefit 
derived from employee contributions to 
a defined contribution plan is determined 
under paragraph (b) (1) or (2) of this 
section, whichever applies. Under section 
411(d)(5), the accrued benefit derived 
from voluntary employee contributions to 
a defined benefit plan is determined 
under paragraph (b)(1) of this section. 

<1) Separate accounts maintained . If 
a separate account is maintained with 
respect to an employee's contributions 
and all income, expenses, gains, and 
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losses attributable thereto, the accrued 
benefit determined under this sub¬ 
paragraph as of any applicable date is 
the balance of such account as of such 
date. 

<2* Separate accounts not maintained. 
If a separate account is not maintained 
with respect to an employee’s contribu¬ 
tions and the Income, expenses, gains, 
and losses attributable thereto, the ac¬ 
crued benefit determined under this sub- 
paragraph is the employee’s total ac¬ 
crued benefit determined under the plan 
multiplied by a fraction— 

(I) The numerator of which is the total 
amount of the employee’s contributions 
under the plan less withdrawals, and 

(ii) The denominator of which is the 
sum of (A) the amount described in 
paragraph <b> <2) (I) of this section, and 
(B) the total contributions made under 
the plan by the employer on behalf of 
the employee less withdrawals. 

For purposes of this paragraph, with¬ 
drawals include only amounts distributed 
to the employee and do not reflect the 
cost of any death benefits under the 
plan. 

<c> Accrued benefit derived from man¬ 
datory employee contributions to a de¬ 
fined benefit plan —<1> General rule. In 
the case of a defined benefit plan (as de¬ 
fined in section 414«J)) the accrued 
benefit derived from contributions made 
by an employee under the plan as of any 
applicable date is an annual benefit, in 
the form of a single life annuity (with¬ 
out ancillary benefits) commencing at 
normal retirement age. equal to the 
amount of the employee’s accumulated 
contributions (determined under para¬ 
graph <cM3> of this section) multiplied 
by the appropriate conversion factor (de¬ 
termined under paragraph (C) (2) of this 
section). Paragraph (e) of this section 
provides rules for actuarial adjustments 
where the benefit is to be determined in 
a form other than the form described in 
this paragraph. 

(2> Appropriate conversion factor. For 
purposes of this paragraph, the term 
“appropriate conversion factor” means 
the factor necessary to convert an 
amount equal to the accumulated con¬ 
tributions to a single life annuity (with¬ 
out ancillary benefits) commencing at 
normal retirement age and shall be 10 
percent for a normal retirement age of 65 
years. For other normal retirement ages 
the appropriate conversion factor shall 
be the factor as determined by the Com¬ 
missioner. 

(3) Accumulated contributions. For 
purposes of section 411(c) and this sec¬ 
tion. the term “accumulated contribu¬ 
tions” means the total of— 

<i> All mandatory contributions made 
by the employee (determined under 
paragraph <cH4> of this section). 

(II) Interest (if any) on such contri¬ 
butions, computed at the rate provided 
by the plan to the end of the last plan 
year to which section 411(a) (2) does not 
apply (by reason of the applicable effec¬ 
tive date), and 

(III) Interest on the sum of the 
amounts determined under paragraphs 


(c) (3) (1) and (ii) of this section com¬ 
pounded annually' at the rate of 5 percent 
per annum from the beginning of the 
first plan year to which section 411 
(a) (2) applies (by reason of the appli¬ 
cable effective date) to the date on 
which the employee would attain normal 
retirement age. 

For example, if under section 1017 of 
the Employee Retirement Income Secu¬ 
rity Act of 1974, section 411(a) (2> of the 
Code applies for plan years beginning 
after December 31. 1975, and for plan 
years beginning before 1975, the plan 
provided for 3 percent interest on em¬ 
ployee contributions, an employee’s ac¬ 
cumulated contributions would be com¬ 
puted by crediting interest at the rate 
provided by the plan (3 percent) for plan 
years beginning before 1976 and by cred¬ 
iting Interest at the rate of 5 percent (or 
another rate prescribed under section 
41Hc><2)(D>> thereafter. Section 1017 
of the Employee Retirement Income 
Security Act of 1974 and f 1.411(a) -2 
provide the effective dates for the appli¬ 
cation of section 411(a) (2). 

(4) Mandatory contributions. For pur¬ 
poses of section 411(c) and thLs section 
the term “mandatory' contributions” 
means amounts contributed to the plan 
by the employee which are required as a 
condition of his employment, as a condi¬ 
tion of his participation in the plan, or 
as a condition of obtaining benefits (or 
additional benefits) under the plan at¬ 
tributable to employer contributions. 
For example, if the benefit derived from 
employer contributions depends upon a 
specified level of employee contributions, 
employee contributions up to that level 
would be treated as mandatory con¬ 
tributions. 

(d) Limitation on accrued benefit. The 
accrued benefit derived from employee 
contributions under a plan (determined 
under paragraphs (b) and <c) of this 
section) shall not exceed the greater of— 

(1) The accrued benefit of the em¬ 
ployee under the plan, or 

(2) The accrued benefit derived from 
employee contributions determined with¬ 
out regard to any interest under section 
411(c)(2)(C) (11) and (ill) and under 
paragraphs (c)(3) (U) and (ill) of this 
section. 

(e> Actuarial adjustments for defined 
benefit plans —(1) Accrued benefit. In 
the case of a defined benefit plan (as 
defined in section 414(J>) if an em¬ 
ployee's accrued benefit is to be deter¬ 
mined as an amount other than an an¬ 
nual benefit commencing at normal re¬ 
tirement age, such benefit (determined 
under section 411(c)(1) and paragraph 
(a) of this section) shall be the actuarial 
equivalent of such benefit, as determined 
by the Commissioner. 

(2) Accrued benefit derived from em¬ 
ployee contributions. In the case of a 
defined benefit plan (as defined in sec¬ 
tion 414()>) It the accrued benefit de¬ 
rived from contributions made by an em¬ 
ployee is to be determined with respect 
to a benefit other than an annual benefit 
In the form of a single life annuity 
(without ancillary benefits) commencing 


at normal retirement age. such benefit 
(determined under section 411(c)(2)(B) 
and paragraph (c) of this section) shall 
be the actuarial equivalent of such bene¬ 
fit, as determined by the Commissioner. 

§ 1.411(d) Statutory provision'll mini, 
mum veiling standard*; special nilr*. 

Sec. 411. Minimum ventings aUndarth 
• • • 

id) Special rules—(1) Coordination with 
section 401 (a) (4). A plan which satisfies the 
requirements of this section shall be treated 
as satisfying any vesting requirements re¬ 
sulting from the application of section 401 
(a) (4) unless— % 

(A) There has been a pattern of abuse un¬ 
der the plan (such as a dismissal of em¬ 
ployees before their accrued benefits be¬ 
come nonforfeitable) tending to tftocrimt- 
nate in favor of employees who are officer', 
shareholders, or highly compensated, or 

(B) There have been, or there is reaor. 
to believe there will be. an accrual of bene¬ 
fits or forfeitures tending to dl*crlmlna> in 
favor of employee* who are officers, share¬ 
holders. or highly compensated. 

(2) Prohibited discrimination. Subsect: n 
(a) shall not apply to benefits which may 
not be provided for designated employees Ju 
the event of early tormination of the plan 
under provisions of the plan adopted pur¬ 
suant to regulations prescribed by the Sec¬ 
retary or his delegate to preclude tho dis¬ 
crimination prohibited by section 401(a) «4). 

(3) Termination or partial termination; 
discontinuance of contributions. Notwith¬ 
standing the proviaions of subsection (at , s 
trust shall not constitute a qualified trust 
under section 401(a) unless the plan of which 
such trust is a port provides that— 

(A) Upon lie termination or partis! ter¬ 
mination. or 

(B) In the case of a plan to which section 
412 does not apply, upon complete discon¬ 
tinuance of contributions under the plan, 
the righto of all affected employees to bene¬ 
fits accrued to the date of such termination, 
partial termination, or discontinuance to 
the extent funded as of suoh date, or the 
amounts credited to the employees ac¬ 
counts, are nonforfeitable. This paragraph 
shall not apply to benefits or contributions 
which, under provisions of the plan adopted 
pursuant to regulations prescribed by the 
Secretary or hU delegate to preclude the 
discrimination prohibited by section 401 is) 
(4). may not be used for designated 
ployeea in the event of early termination 
of the plan. 

(4) Class year plans. The requirement* of 
subsection (a) (2) shall be deemed to be 
satisfied in the case of a class year plan 
if such plan provides that 100 percent of 
each employee** right to or derived from the 
contributions of the employer on his behalf 
with respect to any plan year are nonforfeit¬ 
able not later than the end of the 6th pish 
year following the plan year for which *uch 
contributions were made. For purponen uf this 
section, the term "class year plan** mean* * 
profit-sharing, stock bonus, or money pur¬ 
chase plan which provides for the separate 
nonforfeitability of employees* rights to or 
derived from the contributions for each plan 
year. 

<5) Treatment of voluntary employee con* 
tributions. In the case of a defined bene al 
plan which permits voluntary employee con¬ 
tributions, the portion of an employee’s ac¬ 
crued benefit derived from such contribu¬ 
tions shall be treated as an accrued benefit 
derived from employee contributions under * 
plan other than a defined benefit pls« 

(6) Accrued benefit not to be decreased 
by amendment. A plan shall be treated as not 
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saturfylng the requirement* of this section 
if the accrued benefit or a participant In 
decreased by an amendment of the plan, 
other than an amendment described In sec¬ 
tion 412(o)<8). 

{Section 411(d) added by sec. 1012(a), Em¬ 
ployee Retirement Income Security Act 1074 
(88 Stat. Oil)) 

§ 1.411(d)—! Coordination of vesting 
and discrimination requirements. 
I Reserved 1 

§ 1.411(d)—2 Termination or partial ter* 
initiation; dUeontinuanre of contri¬ 
bution*. 

(a) General rule—i 1) Required non¬ 
forfeitability. A plan Is not a qualified 
plan (and a trust forming a part of such 
plan is not a qualified trust) unless the 
plan provides that— 

(i) Upon the termination or partial 
termination of the plan, or 

(ii) In addition, in the case of a plan 
to which section 412 (relating to mini¬ 
mum funding standards) does not ap¬ 
ply. upon the complete discontinuance 
o: contributions under the plan, 

the rights of each affected employee to 
benefits accrued to the date of such 
termination or partial termination (or. 
In the case of a plan to which section 
412 docs not apply, discontinuance), to 
the extent funded, or the rights of each 
employee to the amounts credited to his 
account at such time, are nonforfeitable 
(within the meaning of 11.41I(a)-<4). 

<2) Required allocation, (i) A plan is 
not a qualified plan (and a trust form¬ 
ing a part of such plan is not a qualified 
trust) unless the plan provides for the 
allocation Of any previously unallocated 
funds to the employees covered by the 
plan upon the termination or partial 
termination of the plan (or. in the case 
of a plan to which section 412 does not 
apply, upon the complete discontinuance 
of contributions under the plan). Such 
provision may be incorporated in the 
plan at its Inception or by an amend¬ 
ment made prior to the termination or 
partial termination of the plan or the 
ii continuance of contributions there¬ 
under. 

(ii) Any provision for the allocation 
of unallocated funds which is found by 
die Secretary of Labor or the Pension 
Benefit Guaranty Corporation (which¬ 
ever is appropriate) to satisfy the re¬ 
quirements of section 4044 or section 403 
(dMl) of the Employee Retirement In¬ 
come Security Act of 1974 Is acceptable 
if it specifies the method to be used and 
docs not conflict with the provisions of 
.section 401(a)(4) of the Internal Reve¬ 
nue Code of 1954 and the regulations 
thereunder. Any allocation of funds re¬ 
quired by paragraph (1). (2), (3), or (4) 
(A) of section 4044(a) of such Act shall 
be deemed not to result in discrimination 
prohibited by section 401(a)(4) of the 
Code. The allocation of unallocated 
funds may be in cash or in the form of 
other benefits provided under the plan. 
However, the allocation of the funds 
contributed by the employer among the 
employees need not necessarily benefit 

the employees covered by the plan. 


(Hi) Paragraph (a)(2) (i) and (ii) of 
this section do not require the allocation 
of" amounts to the account of any em¬ 
ployee If such •amounts are not required 
to be used to satisfy the liabilities with 
respect to employees and their bene¬ 
ficiaries under the plan (see section 401 
(a)(2)). 

(b> Partial termination. Whether or 
not a partial termination of a qualified 
plan occurs when a group of employees 
who have been covered by the plan are 
subsequently excluded from such cover¬ 
age either by reason of an amendment 
to the plan, or by reason of being dis¬ 
charged by the employer, will be de¬ 
termined on the basis of all the facts and 
circumstances. Similarly, whether or not 
a partial termination occurs when bene¬ 
fits or employer contributions are re¬ 
duced. or the eligibility or vesting re¬ 
quirements under the plan are made less 
liberal, will be determined on the basis 
of all the facta and circumstances. If a 
defined benefit plan ceases benefit ac¬ 
cruals or decreases accrued benefits 
under the plan, a partial termination 
occurs if, as a result of such cessation 
or decrease, a potential reversion to the 
employer, or employers, maintaining the 
plan (determined as of the date such ces¬ 
sation or decrease is adopted» is created 
or Increased. However. II a partial termi¬ 
nation of a qualified plan occurs, the 
provisions of section 411(d»(3) apply 
only to the part of the plan that Is 
terminated. 

(c> Termination —<1) Application. 
This paragraph applies to a plan other 
than a plan described in section 411(e) 
(1) (relating to governmental, certain 
church plans, etc. >. 

(2) Plans subject to termination in¬ 
surance. For purposes of this section, a 
plan to which title IV of the Employee 
Retirement Income Security Act of 1974 
applies is considered terminated on a 
particular date if, as of that date— 

(I) The plan is voluntarily terminated 
by the plan administrator under section 
4041 of the Employee Retirement In¬ 
come Security Act of 1974, or 

(II) The Pension Benefit Guaranty 
Corporation terminates the plan under 
section 4042 of the Employee Retirement 
Income Security Act of 1974. 

<3> Other plans. In the case of a plan 
not described in paragraph (c) (2) of this 
section, a plan is considered terminated 
on a particular date if. a s of that date, 
the plan is voluntarily terminated by 
the employer, or employers, maintaining 
the plan. 

(d) Complete discontinuance —(1) 
General rule. For purposes of this sec¬ 
tion, a 'complete discontinuance of con¬ 
tributions under the plan is contrasted 
with a suspension of contributions under 
the plan which is merely a temporary 
cessation of contributions by the em¬ 
ployer. A complete discontinuance of 
contributions may occur although some 
amounts are contributed by the employer 
under the plan if such amounts are not 
substantial enough to reflect the intent 
on the part of the employer to continue 
to maintain the plan. The determina¬ 


tion of whether a complete discontinu¬ 
ance of contributions under the plan has 
occurred will be made with regard to oil 
the facta and circumstances in the par¬ 
ticular case, and without regard to the 
amount of any contributions made under 
the plan by employees. Among the fac¬ 
tors to be considered In determining 
whether a suspension constitutes a dis¬ 
continuance are: 

(1) Whether the employer may merely 
be calling on actual discontinuance of 
contributions a suspension of such con¬ 
tributions in order to avoid the require¬ 
ment of full vesting as in the case of a 
discontinuance, or for any other reason; 

<il) Whether contributions are recur¬ 
ring and substantial; and 

(Hi) Whether there is any reasonable 
probability that the lack of contributions 
will continue Indefinitely. 

(2) Time of discontinuance. In any 
case in which a suspension of a profit- 
sharing plan maintained by a single em¬ 
ployer is considered a discontinuance, 
the discontinuance becomes effective not 
later than the last day of the taxable 
year of the employer following the last 
taxable year of such employer for which 
a substantial contribution was made un¬ 
der the profit-sharing plan. In the case 
of a profit-sharing plan maintained by 
more than one employer, the discontinu¬ 
ance becomes effective not later than the 
last day of the plan year following the 
plan year within which any employer 
made a substantial contribution under 
the plan. 

<e) Contributions or lyencfits rehich 
remain forfeitable. The provisions of this 
section do not apply to amounts which 
are reallocated to prevent the discrimi¬ 
nation prohibited by section 401(a)(4). 

§ 1.411 (d)—3 Olhrr »|Mrial rtilr*. 

(a) Prohibited discrimination. Under 
section 411(d)(2). section 411<a> does 
not apply to benefits which may not be 
provided for designated employees in the 
event of early termination of the plan 
under provisions of the plan adopted pur¬ 
suant to regulations prescribed by the 
Secretary or his delegate to preclude the 
discrimination prohibited by section 4(M 
(a)(4).see 5 1.410(a)-4. 

(b) Class year plans. Under section 
411(d)(4) the requirements of section 
411(a) (2) for a class year plan shall be 
deemed to be satisfied If such plan pro¬ 
vides that each employee’s riuhts to or 
derived from employer contributions on 
his behalf for any plan year nre non¬ 
forfeitable no later than the end of the 
5th plan year following the plan year for 
which such contributions were made 
However, the rights of an employee who 
separates from service prior to such time, 
and who Is not reemployed in the plan 
year of separation, may be forfeited. For 
purposes of section 411 and the regula¬ 
tions thereunder, the term 'class year 
plan” means a profit-sharing, stock 
bonus, or money purchase plan which 
provides that the nonforfeitable rights of 
employees to or derived from employer 
contributions are determined separately 
lor each plan year. 
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(c) Prohibition against accrued bene¬ 
fit decrease . Under section 411(d)(6) a 
plan Is not a qualified plan (and a trust 
forming a part of such plan is not a 
qualified trust) If a plan amendment de¬ 
creases the accrued benefit of any plan 
participant, unless the plan amendment 
satisfies the requirements of section 412 
(c)(8) (relating to certain retroactive 
amendments) and the regulations there¬ 
under. 

§ 1.411(e) Statutory provision*: mini¬ 
mum Testing a tan third*; appliralion 
of vesting itandartii to certain plan*. 

Sec. 411. Minimum resting standard*. 

• • • 

(e) Application of testing standards to cer¬ 
tain plans. (1) The provision* of this sec¬ 
tion (other than paragraph (2)) shall not 
apply to— 

(A) A governmental plan (within the 
meaning of section 414 (d) >. 

(B) A church plan (within the meaning of 
section 414(e)) with respect to which the 
election provided by section 410(d) horn not 
been made. 

(C) A plan which has not. at any Ume 
after the date of the enactment of the Em¬ 
ployee Retirement Income Security Act of 
1974. provided for employer contributions, 
and 

(D) A plan established and maintained by 
a society, order, or association described in 
section 501(c) (8) or (9). If no part of the 
contributions Vo or under such plan are made 
by employers of participants in such plan. 

(2) A plan described In paragraph (1) 
shall be treated as meeting the requirements 
of this section, for purposes of section 401 (a), 
If such plan meets the vesting requirements 
resulting from the application of sections 
401(a)(4) and 401(a)(7) as tn effect on the 
day before the date of the enactment of the 
Employee Retirement Income Security Act of 
1974. 

(Section 411(e) added by aec. 1012(a). Em¬ 
ployee Retirement Income Security Act 1974 
(88 Stat. 912)| 

Par. tO. The follow*Ing new sections are 
added immediately after ff 1.412(0-1: 

§ 1.413 Statutory provision*; collectively 
bargained plan*, etc. 

Sec. 413 Collectively bargained plans, etc. 

(a) Application of subsection (b). Subsec¬ 
tion (b) applies to— 

(1) A plan maintained pursuant to an 
agreement which the Secretary of Labor finds 
to be a collective-bargaining agreement be¬ 
tween employee representatives and one or 
more employers, and 

(2) Each trust which Is a part of such 
plan. 

(b) General rule. If this subsection applies 
to a plan, not withstanding any other provi¬ 
sion of this title— 

(1) Participation Section 410 shall be ap¬ 
plied as If all employees of each of the em¬ 
ployers who are parties to the collective bar¬ 
gaining agreement and who are subject to 
the same benefit computation formula under 
the plan were employed by a single employer. 

(2) Discrimination . etc. Sections 401(a) 
(4) and 411(d)(3) shall be applied as if aU 
participants who are subject to the same 
benefit computation formula and who are 
employed by employers who are parties to 
the collective bargaining agreement wero 
employed by a single employer. 

(3) exclusive bene/it. For purposes of sec¬ 
tion 401(a), in determining whether the plan 
of an employer la for the exclusive benefit of 
his employees and their beneficiaries, all plan 


participants shall be considered to be his 
employees 

(4) Vesting. Section 41! (other than sub¬ 
section (d)(3)) shall be applied as if all 
employers who have been parties to the col¬ 
lective bargaining agreement constituted a 
single employer, except that the application 
of any rules with respect to breaks In service 
shall be made under regulations prescribed 
by the Secretary of Labor. 

<S) Funding. The minimum funding 
standard provided by section 412 shall be 
determined as if all participants In the plan 
were employed by a single employer. 

(A) Liability for funding tax. For a plan 
year the liability under section 4971 of each 
employer who is a party to the collective 
bargaining agreement shall be determined in 
a reasonable manner not inconsistent with 
regulations prescribed by the Secretary or his 
delegate— 

(A) First on the basis of their respective 
delinquencies In meeting required employer 
contributions under the plan, and 

(B) Then on the basis of their respective 
liabilities for contributions under the plan. 

(7) Deduction limitations . Each appli¬ 
cable limitation provided by section 404(a) 
nhall be determined a* if all participants in 
the plan were employed by a single employer. 
The amounts contributed to or under the 
plan by each employer who la a party to the 
agreement, for the portion of his taxable 
year which la included within such a plan 
year, shall be considered not to exceed such 
a limitation If the anticipated employer con¬ 
tributions for such plan year (determined 
in a manner consistent with the manner In 
which actual employer contributions for 
such plan year are determined) do not ex¬ 
ceed such limitation, if such anticipated 
contribution* exceed such a limitation, the 
portion of each such employer’s contribu¬ 
tions which Is not deductible under section 
404 shall be determined In accordance with 
regulations prescribed by the Secretary or 
his delegate. 

(8) Employees of labor unions. For pur¬ 
poses of this subsection, employees of em¬ 
ployee representative* shall be treated as 
employees of an employer described In sub¬ 
section (a)(1) If such representative* meet 
the requirements of sections 401(a)(4) and 
410 with respect to such employees. 

(c) Plans maintained by more than one 
employer. In the case of a plan maintained 
by more than one employer— 

(1) Participation. Section 410(a) shall be 
applied aa If all employees of each of the 
employers who maintain the plan were em¬ 
ployed by a single employer. 

(2) Exclusive benefit. For purposes of sec¬ 
tion 401(a). In determining whether the 
plan of an employer Is for the exclusive 
benefit of hi* employees and their benefl- 
claiie* all plan participant* Shall be con¬ 
sidered to be hit employees. 

(3) Vesting. Section 411 shall be applied 
as If aU employers who maintain the plan 
constituted a single employer, except that 
the application of any rule* with respect to 
breaks in service shall be made under regula¬ 
tions prescribed by the Secretary or Labor. 

(4) Funding. The minimum funding 
standard provided by section 412 shall be 
determined as If all participants In the ptan 
were employed by a single employer. 

(6) Liability for funding tax. For a plan 
year the liability under section 4971 of each 
employer who maintains the plan shall be 
determined In a reasonable manner not In¬ 
consistent with regulations prescribed by 
the Secretary or his delegate— 

(A) nrst on the basis of their respective 
delinquencies In meeting required employer 
contributions under the plan, and 

(B) Then on the basis of their respective 
liabilities for contributions under the plan. 


(A) Deduction l\mil at ions Each applicable 
limitation provided by Section 404 \ a) shall 
be determined as If all participant* in the 
^ plan were employed by a single employer. 
The amount* contributed to or under the 
plan by each employer who maintains the 
plan, for the portion of this taxable year 
which Is Included within such a ptan year, 
shall be considered not to exceed such a 
limitation if the anticipated employer con¬ 
tributions for such plan year (determined 
In a reasonable manner not inconsistent with 
regulation* prescribed by the Secretary or 
hU delegate) do not exceed ruch UmKailon 
If such anticipated contributions exceed such 
a limitation, the portion of each such em¬ 
ployer* contribution* which I* not deduct¬ 
ible under section 404 shall be determined 
In accordance with regulation* prescribed 
by the Secretary or his delegate. 

Allocation* of amount* under paragraphs 
(4). (A), and (6), among the employers 
maintaining the plan, shall not be Incon¬ 
sistent with regulations prescribed for this 
purpose by the Secretary or hi* delegate. 

(Sec. 413 a* added by sec, 1014. Employee Re¬ 
tirement Income Security Art 1974 (A8 Stab 
724)) 

§ 1.413—1 Special rule* for collect holy 
bargained plan*. 

(a) through (d) (Reserved! 

(e> Vesting. Section 411 (other than 
section 411(d)(3) relating to termina¬ 
tion or partial termination; discontinu¬ 
ance of contributions) and the regula¬ 
tions thereunder shall be applied as if 
all employers who have been parties to 
the collective-bargaining agreement con¬ 
stituted a single employer. The applica¬ 
tion of any rules with respect to breaks 
in service under section 411 shall be made 
under regulations prescribed by the Sec¬ 
retary of Labor. Thus, for example, all 
the hours which an employee worked for 
each employer in a collectively-bargained 
plan would be aggregated In computing 
the employee's hours of service under the 
plan. See also 5 210 of 29 CFR Part 2530 
<Department of Labor regulations relat¬ 
ing to minimum standards for employee 
pension benefit plans). 

§ 1.113—2 Special rule* for plan* main¬ 
tained by more than one cmployrr. 

(a> through (c) fReserved! 

(d) Vesting. Section 411 and the regu¬ 
lations thereunder shall be applied as if 
all employers who maintain the plan 
constituted a single employer. The ap¬ 
plication of any rules with respect to 
breaks in service under section 411 shall 
be made under regulations prescribed by 
the Secretary of Labor. Thus, for ex¬ 
ample. all the houra which an employee 
worked for each employer maintaining 
the plan would be aggregated In com¬ 
puting the employee's hours of sendee 
under the plan. See also I 210 of 29 CFR 
Part 2530 (Department of Labor regula¬ 
tions relating to minimum standards for 
employee pension benefit plans). 

Par. II. 8ection 1.801 Is amended by 
revising paragraph (g)(7) and the his¬ 
torical note to read as follows: 

§ 1.801 Statutory provUions; definition 
of life iiuoranrc company. 

Sec. 801. Definition of Ufe insurance com¬ 
pany. • • • 

(g) Contract* with reserve* based on seg¬ 
regated asset accounts. • • • 
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(7) Basis of assets held for qualified pen- 
sion plan contracts. In the owe of contracts 
described In subparagraph (A), (B), <C). 
,0), or (E) of section 805(d) (1), the basis 
of each asset in a segregated asset account 
‘hail (in addition to all other adjustment* 
to basis) be—* • • 


| Sec. 801 as amended by sec. 2, Lire Insur¬ 
ance Company Tax Act 1085 (70 6tat. 36); 
sec. 2. Life Insurance Company Tax Act 1050 
(73 Slat. 112); sec 3. Act of October 23. 1062 
iPub. L. 87-858. 76 Slat. 1134); sec. 121. Tax 
Reform Act I960 (83 Slat. 541); sec. 2002(g) 
(ll), Employee Retirement Income Security 
Act 1974 ( 88 Stat. 970) | 

§ 1.801-fi l Amended I 

Par. 12. Paragraph <g) of ft l 801-8 is 
amended by deleting “or <D)” the two 
places it appears therein and inserting 
in lieu thereof 44 <D>. or <E)". 

Par. IS. Section 1,805 is amended by 
revising subsection <d)<l> and the his¬ 
torical note. These amended provisions 
read as follows: 


§ 1.805 Statutory prm i»«on*: policy and 
other contract liability requirement*. 

See. 805 Policy and other contract liability 
requirements. • • • 

(d) Pension plan reserves —<1) Pension 
plan reserves defined. For purposes of this 
part, the term “pension plan reserves’* 
mesa* that portion of the life Insurance re¬ 
serves which U allocable to contracts— 

(A) Purchased under contracts entered 
Into with trusts which (as of the time the 
contract* were entered into) were deemed to 
be ( 1 ) trusts described In section 401(a) and 
exempt from tax under section 601 (a), or 
(tl) trusts exempt from tax under section 
165 of the Internal Revenue Code of 1930 or 
tl i' [Corresponding provisions of prior revenue 
laws; 

<B) Purchased under contracts entered 
Into under plana which (as of the time the 
contract* were entered Into) were deemed to 
be plans described In section 403(a). or plans 
meeting the requirements of section 105(a) 
<3), (4). (5). and ( 6 ) of the Internal Rev¬ 
enue Code of 1939; 

(C) Provided for employees of the life In¬ 
surance company under a plan which, for the 
taxable year, meets the requirements of sec- 
tkm <3). (4). (5), ( 6 ). 18 ). ( 11 ). 

M2). (13). (14). (15). ( 161 . and (10); 

iD) Purchased to provide retirement an¬ 
nuities for it* employees by an organization 
*hlch (as of the time the contracts were 
purchased) wa* an organization described in 
section 501(c)(3) which was exempt from 
tax under section 501 (a) or was an organiza¬ 
tion exempt from tax under section 101 ( 6 ) 
of the Internal Revenue Code of 1939 or the 
' responding provisions of prior revenue 
laws, or purchased to provide retirement an¬ 
nuities for employees described In section 
4 °3(b) ( 1 ) (A) (il) by an employer which Is 
* State, a political subdivision of a State, or 
fcn °«ency or instrumentality of any one or 
more of the foregoing; or 

(E) Purchased under contracts entered 
uto with trusts which (at the time the con¬ 
tracts were entered Into) were individuals 
retirement accounts described in eoctlon 
4 <J8(a) or under contracts entered into with 
individual retirement annuities described in 
action 408(b). 


ISec. 805 an Amended by sec 2. Life Insurant 
company Tax Act 1955 ( 70 8tat. 43); sec. S 
“f urmnce Company Income Tax Ac 
im (73 Stat. 118); sec 7 Self-Employed In 


dividual* Tax Retirement Act 1962 (76 

Stat. 828); sec. 007(a). Tax Reform Act 
I960 (83 Stat. 715); secs. 1018(a)(6). 

2002(g) (9). and 2004(c) (3) . Employee Retire¬ 
ment Income Security Act 1974 (88 Stat. 
929. 970. and 986) ) 

Par. 14. Section 1.805-7 13 amended by 
revising paragraphs (3) and <4> and 
adding a new paragraph (5) to para¬ 
graph <b) thereof to read as follows: 

§ 1.80.>—7 IVnxidn plan rrMTM% 

(b> Pension plan reserves defined. 

• • • 

(3) Provided for employees of the life 
insurance company under a plan which 
for the taxable year meet the require¬ 
ments of section 401(a) (3). (4), (5), 
(7). *8), <11 >, <12), (13). (14), (15), 
(16'. and <19) for the taxable vear to 
which such paragraphs apply. For the 
purposes of this subparagraph, the term 
“employees’* Includes full-time life in¬ 
surance salesmen treated as employees 
under section 7701 *a> <20 >; 

(4> Purchased to provide retirement 
annuities for the employees of an or¬ 
ganization which (as of the time the 
contracts were purchased) was an or¬ 
ganization described in section 501(c) 
<3> which was exempt from tax under 
section 50Ka) or was an organization 
exempt from tax under section 101(6) of 
the Internal Revenue Code of 1939 or the 
corresponding provisions of prior reve¬ 
nue laws. The definition of pension plan 
reserves described In section 805(d)(1) 

«D> and this paragraph includes only life 
Insurance reserves held under contracts 
purchased by those organizations de¬ 
scribed In section 50Kc> (3> and exempt 
from tax under section 501(a). and does 
not Include life Insurance reserves held 
under contracts purchased by organiza¬ 
tions described under any other provi¬ 
sion of section 501(c). Accordingly, the 
reserves held under contratcs purchased 
by such other exempt organizations, or 
by entities not subject to Federal income 
tax (such as a State, municipality, etc.), 
shall not be treated as pension plan re¬ 
serves unless they qualify as such under 
section 805(d) (1) (A). (B>. (C), cur <E); 
or 

<5> Purchased under contracts entered 
into with trusts which (at the time the 
contracts were entered Into) were indi¬ 
vidual retirement accounts described In 
section 408<a) or under contracts en¬ 
tered into with individual retirement an¬ 
nuities described in section 408<b). 

• • • « • 

JFR Dor 75-29375 Filed 10-28-75:4 44 pm] 

Internal Revenue Service 
[ 26 CFR Part I J 

EMPLOYEES OF ORGANIZATIONS 
UNDER COMMON CONTROL 

Notice of Proposed Rule Making 

Notice is hereby given that the regula¬ 
tions set forth in tentative form in the 
attached appendix are propo6ed to be 
prescribed by the Commissioner of In¬ 
ternal Revenue, with the approval of the 


Secretary’ of the Treasury or his dele¬ 
gate. Prior to the Anal adoption of such 
regulations, consideration will be given 
to any comments pertaining thereto 
which are submitted in writing (prefer¬ 
ably six copies) to the Commissioner of 
Internal Revenue. Attention: CC:LR:T. 
Washington, D.C. 20224. by January’ 4, 
1976. Pursuant to 26 CFR 601.601(b), 
designations of material as confidential 
or not to be disclosed, contained in such 
comments, will not be accepted. Thus, 
persons submitting written comments 
should not Include therein material that 
they consider to be confidential or inap¬ 
propriate for disclosure to the public. It 
will be presumed by the Internal Reve¬ 
nue Service that every written comment 
submitted to it in response to this notice 
of proposed rule making is intended by 
the person submitting it to be subject 
in its entirety to public inspection and 
copying in accordance with the proce¬ 
dures of 26 CFR 601.702<d) (9). Any 
person submitting written comments 
who desires an opportunity to comment 
orally at a public hearing on these pro¬ 
posed regulations should submit a re¬ 
quest. In writing, to the Commissioner 
by January 4. 1976. In such case, a pub¬ 
lic hearing will be held, and notice of the 
time, place, and date will be published 
in a subsequent issue of the Federal Reg¬ 
ister. unless the person or persons who 
have requested a hearing withdraw their 
requests for a hearing before notice of 
the hearing has been filed with the Office 
of the Federal Register. The proposed 
regulations are to be Issued under the 
authority contained in sections 414 (b> 
and (c) (88 Stat. 925; 26 U.8.C. 414 (b) 
and <c>> and 7805 <G8A Stat. 917; 26 
U.S.C. 7805) of the Interna] Revenue 
Code of 1954. 

Donald C. Alexander. 

Commissioner of Internal Rcienuc. 

This document contains a proposed 
amendment to the Income Tax Regula¬ 
tions <26 CFR Part 1) under section 414 
<b) and (c) of the Internal Revenue 
Code of 1954. as added by section 1015 
of the Employee Retirement Income Se¬ 
curity Act of 1974 <88 Stat. 925 >, relat¬ 
ing to employees of a controlled group of 
corporations and employees of partner¬ 
ships, proprietorships, etc., which arc 
under common control. The proposed 
regulations contained in tills document 
also apply for purposes of section 210 <r > 
and <d> of such Act <88 Stat. 866. 867*. 

Section 414<b> provides that if a sin¬ 
gle plan is adopted by two or more mem¬ 
bers of a controlled group of corpora¬ 
tions, the minimum funding standard 
provided in section 412, the tax imposed 
by section 4971, and the applicable lim¬ 
itations provided by section 404<a) are 
determined as If such members were a 
single employer. For purposes of this 
rule, the term “controlled group of cor¬ 
porations*' has the meaning assigned to 
it under section 1563(a) and the regula¬ 
tions therounder. except that it does not 
include an “Insurance group** described 
in section 1563(a) (4). Also. In determin¬ 
ing whether a controlled group exist*. 
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section 1563(e)(3)(C) (relating to con¬ 
structive ownership oX stock owned by 
an employee's trust) Is not to be applied. 
For purposes of this rule, two or more 
corporations connected by stock owner¬ 
ship described In section 1563(a) (1). 
(2). or (3) are members of a controlled 
group of corporations whether or not 
they arc ‘'component members of a con¬ 
trolled group" within the meaning of 
section 1563(b). 

Section 414(c) contains special rules 
which apply in the case of two or more 
trades or businesses which are under 
common control. If two or more trades 
or businesses are under common con¬ 
trol* then for purposes of applying the 
provisions of sections 401 (qualified pen¬ 
sion. profit-sharing, and stock bonus 
plans), 410 (minimum participation 
standards), 411 (minimum vesting stand¬ 
ards), and 415 (limitations on benefits 
and contributions under qualified plans) 
all employees of all trades or businesses 
under common control are treated as em¬ 
ployed by a single employer. 

Proposed ft1.414(c)-2(a) provides that 
two or more trades or businesses are un¬ 
der common control If they constitute 
either a "parent-subsidiary group of 
trades or businesses under common con¬ 
trol". a "brother-sister group of trades or 
businesses under common control", or a 
"combined group of trades or businesses 
under common control". 

Paragraph (b)(1) of proposed ft 1.414 
(0-2 defines a parent-subsidiary group 
to mean one or more chains of organiza¬ 
tions (sole proprietorships, partnerships, 
trusts, estates, and corporations) con¬ 
ducting trades or businesses connected 
through ownership of a controlling inter¬ 
est with a common parent organization If 
a controlling Interest of each organi¬ 
zation other than the common parent U 
owned by one or more of the other or¬ 
ganizations and the common parent owns 
a controlling interest in at least one of 
the other organizations. 

Paragraph (b)(2) of proposed $ 1.414 
(c)-2 defines the phrase "controlling In¬ 
terest" to mean: ownership of stock pos¬ 
sessing at least SO percent of the total 
combined voting power of all classes of 
stock entitled to vote or at least 80 per¬ 
cent of the total value of shares of all 
classes of stock of a corporation; owner¬ 
ship of an actuarial interest of at least 80 
percent of a trust or estate: ownership of 
at least 80 percent of the profits or capi¬ 
tal interest of a partnership: and owner¬ 
ship of 100 percent of a sole proprietor¬ 
ship. 

Paragraph (c)(1) of proposed ft 1.414 
(c>-2 defines a brother-sister group to 
mean two or more organizations con¬ 
ducting trades or businesses if the same 
five or fewer persons who are Individuals, 
estates, or trusts own a controlling in¬ 
terest of each organization and effective 
control of each organization exists tak¬ 
ing Into account the ownership of each 
such person only to the extent such 
ownership U Identical with respect to 
each organization. Paragraph (c) (2) of 
proposed ! 1.414(0-2 defines the phrase 
"effective control" to be an ownership 
Interest of more than 50 percent 


Paragraph (d) of proposed 5 1.414(0- 
2 defines a combined group to mean any 
group of three or more organizations If 
each organization Is a member of either 
a parent-subsidiary group or a brother- 
sister group and at least one such orga¬ 
nization U the common parent of a 
parent-subsidiary group and la also a 
member of a brother-sister group. 

Proposed 11.414(0)-3 provides that In 
the determination of controlling Interest 
or effective control certain Interests or 
stock arc to be excluded and treated as 
not outstanding. Paragraph (b) of pro¬ 
posed 5 1.414(c)-3 provides the rules for 
a parent-subsidiary group and para¬ 
graph (c) provides the rule* for a 
brother-sister group. The purpose of 
these rules is to prevent persons from 
divesting themselves of sufficient owner¬ 
ship to avoid the application of proposed 
5 1.414(0-2 without divesting them¬ 
selves. as a practical matter, of the bene¬ 
fits of the ownership of an organization. 

Proposed ft 1.414(c)-4 provides con¬ 
structive ownership rules that apply In 
determining the ownership of an Interest 
In an organization. 

Proposed amendment to the regukt- 
tions. In order to conform the Income 
Tax Regulations (26 CPR Part 1) to re¬ 
flect the addition of section 414 <b> and 
(c) to the Internal Revenue Code of 
1954 by section 1015 of the Employee Re¬ 
tirement Income Security Act of 1974 (88 
Slat. 925) and to prescribe rules under 
section 210 (c> and (d) of such Act (88 
8tat. 866. 867), the Income Tax Regula¬ 
tions are amended as follows: 

The following new sections are pro¬ 
posed to be added Immediately after 
ft 1.405-3: 

g 1.414(b) Statutory provUiom; defini¬ 
tion- and apccial rule*; employers of 
controlled group of corporations. 

Sec. 414. Definitions and special rules. 

• • • • • 

(b) Employees of controlled group of cor - 
potations. For purposes of sections 401, 410. 
411, and 415. all employe** of all corporation* 
which are members of a controlled group of 
corporations (within the meaning of section 
1563(a). determined without regard to sec¬ 
tion 1563(a) (4) and (e)(3)(0)) shall be 
treated as employed by a single employer. 
With respect to a plan adopted by more than 
one such corporation, the minimum funding 
standard of section 412, the tax Imposed by 
section 4971, and the applicable limitation* 
provided by section 404(a) shall be deter¬ 
mined as If all such employers were a single 
employer, and allocated to each employer In 
accordance with regulations prescribed by 
the Secretary or his delegate. 

[Sec. 414(b) as added by sec. 1015. Employee 
Retirement Income Security Act, 1974 (88 
Stat. 925)1 

§ 1.414 (b)-l Controlled group of cor¬ 
poration*, 

(a) Definition of controlled group of 
corporations. For purposes of this sec¬ 
tion. the term "controlled group of cor¬ 
porations" has the same meaning as Is 
assigned to the term In section 1563(a) 
and the regulations thereunder, except 
that (1) the term "controlled group of 
corporations" shall not Include an "In¬ 
surance group" described In section 1563 


(a) (4) and (2) section 1563(e) (3) (C) 
(relating to stock owned by employees 
trust) shall not apply. For purposes of 
this section, the term "members of a 
controlled group" means two or more 
corporations connected through stock 
ownership described in section 1563(a) 
(1), (2). or (3). whether or not such 
corporations are "component members of 
a controlled group" within the meaning 
of section 1563(b). Two or more cor¬ 
porations are members of a controlled 
group at any time such corporations 
meet the requirements of section 1563(a) 
(as modified by this paragraph). For 
purposes of this section, If a corpora tier, 
is a member of more than one controlled 
group of corporations, such corporation 
shall he treated as a member of each 
controlled group. 

(b) Single plan adopted by two or 
more members. If two or more members 
of a controlled group of corporation, 
adopt a single plan fpr a plan year, then 
the minimum funding standard provided 
in section 412. the tax imposed by section 
4971, and the applicable limitations pro¬ 
vided by section 404(a) shall be deter¬ 
mined as If such members were a single 
employer. In such a case, the amount of 
such items and the allocable portion at¬ 
tributable to each member shall be de¬ 
termined In the manner provided in reg¬ 
ulations under sections 412, 4971, and 
404<a). 

(o) Cross reference. For rules relating 
to the application of sections 401, 410. 
411, and 415 with respect to two more 
trades or business which are under com¬ 
mon control, see section 414(c) and the 
regulations thereunder. 

§ 1.411(c) Statutory prnvudon*; defini¬ 
tion* and apccial rules; employ 
of pam>rr*liipft, proprldartin'p», 
which arc under common control. 

Sec. 414. Definitions and special rules . 

• a • • • 

(c) Employees of partnerships . proprietor¬ 
ships, etc., which are under common control 
For purpose* of section* 401, 410, 411, and 
415, under regulation* prescribed by the Sec¬ 
retary or hi* delegate, all employee* of trad*' 
or businesses (whether or not Incorporated) 
which are under common control shall be 
treated as employed by a tingle employer. 
The regulation* prescribed under IhU sub¬ 
section shall be based on principle* similar .o 
the principles which apply in the case of 
subsection (b). 

(Sec. 414(e) as added by toe 1015, em¬ 
ployee Income Retirement Security Act, 1974 
(68 Stat . 925) | 

g 1.414(c)—1 Commonly cuntru!I«*il 
trade* or bu*inc**ni. 

For purpose* of applying the provision* 

For purposes of applying the provisions 
of sections 401 (relating to qualified pen¬ 
sion. profit-sharing, and stock bonus 
plans), 410 (relating to minimum par¬ 
ticipation standards), 411 (relating to 
minimum vesting standards), and 415 
(relating to .limitations on benefits ana 
contributions under qualified plans), ail 
employees of two or more trades or busi¬ 
nesses under common control within the 
meaning of ft 1.414(0-2 for any period 
shall be treated as employed by a single 
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rmployer. Bee sections 401, 410, 411. and 
415 and the regulations thereunder for 
rules relating to employees of trades or 
businesses which arc under common 
control. See f 1.4l4(c>-$ for effective 
date. 

| I.M l(r)—2 Two or morr trade* or 
biHhifMCii under rontmoa control. 

(a) 7n general. For purposes of this 
Motion, the term “two or more trades or 
bu messes under common control" means 
any croup of trades or businesses which 
is cither a “parent-subsidiary’ group 
of trades or businesses under common 
control" as defined in paragraph <b) of 
this section, a "brother-sister group 
of trades or businesses under common 
contror as defined in paragraph CC) of 
this section, or a “combined group of 
trades or businesses under common con¬ 
trol" as defined in paragraph <d> of this 
section. For purposes of this section and 
ft 1 414CO-3 and 1.414<c>-4. the term 
M orfc: ntzation“ means a sole proprietor¬ 
ship. a partnership (as defined in sec¬ 
tion 7701(a) (2)), a trust, an estate, or a 
corporation. 

<b) Parent-subsidiary group of trades 
or businesses under common control — 
<l> General. The term “parent-subsid¬ 
iary group of trades or businesses under 
common control- means one or more 
chains of organizations conducting 
trade* or businesses connected through 
ownership of a controlling interest with 
a co:rjnon parent organization if— 

<i) A controlling interest in each of 
the o'sanitations, except the common 
parent organization, is owned t directly 
and with the application of $ 1.414(c) -4 
<b)(l), relating to options) by one or 
more of the other organizations; and 

01) The common parent organization 
owns < directly and with the application 
oi i 1414(c>-4<bHl>, relating to op¬ 
tions) a controlling interest in at least 
one of the other organizations, excluding. 
In computing such controlling Interest, 
any direct ownership interest by such 
oUk r organizations. 

<2> Controlling interest defined —(1) 
Controlling interest. For purposes of par¬ 
agraphs <b) and (c) of this section, the 
phrase “controlling interest" means: 

*A) In the case of an organization 
which is a corporation, ownership of 
stock i>ofisc6slng at least 80 percent of 
total combined voting power of all classes 
o? stock entitled to vote of such corpo¬ 
ration or at least 80 percent of the total 
value of shares of all classes of stock of 
such corporation: 

In the case of an organization 
which Is a trust or estate, ownership of 
on actuarial Interest of at least 80 per¬ 
cent of such trust or estate: 

,C) the case of an organization 
v hich Is a partnership, ownership of at 
’ ;L t 80 percent of the profits interest or 
capital interest of such partnership: and 

<D> in the case of an organization 
^ich is a sole proprietorship, ownership 
°? Mich sole proprietorship 


(U) Actuarial Merest. For purposes of 
this section, the actuarial Interest of each 
beneficiary of a trust or estate shall be 
determined by assuming the maximum 
exercise of discretion by the fiduciary in 
favor of such beneficiary. The factors 
and methods prescribed in 4 20.2031-10 
of this chapter (Estate Tax Regulations) 
for use in ascertaining the value of an 
interest in property for estate tax pur¬ 
poses shah be used for purposes of this 
subdivision to determining a beneficiary’s 
actuarial interest. 

(c) Brother-sis ter group of trades or 
businesses under common control —(1) 
General. The term "brother-sister group 
of trades or businesses under common 
control" means two or more organiza¬ 
tions conducting trades or businesses if 
(i) the same five or fewer persons who 
are individuals, estates, or trusts own 
(directly and with the application of 
4 1.414Cc)-4>, singly or to combination, 
a controlling Interest of each organiza¬ 
tion, and <U) taking into account the 
ownership of each such person only to 
the extent such ownership is identical 
with respect to each such organization, 
such persons are to effective control of 
each organization. 

(2) Effective control defined. For pur¬ 
poses of this paragraph, persons are to 
“effective control" of an organization 
If— 

<D In the case of an organization 
which is a corporation, such persons own 
stock possessing more than 50 percent of 
the total combined voting power of &U 
classes of stock entitled to vote of such 
corporation or more than 50 percent of 
the total value of shares of all classes of 
stock of such corporation: 

<ll> In the case of an organization 
which is a trust or estate, such persons 
own an aggregate actuarial interest of 
more than 50 percent of such trust or 
estate; 

(111) In the case of an organization 
which is a partnership, such persons own 
an aggregate of more than 50 percent of 
the profits interest or capital interest of 
such partnership: and 

(Iv) In the case of an organization 
which is a sole proprietorship, such per¬ 
sons own such sole proprietorship. 

(d) Combined group of trades or busi¬ 
nesses under common control. The term 
“combined group of trades or businesses 
under common control" means any 
group of three or more organizations. If 

(1) each such organization U a member 
of cither a parent-subsidiary group of 
trades or businesses under common con¬ 
trol or a brother-sister group of trades 
or businesses under common control, and 

(2) at least one such organization Is thtf 
common parent organization of a par¬ 
ent-subsidiary group of trades or busi¬ 
nesses under common control and is also 
a member of a brother-sister group of 
trades or businesses under common 
control. 

(e> Examples. The definitions of par¬ 
ent-subsidiary group of trades or busi¬ 
nesses under common control, brother* 


sister group of trades or businesses under 
common control, and combined group of 
trades or businesses under common con¬ 
trol may be illustrated by the following 
examples. 

Example </). (ft) The ABC Partnemhlp 
ownu stock poeseselng 80 percent of the total 
combined voting power of all dosses of stock 
entitled to vote of 8 Corporation. ABC la the 
common parent of ft parent hiu bsidlar y group 
of trades or businesses tinder common con* 
trol consisting of the ABC Partnership and 8 
Corporation. 

(b) Amu mo the same facts aa in (a) and 
assume further that S owns 80 percent of the 
profits interest in the DEF Partnership The 
ABC Partnership la the common parent of a 
parent-aubsldary group of trades or busi¬ 
nesses under common control consisting of 
the ABC Partnership. 8 Corporation, and the 
DKP Partnership. The result would be the 
eamo If the ABC Partnership, rather than 8. 
owned 80 percent of the profits interest In 
the DBF Partnership. 

Example (1). L Corporation owns 80 per¬ 
cent of the only class of stock of T Corpora¬ 
tion. and T. In turn owns 40 percent of the 
capital interest In the OHI Partnership. L 
also owns 80 percent of the only class of stock 
of N Corporation and N. In turn, owns 40 
percent of the capital Interest In the OHI 
Partnership. L is the common parent of a 
parent-subsidiary group of trades or busi¬ 
nesses under common control consisting of L 
Corporation. T Corporation. X Corporation, 
and the OHI Partnership. 

Example (J) ABC Partnership owns 75 per¬ 
cent of the only class of stock of X and V 
Corporations; X owns all the remaining stock 
of Y. and Y owns all the remaining stock of 
X. Since tnterorgantaation ownership Is ex¬ 
cluded (that Is. treated as not outstanding) 
for purposes of determining whether ABC 
owns a controlling interest of at least one of 
the other organization*. ABC Is treated as the 
owner of stock possessing 100 percent of the 
voting power and value of X and of Y for 
purposes of paragraph (b)(1)(H) of this eeo- 
tlon. Therefore, ABC Is the common parent 
of a parent -a u butch ary group of trades or 
businesses under common control consisting 
of the ABC Partnership, X Corporation, and 
Y Corporation. 

Example (4). Unrelated Individuals A. B. 
C. D, E. and F own an Interest In note pro¬ 
prietorship A. a capital Interest In the OHr 
Partnership, and stock of corporation* W. 
X. Y. and Z (each of which has only one class 
of stock outstanding) in the following 
proportions: 

lamest) 


. Onpmlnfctlon* fdmtkwl 

UnUviduiUa - ewnor- 

A GDI W X Y 7. uhu> 



Total_iso 100 tan too too too so 


Under these facts the following 
brother-sister groups of trades or busi¬ 
nesses under common control exist: A. 
GHI, W. X, and Y; A. GHI. W. X. and Z; 
A. GHI. W. Y. and Z; A. GHI, X, Y. and 
Z; and A. W. X, Y. and Z. 

Example (5). The outstanding stock of 
corporations U and V. which have only 
one class of stock outstanding, is owned 
by unrelated individuals as follows: 
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(In porcocitl 


OnrnnitaUooj IdenlloeJ 

Individuals --- owtumhlp 



ToUL_ IW 100 » 


Corporations U and V ore not members of 
& brother-sister group of trades or busi¬ 
nesses under common control because at 
least 80 percent of the stock of each corpora¬ 
tion Is not owned by tho same five or fewer 
persons, 

Example («). A. an Individual, owns a 
controlling Interest In ABC Partnership and 
DEF Partnership. ABC. In turn, owns a con¬ 
trolling Interest In X Corporation. Since 
ABC, DEF. and X are each members of either 
a parent-subsidiary group or a brother-sister 
group of trades or businesses under common 
control, and ABC is the common parent of 
a parent-subsidiary group of trades or busi¬ 
nesses under common control consisting of 
ABC and X, and also a member of a brother- 
sister group of trades or businesses under 
common control consisting of ABC and DEF. 
ABC Partnership. DEF Partnership, and X 
Corporation are members of the same com¬ 
bined group of trades or businesses under 

common control. 

§ 1.114(c)—3 Entrlmion of certain In¬ 
terests or stock in determining con¬ 
trol. 

<a> In general For purposes of 9 1.414 
(c)-2(b) (2) (1) and (c) (2), the term “in¬ 
terest" and the term "stock" do not In¬ 
clude an Interest which Is treated as not 
outstanding under paragraph <b> of this 
section In the case of a parent-subsidiary 
group of trades or businesses under com¬ 
mon control or under paragraph (c) of 
this section In the case of a brother-sister 
group of trades or businesses under com¬ 
mon control. In addition, the term 
"stock" does not include treasury stock 
or non voting stock which is limited and 
preferred as to dividends. For definitions 
of certain terms used In tills section, see 
paragraph (d) of this section. 

(b) Parent-subsidiary group of trades 
or businesses under common control — 

(1) In general. If an organization «here- 
inafter In this section referred to as 
"parent organization") owns (within the 
meaning of paragraph (b) (2> of this 
section) — 

U> In the case of a corporation, 50 
percent or more of the total combined 
voting power of all classes of stock en¬ 
titled to vote or of the total value of 
shares of all classes of stock of such 
corporation, 

(IP In the case of a trust or an estate, 
an actuarial Interest (within the mean¬ 
ing of 9 1.4l4(c)-2<b) (2) (11)) of 50 per¬ 
cent or more of such trust or estate, and 
(ill) In the case of a partnership, 50 
percent or more of the profits or capital 
interest of such partnership, 

then for purposes of determining 
whether the parent organization or such 


other organization (hereinafter in this 
section referred to as "subsidiary orga¬ 
nization") is a member of a parent-sub¬ 
sidiary group of trades or businesses un¬ 
der common control, an Interest in such 
subsidiary organization excluded under 
paragraph (b> (3, (4). (5). or (6) of this 
section ahAll be treated as not 
outstanding. 

(2) Ownership. For purposes of para¬ 
graph (b)(1) of this section, a parent 
organization shall be considered to own 
an Interest in or stock of another organi¬ 
zation which it owns directly or in¬ 
directly with the application of para¬ 
graph (b)(1) of 9 1.414(0-4 and— 

<i) In the case of a parent organization 
which is a partnership, a trust, or an 
estate, with the application of paragraph 
(b) (2). (3). and (4) of I 1,414(0-4, and 

(11) In the case of a parent organiza¬ 
tion which is a corporation, with the 
application of paragraph (b) (4) of 
f 1,414(0-4. 

(3) Plan of deferred compensation. An 
interest which is an interest in or stock 
of the subsidiary organization held by 
a trust which is part of a plan of de¬ 
ferred compensation (within the mean¬ 
ing of section 406(a)(3) and the regu¬ 
lations thereunder) for the benefit of the 
employees of the parent organization or 
the subsidiary organization shall be 
excluded. 

(4) Principal owners , officers , etc. An 
interest which is an interest in or stock 
of the subsidiary organization owned 
(directly and with the application of 
i 1.414(0-4) by an individual who Is a 
principal owner, officer, partner, or fi¬ 
duciary of the parent organization shall 
be excluded. 

(5) Employees. An Interest which Is an 
interest in or stock of the subsidiary 
organization owned (directly and with 
the application of 1 1.414(0-4) by an 
employee of the subsidiary organization 
shall be excluded If such Interest or such 
stock is subject to conditions which sub¬ 
stantially restrict or limit the employee’s 
right (or if the employee constructively 
owns such Interest or such stock, the di¬ 
rect or record owner’s right) to dispose 
of such interest or such stock and which 
run in favor of the parent or subsidiary 
organization. 

<0) Controlled exempt organization. 
An interest which Is an interest in or 
stock of the subsidiary organization shall 
be excluded if owned (directly and with 
the application of 9 1.414(c)-4) by an 
organization (other than the parent or¬ 
ganization) : 

(1) To which section 501 (relating to 
certain educational and charitable or¬ 
ganizations which are exempt from tax) 
applies, and 

(ii> Which is controlled directly or In¬ 
directly (within the meaning of para¬ 
graph (d) (7) of this section) by the 
parent organization or subsidiary or¬ 
ganization. by an Individual, estate, or 
trust that is a principal owner of the 
parent organization, by an officer, 
partner, or fiduciary of the parent or¬ 
ganization, or by any combination there¬ 
of. 


(c) Brother-sister group of trades or 
businesses under common control— *\> 
In general. If five or few’er persons (here¬ 
inafter in tills section referred to as 
"common owners") who are individual. 
estates, or trusts, own (directly and with 
the application of 9 1.414(0-4) — 

(1) In the case of a corporation, 50 
percent or more of the total combined 
voting power of all classes of stock en¬ 
titled to vote or of the total value of 
shares of all classes of stock of such cor¬ 
poration. 

<il) In the case of a trust or an estate, 
an actuarial interest (within the mean¬ 
ing of 5 1.414(c)-2(b) (2) (ii)) of 50 per¬ 
cent or more of such trust or estate, and 

(ill) In the case of a partnership, 50 
percent or more of the profits or capital 
interest of such partnership, 

then for purposes of detremining 
whether such organization Is a member 
of a brother-sister group of trader, or 
businesses under common control, an 
interest in such organization excluded 
under paragraph (c) (2), (3), or (4) of 
this section shall be treated as not out¬ 
standing. 

(2) Exempt employee's trust. An in¬ 
terest which is an Interest in or stock of 
such organization held by an employee s 
trust described in section 401(a) which 
is exempt from tax under section 501(a) 
shall be excluded If such trust is for the 
benefit of the employees of such organi¬ 
zation. 

(3) Employees. An Interest which is an 
interest in or stock of such organization 
owned (directly and with the application 
of 8 1.414(c)-4) by an employee of such 
organization shall be excluded If such in¬ 
terest or stock Is subject to condition* * § 
which run In favor of a common owner 
of such organization or in favor of such 
organization and which substantially re¬ 
strict or limit the employee’s right (or if 
tho employee constructively owns such 
Interest or stock, the direct or record 
owner’s right) to dispose of such inter¬ 
est or stock. 

(4) Controlled exempt organization . 
An interest which is an interest in or 
stock of such organization shall be ex¬ 
cluded If owned (directly and with the 
application of 9 1.414(c)-4) by an orga¬ 
nization: 

<0 To which section 501(0 (3) (relat¬ 
ing to certain educational and charita¬ 
ble organizations which are exempt from 
tax) applies, and 

(il) which is controlled directly or in¬ 
directly (within the meaning of para¬ 
graph (d) (7) of this section) by such or¬ 
ganization, by an individual, estate, or 
trust that is a principal owner of such or¬ 
ganization. by an officer, partner, or fidu¬ 
ciary of such organization, or by any 
combination thereof. 

(d> Definitions— (1) Employee. For 
purposes of this section, the term "em¬ 
ployee" has the same meaning such term 
Is given in section 3306(1) of the Code 
(relating to definitions for purposes of 
the Federal Unemployment Tax Act). 

(2> Principal owner . For purposes of 
this section, the term "principal owner** 
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means a person who owns (directly and 
with the application of fi1.414(c)-4)— 

(1) In the case of a corporation. 5 per¬ 
cent or more of the total combined vot¬ 
ing power of all classes of stock entitled 
to vote In such corporation or of the 
total value of shares of all classes of 
took of such corporation; 

1 11) In the case of a trust or estate, an 
a t iarlal interest of 5 percent or more 
of ruch trust or estate; or 

(ill * In the case of a partnership. 5 per¬ 
cent or more of the profits Interest or 
capital Interest of such partnership. 

1 3) Officer . For purposes of this sec¬ 
tion. the term “officer" Includes the presi¬ 
dent, vice-presidents, general manager, 
treasurer, secretary, and comptroller of 
a corporation, and any other person who 
performs duties corresponding to those 
normally performed by persons occupy¬ 
ing such positions. 

< l) Partner. For purposes of this sec¬ 
tion. the term "partner" means any per¬ 
son defined in section 7701(a) (2) (relat¬ 
ing to definitions of partner). 

<5) Fiduciary. For purposes of this sec¬ 
tion and i 1.414<c)-<4), the term "fidu¬ 
ciary” has the same meaning as such 
trem is given in section 7701(a) (6) and 
the regulations thereunder. 

(6> Substantial conditions, il) In gen¬ 
eral- For purposes of this section, on in¬ 
terest in or stock of an organization is 
subject to conditions which substantially 
restrict or limit the right to dispose of 
such interest or stock and which run in 
favor of another person if the condition 
extends directly or indirectly to such 
person rights with respect to the acquisi¬ 
tion of the direct owner’s (or the record 
owner’s* interest or stock. For a condi¬ 
tion to be in favor of another person it 
U not necessary that such person be ex¬ 
tended a discriminatory concession with 
respect to price. A right of first refusal 
with respect to an interest or stock in 
favor of another person is a condition 
which substantially restricts or limits the 
direct or record owners right of dis¬ 
position which runs in favor of such per¬ 
son. Further, any legally enforceable 
condition which prohibits the direct or 
record owner from disposing of his or 
her interest or stock without the consent 
o! another person will be considered to 
be a substantial limitation running in 
favor of such person. 

<ii) Special rule . For purposes of par¬ 
agraph (c)(3) of this section only. If a 
condition which restricts or limits an 
employee's right (or direct or record 
oner’s right) to dispose of his or her 
interest or stock also applies to the in¬ 
terest or stock in such organization held 
by a common owner pursuant to a bona 
fide reciprocal purchase arrangement, 
uch condition shall not be treated as a 
substantial limitation or restriction. An 
• xample of a reciprocal purchase ar- 
-mgement is an agreement whereby a 
ommon owner and the employee are 
Kiven a right of first refusal with respect 
to stock of the employer corporation 
owned by the other party. If. however. 
!he agreement also provides that the 
common owner has the right to purchase 
the stock of the employer corporation 


owned by the employee in the event the 
corporation should discharge the em¬ 
ployee for reasonable cause, the purchase 
arrangement' would not be reciprocal 
within the meaning of this subdivision. 

(7) Control. For purposes of para¬ 
graph <b><6) and (cM4> of this section, 
the term "control" means control In fact. 
The determination of whether there 
exists control In fact will depend upon 
all of the facts and circumstances of 
each case, without regard to whether 
such control Is legally enforceable and 
irrespective of the method by which such 
control is exercised or exercisable. 

(c) Examples. The provisions of this 
section may be Illustrated by the follow¬ 
ing examples: 

Example (1). ABC Partnership owns 70 
percent of the capital interest and of the 
profits interest in the DEF Partnership. The 
remaining capital intercat and profits inter¬ 
est In DEF is owned as follows: 4 percent 
by A <a general partner in ABC), and 20 
percent by D (a limited partner in ABC). 
ABC satisfies the SO-percent capital interest 
or profits Interest ownership requirement of 
paragraph (b)(1) (ill) of this section with 
respect to DEF. since A and D are partners 
of ABC. under paragraph (b)(4) of tbit sec¬ 
tion the capital and profits interests In DEF 
owned by A aud D are treated as not out¬ 
standing for purposes of determining 
whether ABC and DEF are members of a 
parent-subsidiary group of trades or busi¬ 
nesses under common control under I 1.414 
(c)~2(b). Thu*. ABC is considered to own 
100 percent (70 r70) of the capital interest 
and profits interest in DEF. Accordingly. ABC 
and DEP are members of a parent-subsidiary 
group of trades or businesses under common 
control. 

Example ( 2 ). Assume the sumo facts as in 
example (1) and aesume further that A owns 
15 shares of the 100 shares of the only class 
of stock of 8 Corporation and DEP Partner¬ 
ship owns 75 shares of such stock. ABC satis¬ 
fies the SO percent stock requirement of 
paragraph (b)(1) (I) of this section with 
rexpect to S since ABC U considered as own¬ 
ing 52.5 percent (70 percent x 75 percent) of 
tha 3 stock with the application of I 1.414 
(c)-4(b) (2). Since A la a partner of ABC. the 
S stock owned by A Is treated as not out¬ 
standing for purposes of determining 
whether S Is a mmeber of a parent-subsidiary 
group of trades or buainesnes under common 
control. Thus. DEF Partnership is considered 
to own stock possessing 88.2 percent (75-5- 
85) of tho voting power and value of the 
S Stock. Accordingly. ABC Partnership, 
DEF Partnership, and S Corporation are 
members of a parent-subsidiary group of 
trades or businesses under common control. 

Example (3). ABC Partnership owns 00 
percent of the only class of stock of Cor¬ 
poration Y. D, the president of Y. owns the 
remaining 40 percent of the stock of Y. D has 
agreed that If she offer* her stock in Y for 
sate she will flint offer the stock to ABC at 
a price equal to the fair market value of 
the stock on the first date the stock Is offered 
for sale. 8inre D is an employee of Y within 
the meaning of section 8306(1) of the Code 
and her stock In Y ts subject to a condition 
which substantially restrict* or limits her 
right to dispose of such stock and runs tn 
favor of ABC Partnership. under paragraph 
(b) (5) of this section such stock U treated 
as not outstanding for purpose* of deter¬ 
mining whether ABC and Y are members of 
a parent-subsidiary group of trades or busi¬ 
nesses under common control. Thus. ABC 
Partnership fts considered to own stock pos¬ 


sessing 100 percent of the voting power and 
value of the stock of Y. Accordingly, ABC 
Partnership and Y Corporation are members 
of a parent-subsidiary group of trades or 
buMnewe* under common control. The re¬ 
sult would be the same If D’s husband. In¬ 
stead of D, owned directly the 40 percent 
stock interest in Y and such stock was sub¬ 
ject to a right of first refusal running tn 
favor of ABC Partnership. 

§ l.t 14(e)—4 Rule* for rlrirrmininc 
ownership. 

(a) In general . In determining the 
ownership of an interest in an organiza¬ 
tion for purposes of | 1.414(c) -2 and 
11.414(c) -3. the constructive ownership 
rules of paragraph <b) of this section 
shall apply, subject to the operating rules 
contained in paragraph (c). For pur¬ 
poses of this section the term "interest" 
means: in the case of a corporation, 
stock; in the case of a trust or estate, on 
actuarial interest; In the case of a part¬ 
nership. an interest in the capital or 
profits; and in the case of a sole pro¬ 
prietorship. the proprietorship. 

<b) Constructive ownership — (I) Op¬ 
tions. If a person has an option to ac¬ 
quire any outstanding interest in an 
organization, such interest shall be con¬ 
sidered as owned by such person. For 
this purpose, an option to acquire an 
option, and each one of a series of such 
options, shall be considered as an op¬ 
tion to acquire such interest. 

(2) Attribution from partnerships — 
(J) General. An interest owned, directly 
or indirectly, by or for a partnership 
shall be considered as owned by any 
partner having an interest of 5 percent 
or more in either the profits or capital 
of the partnership In proportion to such 
partner's interest in the profits or capi¬ 
tal. whichever such proportion U 
greater. 

(ID Example The provisions of para¬ 
graph (b) (2) (I) of this section may be 
illustrated by the following example: 

Example. A. B, and C. unrelated Individ¬ 
ual*. are partner* In the ABC Partnership 
Tha partner*’ Interest* In the capital and 
profits of ABC are a* follower 

(la iwwrall 


Psntwr Capital I’mfUt 



The ABC Partnership owns the entire out¬ 
standing stock (100 shares) of X Crtpora- 
tion. Under paragraph (b)(2) (i) of this 
section, A Is considered to own the stock of 
X owned by the partnership In proportion to 
his Interest tn capital (86 percent) or profit.’. 
(25 percent), whichever such proportion U 
greater. Therefore. A 1* considered to own 86 
shares of X stock. Since B has a greater in¬ 
terest in the profits of the partnership than 
In the capital. B is considered to own X stock 
In proportion to hi* interest In such profits 
Therefore, B U considered to own 71 share* 
of X stock Since C does not have an interest 
of 5 percent or more In either the capital or 
profits of ABC. he Is not considered to own 
any shares of X stock. 

«3> Attribution from estates and 
trust*— ci> in general. An interest in an 
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organization (hereinafter called an 
“organization interest”) owned, directly 
or indirectly, by or for an estate or trust 
shall be considered as owned by any ben¬ 
eficiary of such estate or trust who has an 
actuarial interest of 5 percent or more in 
such organization interest, to the extent 
of such actuarial interest. For purposes of 
this subparagraph, the actuarial interest 
of each beneficiary shall be determined 
by assuming the maximum exercise of 
discretion by the fiduciary in favor of 
such beneficiary and the maximum use 
of the organization Interest to satisfy the 
beneficiary’s rights. A beneficiary of an 
estate or trust who cannot under any 
circumstances receive any part of an 
organization interest held by the estate 
or trust, including the proceeds from the 
disposition thereof, or the income there¬ 
from. does not have an actuarial interest 
in such organization interest. Thus, 
where stock owned by a decedent's estate 
has been specifically bequeathed to cer¬ 
tain beneficiaries and the remainder of 
the estate has been specifically be¬ 
queathed to other beneficiaries, the stock 
Is attributable only to the beneficiaries to 
whom It is specifically bequeathed. Simi¬ 
larly a remainderman of a trust who 
cannot under any circumstances receive 
any interest in the stock of a corporation 
which is a part of the corpus of the trust 
(Including any accumulated income 
therefrom or the proceeds from a dis¬ 
position thereof) does not have an actu¬ 
arial Interest in such stock. However, an 
income beneficiary of a trust does have 
an actuarial Interest in stock if he has 
any right to the income from such stock 
even though under the terms of the trust 
instrument such stock can never be dis¬ 
tributed to him. The factors and methods 
prescribed in 5 20.2031-10 of this chapter 
(Estate Tax Regulations) for use in as¬ 
certaining the value of an interest in 
property for estate tax purposes shall be 
used for purposes of this subdivision in 
determining a beneficiary's actuarial in¬ 
terest in an organization interest owned 
directly or indirectly by or for an estate 
or trust. 

(lit Special rules for estates. (A) For 
purposes of paragraph (b)(3) with re¬ 
spect to an estate, property of a decedent 
shall be considered as owned by his or her 
estate if such property is subject to ad¬ 
ministration by the executor or admin¬ 
istrator for the purposes of paying claims 
against the estate and expenses of ad¬ 
ministration notwithstanding that, un¬ 
der local law. legal title to such property 
vests in the decedent’s heirs, legatees or 
devisees immediately upon death. 

(B) For purposes of paragraph (b) (3) 
with respect to an estate, the term “bene¬ 
ficiary 1 ’ includes any person entitled to 
receive property of a decendent pursuant 
to a will or pursuant to laws of descent 
and distribution. 

(C> For purposes of paragraph (b) (3) 
with respect to an estate, a person shall 
no longer be considered a beneficiary 
of an estate when all the property to 
which he or she is entitled has been re¬ 
ceived by him or her. when he or she no 
longer has a claim against the estate 


arising out of having been a beneficiary, 
and when there is only a remote possi- 
ibilty that it will be necessary for the 
estate to seek the return of property from 
him or her or to seek payment from him 
or her by contribution or otherwise to 
satisfy claims against the estate or ex¬ 
penses of administration. 

<iU> Grantor trusts, etc. An interest 
owned, directly or indirectly, by or for 
any portion of a trust of which a person is 
considered the owner under subpart E. 
part I. subchapter J of the Code (relating 
to grantors and others treated as sub¬ 
stantial owners) is considered as owned 
by such person. 

(4) Attribution from corporations — 
(i) General. An interest owned, directly 
or indirectly, by or for a corporation 
shall be considered as owned by any per¬ 
son who owns (directly and. in the case 
of a parent-subsidiary group of trades or 
businesses under common control, with 
the application of paragraph (b)(1) of 
this section, or in the case of a brother- 
sister group of trades or business under 
common control, with the application of 
this section*. 5 percent or more in value 
of the stock in that proportion which 
the value of the stock which such per¬ 
son so owns bears to the total value of 
all the stock in such corporation. 

(11) Example. The provisions of para- * 
graph (b)(4)(i) of this section may be 
illustrated by the following example: 

Example. B. nn individual, owns 60 of the 
100 share* of the only class of outstanding 
stock of corporation P. C. and Individual, 
owns 4 shares of the P stock, and corpora¬ 
tion X owns 36 shares of the P stock. Cor¬ 
poration P owns, directly and indirectly. 50 
shares of the stock or S. Under this subpars- 
graph. B Is considered to own 30 shares of the 
8 stock (60/100 X 50), and X Is considered to 
own 18 shares of S stock (36/100x50). 81nce 
C does not own 5 percent or more in the 
voluo of P stock, he is not considered as own¬ 
ing any of the 8 stock owned by P. If in this 
example. C*s wife had owned directly 1 share 
of the P stock, C and bis wife would each 
own 5 shares of the P stock, and therefore C 
and his wife would be considered as owning 
2.5 shares of the S stock (5/100 X 50). 

(5) Spouse—(1) General rule. Except 
as provided in paragraph (b)(5)(ii) of 
this section, an individual shall be con¬ 
sidered to own an interest owned, di¬ 
rectly or indirectly, by or for his or her 
spouse, other than a spouse who is legally 
separated from the Individual under a 
decree of divorce, whether interlocutory 
or final, or a decree of separate 
maintenance. 

(il) Exception . An Individual shall not 
be considered to own an Interest in an 
organization owned, directly or indi¬ 
rectly, by or for his or her spouse on any 
day of a taxable year of such organiza¬ 
tion, provided that each of the follow¬ 
ing conditions are satisfied with respect 
to such taxable year: 

(A) Such individual does not. at any 
time during such taxable year, own di¬ 
rectly any interest in such organization: 

(B) Such Individual Is not a member 
of the board of directors, a fiduciary, or 
an employee of such organization and 
docs not participate in the management 


of such organization at any time during 
such tax Able year; 

(C> Not more than 50 percent of such 
organization’s gross Income for such tax¬ 
able year was derived from royalties, 
rents, dividends, interest and annuities; 
and 

(D > Such interest in such organization 
is not. at any time during such taxable 
year, subject to conditions which sub¬ 
stantially restrict or limit the spouse s 
right to dispose of such Interest and 
which run In favor of the individual or 
the individual’s children who have not 
Attained the age of 21 years. The prin¬ 
ciples of } 1.414<c)-3(d> (6) (t) shall ap¬ 
ply in determining whether a condition is 
a condition described in the preceding 
sentence. 

(ill) Definitions. For purposes of para¬ 
graph (b) (5) (10 (C) of this section, the 
gross income of an organization shall be 
determined under section 61 and the 
regulations thereunder. The terms “in¬ 
terest". ‘'royalties", "rents", “dividends ’. 
and “annuities’* shall have the same 
meaning such terms are given for pur¬ 
poses of section 1244(c) and 5 1.1244(c) — 

1(g)(1). 

(6) Children, grandchildren, parent 
and grandparents —(l) Children and par¬ 
ents. An individual shall be considered 
to own an interest owned, directly or In¬ 
directly. by or for the individual's chil¬ 
dren who have not attained the age of 
21 years, and If Uie individual has not 
attained the age of 21 years, an intercut 
owned, directly or indirectly, by or for 
the individual's parents. 

(ii> Children, grandchildren, parents, 
and grandparents. If an individual is in 
effective control < within the meaning of 
| 1.414(c)-2(c>(2)), directly and with 
the application of the rules of this para¬ 
graph without regard to this subdivision, 
of an organization, then such individual 
shall be considered to own an interest in 
such organization owned, directly or in¬ 
directly, by or for the individual’s par¬ 
ents. grandparents, grandchildren, and 
children, who have attained the age of 
21 years. 

(Ul) Adopted children. For purposes of 
this section, a legally adopted child of 
an individual shall be treated as a child 
of such individual. 

(iv) Example . The provisions of this 
subparagraph (6) may be illustrated by 
the following example: 

Example —(A) Facts. Individual F own* 
directly 40 percent of the profit* Interest of 
the DEP Partnership. His son. M, 20 years 
of age. owns directly 30 percent of the proflw 
interest of DEP. and hi* eon, A. 30 year* of 
age. own* directly 20 percent of the prof¬ 
it* Interest of DEP. The 10 percent remaining 
of the profit* Interest and 100 percent of 
the capital interest of DEP U owned by an 
unrelated person. 

(B) P's ownership. P owns 40 percent of the 
profit* interest In DEP directly and !* con¬ 
sidered to own th* 30 percent profit* interest 
owned directly by If, Since, for purpose* of 
the effective control tent contained In para¬ 
graph (b) (6) (U) of this section. F* treated 
a* owning 70 percent of the profit* Inter** 
of DEP, P I* also considered os owning the 
20 percent profit* interest of DEP owned 
hi* adult eon, A Accordingly, P 1* considered 
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as owning a total of 00 percent of tbe profit* 
interest In DKF. 

(C) >f'# ownership. Minor eon. M, own* SO 
percent of the profit* interest In DEF di¬ 
rectly. and la considered to own the 40 per- 
oent profits Interest owned directly by his 
father, F. However. M Is not considered to 
own the 20 percent profits Interest of DEF 
owned directly by his brother. A. and con- 
•ructlvely by F. because an Interest con¬ 
structively owned by F by reason of family 
i"ributton Is not considered as owned by 
him for purposes of making another mem¬ 
ber of his family the constructive owner of 
uch Interest. <8©e paragraph (c)(2) of this 
section^ Accordingly. M owns and is consid¬ 
ered as owning a total of 70 percent of the 
profit* interest of the DEP Partnership. 

<D) A's ownership. Adult eon. A, owns 20 
percent of the profit* Interest In DEF di¬ 
rectly. Since, for purposes of determining 
Aether A effectively control* DKF under 
paragraph (b)(6) (11) of this aectlon. A la 
treated as owning only the percentage of 
profit* Interest he owns directly, he does not 
wtlsfy the condition precedent for the at¬ 
tribution of the DEF profit* interest from 
his father. Accordingly. A Is treated aa own¬ 
ing only the 20 percent profits interest In 
DFTF which he owns directly. 


<c) Operating rules —(1) In general . 
Except as provided In paragraph (c) (2) 
ol this section, an interest constructively 
owned by a person by reason of the ap¬ 
plication of paragraph (b) (1), (2). (3), 
<4), (5), or (6> of this section shall, for 
the purposes of applying such paragraph, 
be treated as actually owned by such 
person. 

»2) Members of family. An Interest 
i nstruttveiy owned by an individual by 
reason of the application of paragraph 
<b) (5) or (6) of this section shall not 
be treated as owned by such individual 
for purposes of again applying such sub- 
paragraphs in order to make another the 
' retractive owner of such interest 

(3) Precedence of option attribution . 
Ebr purposes of this section, if an inter¬ 
est may be considered as owned under 
paragraph (b)(1) of this section, (relat¬ 
ing to option attribution) and under any 
other subparagraph of paragraph (b) of 
this section, such interest shall be consid¬ 
ered as owned by such person under par¬ 
agraph (b) (1) of this section. 

<4) Examples, The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing examples: 


Example (J). A, 30 year* of age. ha* a 00 
percent interest in the capital and profit* of 
DEF Partnership. DEF owns ail the outstand¬ 
ing stock of corporation X and X owns SO 
^ares of the 10O outstanding shore* of cor¬ 
poration Y. Under paragraph (c)(1) of this 
neclion, the 80 shares of Y constructively 
owned by DEF by reason of paragraph (b) 
i«) of this Beetion are treated as actually 
own*d by DEF for purpoae* of applying para- 
► T»iph (b)(2) of this section. Therefore. A 
considered as owning 64 shares of the Y 
iock (oo percent of 80 shares). 

Erample (2). Assume the same facta as In 
f x “P^ O). Assume further that 8, who 
of age and the brother of A. 
directly owns 40 shares of Y stock. Although 
* °J Y owned by B Is considered a* 
™*ned by c (the father of A and B) under 
WW(I) of this section, under 
Paragraph (c) (2) of this section such stock 
not be treated as owned by C for pur¬ 
poses of applying paragraph (b) (6)(li) of 


this aectlon in order ot make A the con¬ 
structive owner of such stock. 

Example (3). Assume the same fact* as¬ 
sumed for purposes of example (2). and fur¬ 
ther assume that C has an option to acquire 
the 40 shares of Y stock owned by his eon. 
B. The rule contained In paragraph (c) (2) of 
this section does not prevent the reattrlbu- 
tk>n of such 40 shares to A because, under 
paragraph (c) (3) of this section. C Is con¬ 
sidered as owning the 40 shares by reason 
of option attribution and not by reason of 
family attribution. Therefore, since A Is In 
effective control of Y under paragraph (b) 
(0)(U) of this section, the 40 shares of Y 
stock constructively owned by C are reattri¬ 
buted to A. A Is considered as owning a total 
of 04 shares of Y stock. 

§ K-ll4(c)-S Effective dutc. 

(a) General rule . Except as provided 
in paragraph <b) or (c) ot this section, 
the provisions of 4 1.414(b). i 1.414(b)-!. 
and |» 1.414(0 through 1.414(0-4 shall 
apply for plan years beginning after 
September 2. 1974. 

(b) Existing plans. In the case of a 
plan in existence on January 1, 1974, 
unless paragraph (c) of this section ap¬ 
plies. the provisions of $ 1.414(b), f 1.414 
<b)-l, and $* 1.414(c) through 1.414(c)- 
4 shall apply for plan years beginning 
after December 31. 1975. For definition 
of the term "existing plan*', see proposed 
» 1.4J0(a)-2(c). 

<c) Existing plans electing new provl~ 
sions . In the case of a plan in existence 
on January 1. 1974, for which the plan 
(a)-2(d), the provisions of 11.414(b). 
<a>-2(d>. the provisions of {1.414(b). 

I 1.414(b)-l, and f{ 1.414(c) through 
1.414(c) -4 shall apply to plan years as in 
* 11.410(a)-2(d>. 

(d) Application. For purposes ot the 
Employee Retirement Income Security 
Act of 1974, the provisions of { 1.414(b). 
f 1.414(b)-1 and fg 1.414(c) through 
1.414(c) -4 do not apply for any period 
of time before the plan years described 
in paragraph (a), (b). or (c> of this 
section, whichever is applicable. 

[FR Doc.75-20666 Filed 10-31-75; 11:45 am] 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[ 7 CFR Part 984 ] 

WALNUTS GROWN IN CALIFORNIA, 
OREGON, AND WASHINGTON 

Proposed Modification of Minimum Grade 
Standards for Inshell Walnuts 

Notice is hereby given of a proposal to 
modify the minimum grade standards for 
inshell walnuts effective pursuant to 
{ 984.50(a) of the marketing agreement, 
as amended, and Order No. 984, as 
amended (7 CFR Part 984). for walnuts 
shipped Into domestic and export out¬ 
lets. The marketing agreement and order 
(hereinafter referred to collectively as 
the "order"), regulating the handling of 
walnut* grown in California. Oregon, 
and Washington, and are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.8.C. 601- 
674). The proposal Is based on a recom¬ 
mendation of the Walnut Marketing 


Board to better the quality of inshell 
walnut* and thereby maintain consumer 
acceptability and sales. 

Section 984.50(a) of the order pre¬ 
scribes minimum standards for inshell 
walnuts and provides that they may be 
modified by the Secretary on the basis of 
a Board recommendation or other Infor¬ 
mation. Such standards require that in- 
shell walnuts handled be equal to or 
better than the requirements of US. 
No. 2 grade and baby size a* defined in 
the then effective United States Stand¬ 
ards for Walnuts (Juglans regia) in the 
Shell <29 FR 12865; 33 FR 10840). US. 
No. 2 grade allows a total tolerance of 
20 percent, by count, for internal grade 
defect*, but not more than 10 percent of 
the walnuts may be damaged by mold or 
insects or seriously damaged by other 
means, of which not more than V* or 5 
percent may be damaged by insects No 
part of any tolerance is allowed for wal¬ 
nut* containing live insects. Internal 
grade defect* are mold, shriveling, ran¬ 
cidity, decay, dark discoloration, pres¬ 
ence or evidence of insects inside the 
shell, and uncured kernels which are wet 
and rubbery, not firm and crisp. It is 
proposed that the total tolerance for in¬ 
ternal grade defects be reduced to a max¬ 
imum of 15 percent, and the tolerance 
included within this total tolerance for 
damage by mold or insects or serious 
damage by other mean* be reduced to a 
maximum of 8 percent The restricted 
tolerance of 5 percent for insect? would 
remain the same. 

Section 984.50(e) of the order specifies 
that surplus inshell walnut* for export 
must meet the requirement* of 5 984.50 
(a). Hence, the proposed change would 
al*o apply to export* of surplus inshell 
walnuts. The industry desires that inshell 
walnuts for export be at least the same 
quality as those shipped in the United 
States. 

Lot* of inshell walnuts failing to meet 
the increased requirements could be 
shelled, the defective kernels removed, 
and the balance marketed as shelled 
walnut*. 

Consideration will be given to any 
written data, views, or arguments per¬ 
taining to the proposal which are re¬ 
ceived by the Hearing Clerk. UJ3. De¬ 
partment of Agriculture. Room 112, 
Administration Building, Washington. 
D.C. 20250, not later than November 14. 
1975. All written submissions made pur¬ 
suant to this notice should be in quad¬ 
ruplicate and will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27(b)). 

The proposal is to amend $ 984.450 of 
Subpart—Administrative Rules and Reg¬ 
ulations (7 CFR 984.437-984.480). by re¬ 
vising the section heading, adding a new 
paragraph (a), and by redesignating 
present paragraphs (a) and <b) t as (b) 
and <c). respectively. As amended 
I 984.450 reads as follows: 

§ 984,450 Grade and slxf regulation*. 

(a) Modified minimum standards for 
inshell walnuts. Pursuant to } 984.50(a), 
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lnshell walnuts handled under this part 
shall be equal to or better than the re¬ 
quirements of UB. No. 2 grade and baby 
size as defined In the then effective 
United States Standard* for walnuts 
(Juglans regia) in the Shell, except that, 
not more than a total of 15 percent, by 
count, of the walnuts may be damaged 
by Internal grade defects Including not 
more than 8 percent which are damaged 
by mold or Insects or seriously damaged 
by other means, of which not more than 
5 percent may be damaged by insects, 
but no part of any tolerance shall be 
allowed for walnuts containing live 
insects. 

(b) Minimum kernel content require - 
ments for surplus inshcll walnuts . Any 
lot of inshcll walnuts withheld to meet 
any part or all of the handler’s surplus 
obligation, shall have a certified kernel- 
weight of not less than 10 percent of the 
inshcll weight of the lot: Provided . That 
no such lot may be exported unless it 
meets the minimum requirements for 
merchantable inshell walnuts effective 
pursuant to $ 084.50(a). 

(c) Minimum kernel content require¬ 
ments for surplus shelled walnuts . Any 
lot of shelled walnuts withheld to meet 
any part or all of a handler’s surplus 
obligation, shall have a certified kernel - 
weight of kernels six sixty-fourths of 
an inch or larger, of not less than 10 
percent of the total weight of the lot: 
Provided . That such minimum kernel 
content requirements shall not apply to 
any lot of walnut meal certified by the 
designated inspection service os having 
been derived from chopping, slicing, or 
dicing merchantable shelled walnuts: 
And provided further. That no such lots 
may be exported unless they meet the 
minimum requirements for merchant¬ 
able shelled walnuts effective pursuant 
to 5 984.50(b)» 

It is hereby certified that the economic 
and inflationary Impact of this proposed 
regulation have been carefully evaluated 
in accordance with OMB Circular No. 
A-107. 

Dated: October 31,1975. 

Charles R. Brader. 

Deputy Director. 

Fruit and Vegetable Division. 

(TO Doc.75-29881 Filed 11-4-75;8:45 am) 


DEPARTMENT OF HEALTH. 
EDUCATION. AND WELFARE 
Social and Rehabilitation Service 
[ 45 CFR Part 249 ] 

MEDICAL ASSISTANCE PROGRAM 

Skilled Nursing and Intermediate Care 
Facilities—Withdrawal of Notice of Pro¬ 
posed Rule Making 

Notice of proposed rule making was 
published on February 11. 1975 (40 FR 
6368) providing for the transfer, from 
State survey agencies to the Secretary of 
Health, Education, and Welfare, of cer¬ 
tain authorities to alter or waive stand¬ 
ards applied to skilled nursing and in¬ 
termediate care facilities participating 


in the Medicaid program (title XIX, So¬ 
cial Security Act). These standards are 
the Life Safety Code of the National Fire 
Protection Association (with respect to 
intermediate care facilities), the Amer¬ 
ican National Standards Institute 
(ANSI) Standards relating to usability 
of facilities by the physically handi¬ 
capped. and HEW standards for room 
size and number of residents per room. 

Comments on the proposal were re¬ 
ceived from 33 respondents, who opposed 
the transfer of authority on the basis 
that Medicaid Is a State-administered 
program and States are better able to 
make determinations relating to Individ¬ 
ual facilities which are responsive to lo¬ 
cal situations. In the light of these ob¬ 
jections. the Department has decided not 
to issue the regulations at this time. The 
proposal is accordingly withdrawn. 

Section 1102, 49 Stat. 647 (42 U.S.C. 
1302). 

(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medical Assistance 
Program) 

Dated: October 20, 1975. 

John A. Svahn. 
Acting Administrator , 
Social and Rehabilitation Service . 

Approved: October 30, 1975. 

David Mathews. 

Secretary . 

(TO Doc.75-29746 Piled 11-4-75:8:45 am| 


Social Security Administration 
[ 20 CFR Part 405 ] 

(Regulations No. 6) 

FEDERAL HEALTH .NSURANCE FOR 
THE AGED AND DISABLED 

"Prudent Buyer" Policy Relating to 
Reimbursement Under Medicare 

Notice Is hereby given, pursuant to the 
Administrative Procedure Act (5 U.8.C. 
553) that the amendment to the regula¬ 
tions set forth in tentative form below 
is proposed by the Commissioner of So¬ 
cial Security, with the approval of the 
Secretary of Health, Education, and Wel¬ 
fare. The proposed amendment reflects 
title XVIII health insurance program 
policy implemgnting the "reasonable 
cost" reimbursement provisions of the 
law and regulations. The proposed 
amendment is Intended to clarify, by spe¬ 
cific reference to the Medicare program’s 
"prudent buyer” policy, the responsibil¬ 
ity of Fiscal Intermediaries. In determin¬ 
ing reimbursement for services to pro¬ 
gram beneficiaries, to disallow as unrea¬ 
sonable costs, costs Incurred by a par¬ 
ticipating health care provider in excess 
of what a prudent and cost-conscious 
buyer would incur in furnishing such 
services in the absence of clear evidence 
that the excess costs were necessarily in¬ 
curred to meet Medicare program re¬ 
quirements. The proposed amendment 
also deletes the term "utilization" for 
purposes of identifying comparable In¬ 
stitutions and replaces it with "types of 
patients receiving services" from the in¬ 


stitution. This clarifying change is nec¬ 
essary because the term "utilization" has 
taken on various meanings (e.g., as it is 
used In the term "utilization review" or 
where it is assumed to be a synonym for 
occupancy rate) and has caused mis¬ 
understanding by intermediaries and 
providers when used in the reasonable- 
cost context. It should be noted that this 
regulation applies to any cost which is 
not subject to a limit established pur¬ 
suant to ( 405.460 of this part and to any 
component of a cost which Is subject to 
such a limit. 

Prior to final adoption of the proposed 
amendment to the regulations, consid¬ 
eration will be given to any data, views, 
or arguments pertaining thereto, which 
are submitted In writing in triplicate to 
the Commissioner of Social Security. De¬ 
partment of Health, Education, and Wel¬ 
fare. P.O. Box 1585. Baltimore, Maryland 
21203. on or before December 5.1975. 

Copies of all comments received in re¬ 
sponse to this notice will be available for 
public inspection during regular busine^ 
hours at the Washington Inquiries Sec¬ 
tion. Office of Information, 8ocial Secur 
lty Administration. Department of 
Health. Education, and Welfare. North 
Building. Room 4146. 330 Independence 
Avenue. SW„ Washington, D C. 20201. 

The proposed amendment is to be is¬ 
sued under the authority of sections 1102. 
1815, 1861(v), and 1871 of the Social 
Security Act. 49 Stat, 647. as amended 
79 Stat 297, 79 StAt. 322. as amended 
and 79 8tat 331: 42 U.8.C. 1302, 1395g 
1395x(v), and 1395hh. 

(Catalog of Fedora! Dome*tic Assistance Pro¬ 
gram No. 13.800, Health Insurance for t be 
Aged—Hospital Insurance; and 13 80!, 
Health Insurance for the Aged— Supplemen¬ 
tary Medical Insurance.) 

Dated: September 2.1975. 

J. B. Cardwell. 

Commissioner of Social Security 
Approved: October 30.1975. 

David Mathews. 

Secretary of Health . Education, 
and Welfare . 

Regulations No. 5 of t he S ocial Secu¬ 
rity Administration (20 CFR Part 405'. 
as amended. Is further amended by re¬ 
vising paragraph <c) (2) of I 405.451 to 
read as follows: 

§ 405.151 Coal related lo patient care. 

• a a • • 

(c) • • ♦ 

(2) (i) The costs that providers incur 
in furnishing covered health care to 
health insurance program beneficiaries 
vary from one provider to another be¬ 
cause of differences in the scope of serv¬ 
ices and intensity of care furnished, dif¬ 
ferences in types of providers, flnd J£ e 
manner In which providers operate. The 
intent of the requirement in title XVIH 
of the Act that reimbursement to a pro¬ 
vider be based on the reasonable costs 
that the provider Incurs in furnishing 
covered care to health Insurance pro¬ 
gram beneficiaries is to recognize the 
costs that each provider incurs in fur- 
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nishlng this care, however widely these 
cost s may vary from one provider to 
another, as long as the provider's total 
cost, and components of total cost, are 
reasonable In amount. Implicit in this 
intention Is the expectation that each 
provider will seek to minimize the costs 
that it incurs in furnishing this care 
so that Its actual costs will not exceed 
what a prudent and cost-conscious buyer 
would incur In furnishing such care. 

(il> If the total cost, or components of 
total cost, that a provider Incurs in fur¬ 
nishing covered health care to health in¬ 
surance program beneficiaries exceeds 
what a prudent and cost-conscious buyer 
would incur, the excess is considered un¬ 
reasonable cost and, therefore, not reim¬ 
bursable, unless the provider can estab¬ 
lish with clear evidence (and to Its Inter¬ 
mediary's satisfaction) that the excess 
was incurred, of necessity, to furnish 
services covered under the health insur¬ 
ance program. A provider's total cost as 
well as components of total cost also are 
not considered reasonable if these costs 
arc out of line with the costs of compara¬ 
ble providers. In determining whether 
providers are comparable, the intermedi¬ 
ary will take Into account such factors as 
sendee area, size of institution, scope of 
services furnished patients, types of pa¬ 
tients receiving services, and other rele¬ 
vant (actors. 

<iU> The rules described in subparts 
(1) and (11) apply (1) to any cost which 
is not subject to a limit established pur¬ 
suant to 5 405.460 of this part and (2) 
to any component of a cost which is sub¬ 
ject to a limit established pursuant to 
5 405.460 of this part. 


IFR Doc.75-20750 Filed 11-4-75:8:45 am] 


[ 20 CFR Part 410 ] 

| Regulation* Ko. 101 

FEDERAL COAL MINE HEALTH AND 

SAFETY ACT OF 1969, AS AMENDED 

Representation of Parties, Time Limit for 

Petitioning for Approval of Attorney Fees 

Notice is hereby given, pursuant to the 
Administrative Procedure Act (5 UJS.C. 
553), that the amendments to the regu¬ 
lations set forth In tentative form below 
are propsed by the Commissioner of So¬ 
cial Security with the approval of the 
Secretary of Health, Education, and 
Welfare. The proposed amendments 
•vould provide: (1) for administrative 
review of initial approvals of attorney 
fees subsequent to the expiration of the 
time limitation for requesting such re¬ 
view, and (2) for the establishment of 
a time limitation on filing of petitions 
for approval of fees when past-due bene¬ 
fits are being withheld. These amend¬ 
ments will make treatment of attorneys' 
fees in ’'black lung" claims consistent 
with treatment of attorneys' fees in so¬ 
cial security claims. 

The present regulations preclude any 
administrative review of a fee determi¬ 
nation upon failure on the part of either 
the representative or the claimant to 
request such review within the pre¬ 


scribed 30-day time limit under any cir¬ 
cumstances. The proposed amendment 
makes this provision more flexible and 
permits review' upon showing of good 
cause for not filing the request timely. 
Examples of what constitutes "good 
cause" are also included. 

The present regulations do not provide 
a time limitation for filing a petition for 
approval of a fee so that, technically, a 
portion of past-due benefits must be 
withheld indefinitely. The proposed 
amendment remedies this by providing 
that, if a petition is not filed within 60 
day's of the notice of a favorable deter¬ 
mination. the attorney representing the 
claimant will be notified that, if he does 
not file a petition or a request for exten¬ 
sion of time within 20 days of the date 
of such notice, the funds being withheld 
will be released to the claimant If no 
such petition is filed upon the expiration 
of the 20-day period or the period for 
which an extension of time w'as granted, 
the Social Security Administration may 
release the funds. 

Consideration will be given any data, 
views, or arguments pertaining thereto 
which are submitted in writing in tripli¬ 
cate to the Commissioner of Social Se¬ 
curity. Department of Health. Education, 
and Welfare, P.O. Box 1585, Baltimore, 
Maryland 21203, on or before December 
5. 1975. Hie regulations will be effective 
upon final publication in the Federal 
Register. 

Copies of ail comments* received in re¬ 
sponse to this notice will be available 
for public inspection during regular busi¬ 
ness hours at the Washington Inquiries 
Section. Office of Information, Social Se¬ 
curity Administration, Department of 
Heath, Education, and Welfare. North 
Building, Room 4146, 330 Independence 
Avenue. 8W., Washington, D C. 20201. 

The proposed amendments arc to be 
issued under the authority contained in 
sections 41Ka), 413(b), 426(a), and 508 
of the Federal Coal MJne Health and 
Safety Act of 1969, as amended, 83 Stat. 
793, as amended; 83 Stat. 794, as 
amended. 83 Stat. 798; 83 Stat. 803. 30 
U.S.C. 921(a), 923(b), 936(a). and 957. 

(Catalog of Federal Domestic AMvUtance Pro¬ 
gram No. 13.806. Special Benefit* for Disabled 
Coal Miners) 

Dated: September 4,1975. 

J. B. Cardwell. 

Commissioner of Social Security . 

Approved: October 30, 1975. 

David Mathews. 

Secretary of Health . Education , 
and Welfare . 

Part 410 of Chapter HI of Title 20 of 
the Code of Federal Regulations is 
amended as follows: 

1. Section 410.686b is amended by re¬ 
vising paragraph (e) to read as follows: 

% 410.686b Fee for service* performed 
for on individual before tin* Social 
Security Administration. 


it) Administrative review of fee de¬ 
termination . (1) Request timely filed . 


Administrative review of a fee determi¬ 
nation will be granted if either the rep¬ 
resentative or the claimant files a writ¬ 
ten request for such review at an office 
of the Social Security Administration 
who did not participate in the fee deter¬ 
mination in question will review the de¬ 
termination, Written notice of the deci¬ 
sion made on the administrative review 
shall be mailed to the representative and 
the claimant at their last known ad¬ 
dresses. 

(2) Request not timely filed. Where 
the representative or the claimant files 
a request for administrative review, in 
accordance with paragraph (e)(1) of this 
subsection, but files such request more 
than 30 days after the date of the notice 
of the fee determination, the person 
making the request shall state In writing 
the reasons why it was not filed within 
the 30-day period. The Social Security 
Administration will grant the review only 
if it determines that there was good 
cause for not filing the request timely. 
For purposes of this section, "good 
cause" is defined as any circumstance or 
event which would prevent the repre¬ 
sen tive or the claimant from filing the 
request for review within such 30-day 
period or would impede his efforts to do 
so. Examples of such circumstances in¬ 
clude the following: 

(I) The representative or claimant was 
seriously 111 or had a physical or mental 
impairment and such Illness prevented 
him from contacting the Social Security 
Administration in person or in writing: 

(ii) There was a death or serious ill¬ 
ness in the individual’s family; 

(ill) Pertinent records were destroyed 
by fire or other accidental cause: 

<iv) The representative or claimant 
was furnished incorrect or Incomplete in¬ 
formation by the Social Security Admin¬ 
istration about his right to request re¬ 
view: 

<v) The individual failed to receive 
timely notice of the fee determination; 

<vi> The individual transmitted the re¬ 
quest to another government agency in 
good faith within such 30-day period and 
the request did not reach the Social Se¬ 
curity Administration until after such 
period had expired. 

2. Section 410.686c is amended by add¬ 
ing paragraph (c) to read as follows: 

fi 410.686r Petition for approval of f«*r. 
• • • • • 

(C) Time limit for filing petition for 
approval of attorney fee. In order for an 
attorney to receive direct payment of i 
fee authorized by the Social Security Ad¬ 
ministration from a claimant's past-due 
benefits (see 8 410.686d<b)>, the petition 
for approval of a fee. or written notice of 
the intent to file a petition, should be 
filed with the Social Security Adminis¬ 
tration within 60 days of the date the no¬ 
tice of the determination favorable to the 
claimant is mailed. Where no such peti¬ 
tion is filed within 60 days after the date 
such notice is mailed, written notice shall 
be sent to the attorney and the claimant, 
at their last known addresses, that the 
Social Security Administration will cer- 
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tify for payment to the claimant all the 
pastdue benefits unless the attorney files 
within 20 days from the date of such no¬ 
tice a written petition for approval of a 
fee pursuant to paragraphs <a) and <b> 
of this section, or a written request for 
an extension of time. The attorney shall 
send to the claimant a copy of any re¬ 
quest for an extension of time. Where 
the petition is not filed within this time, 
or by the last day of any extension ap¬ 
proved. the Social Security Adm’ntetra- 
tion may certify the funds for payment 
to the claimant. Any fee charred there¬ 
after remains subject to Social Security 
Administration approval but collection of 
any such approved fee shall be a matter 
between the attorney and his client 
3. Section 410.686d Is amended by re¬ 
vising paragraph (bHl) and adding new 
paragraph (c) to read as follows: 


§ 110.686J Payment of fee*. 

(b) Fees authorized by the Social Se- 
curity Administration. 

(1) Attorneys. Except as provided in 
ft 410.686c* c>, in any case where the So¬ 
cial Security Administration makes a de¬ 
termination favorable to a claimant who 
was represented by an attorney as de¬ 
fined in ft 410.685(a> in a proceeding be¬ 
fore the Social Security Administration 
and as a result of such determination 
pest-due benefits, as defined in ft 410.686b 
(c). are payable, the Social Security Ad¬ 
ministration shall certify for payment to 
tiie attorney, out of such benefits, which¬ 
ever of the following is the smallest: 

(I) Twenty-five percent of the total of 
such past-due benefits: 

(II) The amount of attorney’s fee set 
by the 8ocial Security Administration, or 

(iil> The amount agree upon between 
the attorney and the claimant. 

• • • • • 

(c) Responsibility of the Social Se¬ 
curity Administration. The Social Secu¬ 
rity Administration assumes no responsi¬ 
bility for the payment of a fee based on 
a revised determination where the re¬ 
quest for administrative review was not 
filed timely. (See paragraph (b) of this 
section for payment of attorney fees au¬ 
thorized by the Social Security Adminis¬ 
tration. > 

|FR Doc.75-29749 Plied Il-4~75;8:45 amj 


DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
[14 CFR Part 36] 

|DocXct No. 15131; Notice No. 75-371 

SUBSONIC TRANSPORT CATEGORY LARGE 
AIRPLANES AND SUBSONIC TURBOJET 
POWERED AIRPLANES 

Proposed Noise Reduction Stages and 
Acoustical Change Requirements 

In order to provide Increased relief and 
protection to tho public health and wel¬ 
fare from aircraft noise, tho Federal 
Aviation Administration <FAA> proposes 
to amend Part 36 of the Federal Aviation 


Regulations to provide for three stages 
of noise reduction, to require new appli¬ 
cations for type certificates to comply 
with noise limits more restrictive than 
those in current Appendix C. and to in¬ 
crease the severity of the accoustical 
change requirements for airplanes that 
comply with current Appendix C. These 
proposals would apply to subsonic trans¬ 
port category large airplanes and to sub¬ 
sonic turbojet powered airplanes. 

Interested persons are invited to par¬ 
ticipate In the making of the proposed 
rules by submitting such written data, 
views, or arguments as they may desire. 
Communications should Identify the 
docket number and be submitted in 
duplicate to the Federal Aviation Ad¬ 
ministration. Office of the Chief Coun¬ 
sel. Attention: Rules Docket, AGC-24,800 
Independence Avenue, SW.. Washington. 
D.C., 20591. Comments on the overall 
environmental aspects of the proposed 
rules are specifically invited. All com¬ 
munications received on or before Jan¬ 
uary 5. 1976, will be considered by the 
Administrator before taking action upon 
the proposed rules. The proposals con¬ 
tained in this notice may be changed 
in the light of comments received. All 
comments will be available, both before 
and after the closing date for com¬ 
ments. in the Rules Docket for examina¬ 
tion by interested persons. 

Part 36 of the Federal Aviation Regu¬ 
lations was issued on November 3. 1969, 
and has been in effect for the type cer¬ 
tification of subsonic transport category 
and turbojet powered airplanes since 
December 1, 1969. When It was originally 
issued, Part 36 contained noise limits 
(in Appendix C) that represented the 
most restrictive application of noise 
reduction technology then viewed as 
safe, economically reasonable, technolog¬ 
ically practicable, and appropriate to 
the type certification of airplanes to 
which Appendix C applied. Part 36. as 
originally Issued, also contained "acous¬ 
tical change" requirements of two kinds: 
for airplanes that complied with Ap¬ 
pendix C noise limits, the rule permitted 
type design changes that increased noise 
up to. but not exceeding those limits; 
for airplanes already noiser than Ap¬ 
pendix C noise limit, the rule prohibited 
further noise escalation. 

During the years since the issuance of 
Part 36. experience indicates that the de¬ 
velopment of noise reduction technology 
has progressed to the point that signifi¬ 
cant noise reductions, below the current 
Appendix C limits, should be achievable 
consistent with considerations of safety, 
economic reasonableness and technolog¬ 
ical practicability for subsonic transport 
category large airplanes and subsonic 
turbojet powered airplanes. In this con¬ 
nection. it should be noted that ft 611<d> 
of the Federal Aviation Act of 1958, as 
amended by the Noise Control Act of 
1972 (Pub. Lu 92-574), contains the same 
constraints on noise abatement regula¬ 
tory action as were contained in the 1968 
Act that added ft 611 to the Federal Avia¬ 
tion Act of 1958 (Pub. L. 90-411). Now, as 
In 1969, the FAA. in the issuance of noise 


abatement regulations under 5 611, Is re¬ 
quired to coaslder, among other factors. 
(1> whether any proposed standard or 
regulation Is consistent with the highest 
degree of safety in air commerce or air 
transportation In the public Interest. «2) 
whether any proposed standard or regu¬ 
lation is economically reasonable, tech¬ 
nologically practicable, and appropriate 
for the particular type of aircraft, air¬ 
craft engine, appliance, or certificate to 
which it will apply, and (3) the extent to 
which such standard or regulation will 
contribute to carrying out the noise 
abatement purposes of ft 611 so os to pro¬ 
tect the public health and welfare fror/ 
aircraft noise. In order to fulfill Its com¬ 
mitment to its aircraft noise control and 
abatement program, the FAA intend* to 
continuously monitor and periodically 
review the state of the art in determine 
whether further amendment of stand¬ 
ards or procedures is appropriate. The 
objective of the FAA is the Issuance of 
an amendment to Part 36 that makes the 
greatest possible contribution to carrying 
out the noise abatement purposes of ft 611 
as amended by the Noise Control Act of 
1972, consistent with due consideration 
of economic and technological impact 
To assist the FAA in tills objective, public 
comment Is specifically invited on the 
overall cost effectiveness of the prepared 
regulations in terms of the noise abate¬ 
ment benefits, as well as the economic 
and technological effects, that may be 
expected to result therefrom. 

With respect to subsonic transport 
category large airplanes and subsonic 
turbojet powered airplanes, the proposals 
in this notice would accomplish the 
following: 

1. To reflect the FAA’a objective of con¬ 
tinuous and progressive noise reduction, 
three stages of noise reduction would be 
established. Stage 1 would include all 
airplanes that are noisier than current 
Appendix C noLse limits, including air¬ 
planes of older type designs now in the 
fleet. Stage 2 would include all airplanes 
that comply with current Appendix C 
noise limits but that do not comply with 
the more restrictive noise limits now pro¬ 
posed for addition to Appendix C. Stage 
3 would include all airplanes that com¬ 
ply with the proposed, more restrictive 
noise limits of Appendix C. 

2. For new type certificate applications 
mode on or after the publication date of 
this NPRM, each airplane would be re¬ 
quired to meet the Stage 3 takeoff, side¬ 
line. and approach noise limits proposed 
herein for addition to Appendix C. The 
required noise reduction, below current 
Appendix C noise levels, would be as 
much os 10 EPNdB for takeoff. 9 EPNdB 
for sideline, and 4 EPNdB for approach 
Tho sideline and takeoff noise limits 
would depend on the number of engines 
as well as on the maximum weight of tho 
airplane. For airplanes with more than 
three engines, the .35 n.m. sideline meas¬ 
urement point would be reduced to 2* 
n.m. for the purpose of showing compli¬ 
ance with Stage 3 sideline noise limits 
This would give all Stage 3 airplanes the 
same sideline measurement point. The 
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tradeoff provisions now In effect would 
continue to apply for the purpose of 
showing compliance with the new Stage 
3 noise limits (as well as for all acoustical 
change demonstrations involving noise 
levels at or beJow Stage 2 noise limits). 

3. For acoustical change approvals ap¬ 
plied for on or after the publication date 
or this NPRM, airplanes that comply 
with current Appendix C (the new Stage 
2 noise limits) but do not comply with 
the new Stage 3 noise limits <i.e. Stage 
2 airplanes) would no longer be allowed 
unrestricted noise increases up to the 
current Appendix C limits. Those air¬ 
planes having noise levels below the cur¬ 
rent Appendix C noise limits would be 
required, after the change in type design, 
to have noise levels, after tradeoff, no 
closer to the applicable Appendix C limit 
(or no farther above that limit, if the 
use of the tradeoff provisions of 5 C36.5 
(b) originally resulted In an “exceed¬ 
ance” being approved) than were those 
noise levels prior to the change in type 
design. Since Appendix C noise limits In¬ 
crease as weight increases, this would 
permit takeoff, sideline, and approach 
noise levels to “grow” parallel to the Ap¬ 
pendix C slope. For example, if the air¬ 
plane whose type design will be changed 
is type certificated with a takeoff noise 
level “exceedance” 1 EPNdB above the 
applicable Appendix C takeoff noise limit, 
a sideline noise level 1 EPNdB below the 
applicable sideline noise limit, and an 
approach noise level 2 EPNdB below the 
applicable approach noise limit, the air¬ 
plane weight, under this proposal, would 
be permitted to increase if the takeoff, 
sideline, and approach numbers remain, 
respectively, no higher than 1 EPNdB 
above, 1 EPNdB below, and 2 EPNdB be¬ 
low the Appendix C noise limits applica¬ 
ble at the higher weight. For all acous¬ 
tical change demonstrations not involv¬ 
ing a weight increase, the noise levels 
would be restricted to noise levels no 
higher than the noise levels that existed 
Prior to the change In type design. Re¬ 
gardless of whether a weight increase is 
involved, tradeoffs w r ould continue in ef¬ 
fect to the extent that previously ap¬ 
proved exceedances over the Appendix C 
<new Stage 2) noise limits are not in¬ 
creased thereby. In the above example, 
tradeoff! would be allowed between the 
sidelines and approach noise levels (be¬ 
cause they arc each below the applicable 
Stage 2 noise limit), but could not be 
used to increase the takeoff noise level 
‘because that level is already above the 
applicable Stage 2 noise limit). 

Application of the tradeoff provisions 
of Appendix C to the Stage 2 noise levels 
or Stage 2 airplanes would require that a 
meaning be given to the term “exceed- 
wice” that Is different from its tradi¬ 
tional meaning. As traditionally applied. 

"exceedance” Is the Increment by 
which a noise level exceeds the applicable 
noise limit in paragraph (a) of 9 C36.5 
°f Appendix C. Under this proposal, how¬ 
ever, the Stage 2 noise levels of Stage 2 
Airplanes would not be permitted to rise 
to the Stage 2 noise limit, but would be 
Permitted only to Increase to the extent 
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that the Increment between those levels 
and the applicable Stage 2 noise limit 
is not reduced. In order to apply trade¬ 
offs to this regulatory concept, it is pro¬ 
posed that the term “exceedance,” as ap¬ 
plied to the Stage 2 noise levels of Stage 

2 airplanes, be defined as any Increase, in 
such a noise level, that reduces the in¬ 
crement between that noise level and the 
applicable Stage 2 noise limit. This re¬ 
finement in terminology Is necessary 
since noise level increases parallel to the 
Stage 2 limit line would be permitted 
with increases in weight. 

4. For Stage 2 airplanes for which 
application for acoustical change is made 
on or after a date six months after pub¬ 
lication of this NPRM. compliance would 
have to be shown using the power or 
thrust, speed, and configuration pro¬ 
visions that were added to the acoustical 
change provisions of Part 36 by Amend¬ 
ment 38-3. which was issued on December 
12. 1974, and published in the Fkoeral 
Register (39 FR 43830) on December 19, 
1974. Those provisions include a require¬ 
ment that takeoff and sideline noise tests 
be conducted, before and after the type 
design change, with no reduction in 
power or thrust. Since Stage 2 airplanes 
would be those that may have already 
been required to develop extensive data, 
using less than full takeoff power or 
thrust to demonstrate compliance with 
current Appendix C. the FAA invites 
comment on the potential impact of this 
proposal on acoustical change programs 
involving Stage 2 airplanes. Alternative 
regulatory concepts being considered to 
account for this problem include a re¬ 
quirement that the takeoff and sideline 
noise testa, after the change in type de¬ 
sign. be conducted with not less than <1> 
the power or thrust, or (2) the percent¬ 
age of power or thrust, that was orig¬ 
inally used in demonstrating the take¬ 
off and sideline noise levels of the air¬ 
plane under Appendix C. Comment on 
these regulatory option* is invited. 

5. For acoustical change approvals ap¬ 
plied for on or after the publication date 
of this NPRM. airplanes that comply 
with the more restrictive limits of Ap¬ 
pendix C proposed In this Notice tie. 
Stage 3 noise limits) would be permitted 
noise increases up to the new Stage 3 
noise limits, but would no longer be per¬ 
mitted noise increases up to the current 
Appendix C noise limits (Le. the proposed 
Stage 2 noise limits). The provisions of 
Amendment 36-3 would not be applied to 
Stage 3 airplanes for which acoustical 
change approvals are applied for. Trade¬ 
offs would be permitted for acoustical 
change demonstrations for Stage 1 air¬ 
planes, in the same manner as they are 
now permitted under Appendix C. 
namely, as an allowance for limited 
exceedances above the applicable Stage 

3 noise limits in |C36.5<a). Since this 
Involves exceedances over “the noise 
levels in paragraph <a>” of $ C36.5 no 
definition of the term "exceedance,” 
different from the current use of that 
term, is needed or proposed for Stage 3 
airplanes. 
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It should be noted that, while certain 
of the proposals specified herein would 
apply to applications that \re made on 
and after the date of this NPRM <but 
before the effective date of the final 
rule), none of these proposals would 
affect approvals that are actually Issued 
prior to the effective date of the final 
rule. It should be pointed out further, 
that the mere fact that an application 
was received prior to the date of this 
NPRM would not automatically permit 
the applicant to extend the certification 
process indefinitely and still be ex¬ 
cluded from the requirement proposed in 
this notice. In this connection, attention 
is drawn to the provisions of I 21.17 of 
Part 21 of the Federal Aviation Regula¬ 
tions which provide that an application 
for type certification of a transport cate¬ 
gory aircraft Is effective for five years and 
an application for any other type certifi¬ 
cate is effective for three years, unless an 
applicant shows at the time of application 
that his product requires a longer period 
of time for design, development, and test¬ 
ing, and the Administrator approves a 
longer period. If a type certificate is not 
issued within the prescribed time period, 
the applicant may file a new application 
and comply with all of the provisions ap¬ 
plicable on that date. Since this w r ould in¬ 
volve a new application date, on or afte/ 
the date of this Notice, the proposals con¬ 
tained in this notice would have to be 
complied with. 

As the preamble to Part 36 stated in 
1969. “as technology makes further noLse 
reductions possible, the FAA will act to 
ensure that the lowest reasonable noise 
levels are achieved • • ••• The PAA 
believes that the technology needed to 
achieve the new Stage 3 noise limits is 
now available and that application of 
this technology can be accomplished In 
an economically reasonable manner for 
airplanes of all weights. Thus, the pro¬ 
posed revision of Part 36 is intended to 
establish an “equal technology stand¬ 
ard.” that Is. a standard that would re¬ 
quire the application, to all airplanes 
covered by Appendix C. of the b«*t avail¬ 
able. economically reasonable noise sup¬ 
pression technology. At the present time, 
this level of suppression Is essentially de¬ 
fined by the high bypass ratio engine 
with sound absorbent linings incorpo¬ 
rated In the nacelle and engine ducts. 
While this technology has. to date, been 
used In large, wridebody Jets, powered bv 
engines rated at from 40.000 to 50.000 
lbs. thrust, the PAA believes that similar 
technology will be equally effective in 
reducing noise in smaller airplanes (ex¬ 
cept as discussed below for engines of 
less thAn approximately 5.000 lbs. 
thrust). In this regard, smaller engines 
of high bypass ratio design are under 
development. Two manufacturers are 
developing engines in the so-called “ten 
ton” class (20.000 to 30.000 lbs. thrust). 
These engines should be suitable for ad¬ 
vanced airplanes comparable In size to 
the present narrowbody Jets. Another 
engine is available that, at 6.000 lbs. 
thrust, could be used in smaller airplanes 
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down to approximately 30,000 lbs. maxi¬ 
mum weight. These projects indicate 
that the application of high bypass tech¬ 
nology to smaller airplanes is economi¬ 
cally reasonable. It is, therefore, likely 
that future airplane types can achieve 
noise reductions comparable to the wide- 
bodies, allowing for their different 
weights. 

At the lower end of the thrust spec¬ 
trum. for engines of less than approxi¬ 
mately 5,000 lbs. thrust, it appears that 
high bypass ratio technology for various 
reasons cannot effectively be applied, 
and that, therefore, noise standards 
based on the performance of high bypass 
ratio engines are probably Inappropri¬ 
ate for airplanes that use engines in this 
low thrust class. Such airplanes are typi¬ 
cally business Jets with maximum 
weights of less than approximately 25,000 
lbs. However, new turbofan engines with 
bypass ratios of approximately 3:1 (com¬ 
pared with 5:1 for typical large high by¬ 
pass ratio engines) have been introduced 
for airplanes in this weight range, and 
these engines have been demonstrated to 
generate much less noise than their pure 
turbojet predecessors. 

Thus, the high bypass ratio engine, 
combined with sound absorbent linings, 
represents the “state of the art 44 for most 
airplanes, and the medium bypass ratio 
engine does the same for small, business 
jet airplanes. The “equal technology 
standard*' objective of this proposed 
amendment is intended to require that 
new designs use noise suppression tech¬ 
niques at least as effective as those dem¬ 
onstrated by the airplanes discussed 
above. 

The proposals in this Notice build on 
certification experience and on the fea¬ 
tures of current Part 36. Specifically, 
these proposals recognise that Part 36 
addresses a large weight range of air¬ 
planes. For the smaller airplanes in this 
range, as discussed above, the application 
of moderate bypass ratio engine technol¬ 
ogy is only now evolving. These airplanes 
have not, as yet, experienced their 
growth potential and have not experi¬ 
enced the benefits potentially available 
from the adoption of sound absorbent 
material technology to the smaller air¬ 
planes and engines. The intermediate 
weight airplane market has not had 
acoustically advanced airplanes intro¬ 
duced because of the lack of suitable new 
technology engines. These engines arc 
now becoming available and improved 
acoustic designs are expected to follow. 
The largest airplanes were introduced 
using the new high bypass ratio technol¬ 
ogy. In this high weight range, engines 
that are acoustically Improved deriva¬ 
tives of the entry into service versions are 
expected. It is believed that the proposed 
scheme, accordingly, would require the 
implementation of this improved tech¬ 
nology and would require equitable ap¬ 
plication of that technology to all air¬ 
plane types. 

As stated above, the proposed takeoff 
and sideline noise limits for Stage 3 air¬ 
planes are related to the number of en¬ 
gines <as well as to maximum weight). 


This distinction Is proposed because the 
number of engines affects the level of 
noise emissions and is a design of param¬ 
eter of performance. All other things 
being equal a two-engine airplanes would 
tend to pass over the 3.5 n m. takeoff 
noise measurement point at a higher al¬ 
titude than would a four-engine airplane, 
and, being farther away, the noise per¬ 
ceived on the ground would be less. This 
would be true even if the amount of noise 
generated at the source were equal for 
the two airplanes. Airplanes with fewer 
engines tend to have better climb per¬ 
formance for several reasons. In general, 
they tend to have shorter takeoff rolls 
than Airplanes with more engines because 
they arc designed to serve smaller air¬ 
ports. In addition, airworthiness regula¬ 
tions require that airplanes maintain a 
certain gradient with one engine inopera¬ 
tive. Since a two-engine design must 
maintain its required gradient with only 
50 percent of its total installed thrust 
available, while a four-engine airplane 
has 75 percent power available, it follows 
that the two-englnc airplane at full 
power will be able to achieve a steeper 
climb than the four-engine airplane. 
Thus, the number of engines is a signif¬ 
icant factor in determining the lowest 
economically reasonable noise level an 
airplane can be expected to achieve at 
the 3.5 n jn. measuring point of Appendix 
C. 

For airplanes powered by high bypass 
ratio engines, it appears that current 
technology is capable of achi eving take¬ 
off noise levels several EFNcIB’s below 
current Appendix C in four-engine air¬ 
planes. levels somewhat farther below 
current Appendix C in three-engine 
types, and even lower levels In two-en¬ 
gine types. . f k . 

In determining the noise levels to be 
proposed, three main criteria were used. 
Most Important was the concept that the 
standard should reflect the best noise 
suppression technology achieved by pres¬ 
ent day airplanes. Thus, while some of 
the current wldebody. high bypass ratio 
engine powered airplanes could not 
satisfy the proposed standards in their 
present versions, nevertheless, in every 
case, designs now in service have demon¬ 
strated that the proposed levels can be 
achieved in some versions. 

A second criterion in setting the pro¬ 
posed levels was recognition that a man¬ 
ufacturer must work within a tolerance 
band in moving from design to final 
product The tolerance reflects uncer¬ 
tainties in design and manufacture, and 
various unknown factors, including 
variations in measurements at certifica¬ 
tion time. In the case of a new airplane, 
a tolerance of at least 3 EPNdB would 
probably be necessary. To avoid the risk 
that a new design, possibly costing many 
millions of dollars, might fail to meet 
the noise standard, the noise levels the 
airplane is designed to achieve must be 
sufficiently below the noise level of the 
standard that this entire tolerance band 
is below the standard. It is believed that 
the proposed standard would allow suf¬ 
ficient tolerance for manufacturers to 


evolve realistic designs with reasonable 
assurance that noise limitations will be 
satisfied. 

The final consideration in establishing 
the proposed limits was that of growth. 
A new airplane design is generally 
“growm" over its lifetime, either by in¬ 
creasing its capacity or range. Both of 
these involve increased public air trans¬ 
portation capabilities. To support this 
growth, power plants must be designed ) 
that they too can be grown. From the 
engine manufacturer's point of vtew\ en¬ 
gine growth also allows an engine to com¬ 
pete over a broader range of airplane 
applications. Allowance for such growth 
is a basic factor in the economic viability 
of aircraft programs. Unfortunately, en¬ 
gine growth Is accompanied by in¬ 
creased noise. An increase in thrust :s 
usually accomplished by increasing tem¬ 
peratures and pressures in the engine 
core, thus increasing the core engine ex¬ 
haust velocity and decreasing the by¬ 
pass ratio. The effect of this procedure is 
that the grown engine is noisier than 
would be an engine of equal thrust de¬ 
signed with the same performance pa¬ 
rameters as the base engine. In addition, 
a growth version of a given airplane de¬ 
sign will frequently have poorer climb 
characteristics and will, therefore, be at 
lower altitude when it passes over the 
3.5 n.m. takeoff measurement point. 
Hence, the takeoff noise level in particu¬ 
lar is quite sensitive to airplane grow th. 
As noted above, this proposal would limit 
the noise escalation associated with the 
growth of new airplane designs by limit¬ 
ing such noise to Stage 3 noise limits. 

Based on the general considerations 
discussed above, the proposed 8tage 3 
noise limits would involve the following 
detailed provisions in relation to the 
noise limits in current Appendix C 
(which, under this proposal, would be 
designated as “Stage 2 noise limits. ). 
The proposed takeoff noise levels are re¬ 
lated to the number of engines to re¬ 
flect the impact of the ^rworthhie^ 
climb gradient requirements of 8 25.1-1 
(b) of Part 25 of the Federal Aviation 
Regulations on the thrust to weight ratio 
of an airplane. The slope of the curve is 
reduced from 5 EPNdB to 4 EPNdB per 
halving of weight to reflect an emplrlciu 
compromise between the currently re- 
qulred slope and the basic physical law 
that an Increase of 3 EPNdB results from 
a doubling of thrust. At the high we}8 h “ 
the curves are leveled off at a weight, of 
850.000 lbs. to levels of 108, 103, and loo 
EPNdB. respectively, for the fot£-’ 
three-, and two-engine airplanes. Tnu 
feature serves to retain a limit on w* 
potential escalation of noise WOUe re- 
talning a reasonable growth P0j® n “~ 
for airplanes at these weights. At the 
weight range, which Includes many i>u. 
ness Jets and the smallest air carrier air¬ 
planes. the curves are leveled oil at 90 
EPNdB for three- and four-engine air¬ 
planes and at 87 EPNdB for two-engine 
airplanes. A nominal allowance 1* 
for engine and airplane growth, in® 
EPNdB higher level for three and fou - 
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engine airplanes in this weight range is 
provided to compensate for the almost 
complete lack o 1 design or certification 
experience to date for such airplanes. 

The sideline noise level reduction 
would. In many cases, be approximately 
8 EPNdB. This is increased to 9 EPNdB 
tor low weight two-engine airplanes and 
would be 6 EPNdB for three- and four- 
engine airplanes of the same weight. The 
greater stringency for the two-engine 
.iirplanes is based on certification ex¬ 
perience and the lesser stringency for the 
three- and four-engine airplanes Is based 
on a lack of certification experience and 
very limited design experience. For the 
highest weights, the curves ore leveled off 
at 103 EPNdB for the four-engine air¬ 
planes and at 100 EPNdB for the two- 
and three-engine airplanes, all at 850,000 
lbs. Since the 2 EPNdB per halving of 
weight slope is retained, as well as the 
75,000 lbs. break point for two- and four- 
engine airplanes, the transition curve for 
three-engine airplanes Is accomplished 
by extending the 96 EPNdB plateau up to 
212,500 pounds for those airplanes. The 
3 EPNdB difference between the noise 
icrels for three-engine and four-engine 
airplanes of intermediate and high 
weights is distinguished from the 3 to 4 
EPNdB increase in stringency for the 
four-engine airplanes that results when 
the sideline measurement point for them 
is changed from 0.35 to 0.25 nm. The 
levels for the four-engine airplanes are 
believed to be necessary because of tech¬ 
nological limitations affecting those air¬ 
planes. While acoustic theory does not 
yet offer a physical explanation of the 
installation differences for four-engine 
airplanes, the experience supports the 
need for special considerations related to 
sideline noise measurements for those 
airplanes. 

For approach, a 4 EPNdB noise level 
reduction is proposed, with a minor mod¬ 
ification being proposed for high weights. 
Here it Is proposed that the 2 EPNdB per 
halving slope continue to a takeoff gross 
weight of 850.000 lbs. and a correspond¬ 
ing noise level of 105 EPNdB. This modi¬ 
fication is supported by the most recent 
certification experience and by the physi¬ 
cal limits of an aerodynamic (i.e. air¬ 
frame > noise floor. 

The FAA believes that adoption of the 
Proposed regulations will result in a sig¬ 
nificant improvement in noise levels of 
newly type certificated airplanes, and 
that the public health and welfare re¬ 
quires that the progress represented by 
these proposals be realized by those air 
transportation vehicles that will be using 
airports for decades to come. In ad- 
aiuon. the FAA believes that the pro- 
P°^Ls in this notice, if adopted on a 
world-wide basis, will provide an oppor¬ 
tunity to make a real contribution to the 
limitation of aircraft noise nuisance at 
sports throughout the world. For this 
r cason, the FAA intends to give its full 
support to the adoption,-by ICAO, of 
amendments to the current airplane 
n^e standards of Annex 16 that will 
those international aircraft noise 
standards into conformity with those 


that are adopted by the FAA following 
this notice. Further, the FAA recognizes 
that there is a close relationship between 
airplane source noise levels and the 
problems facing airport proprietors. 
While this notice addresses only the 
source noise level permitted during type 
certification, public comments are invited 
concerning the implications (if any) of 
the proposed rule changes on airport 
planning and community acceptance. 

This notice proposes to revise sections 
that include language dealing with pro¬ 
peller driven small airplanes. Noise 
standards for those airplanes were added 
by Amendment 36-4. which was pub¬ 
lished In the Federal Register (40 FR 
1029) on January 6, 1975. This notice 
merely proposes to reorganize the sec¬ 
tions dealing with propeller driven small 
airplanes. It does not propose to amend 
those standards. It should be further 
noted that Amendment 36-4 created a 
distinction, for noise certification pur¬ 
poses, between transport category large 
airplanes and transport category small 
airplanes. The scope of this notice does 
not include transport category small air¬ 
planes that are propeller driven. It only 
includes turbojet engine powered air¬ 
planes (regardless of weight) and trans¬ 
port category large airplanes. 

(See*. 313(a). 601, 603. and 611 of the Fed¬ 
eral Aviation Act of 1056 (49 Ufi.C. 1354(a), 
1421. 1423. and 1431); sec. 6(c), of the De¬ 
partment of Transportation Act 49 U3.C. 
1655(e)): title I of the National Environ¬ 
mental Policy Act of 1969 42 US.C. (4321 et 
seq.): and Executive Order 11514. March 5, 
19701 

In consideration of the foregoing. Part 
36 of the Federal Aviation Regulations 
would be amended as follows: 

1. Section 36.1 would be amended by 
adding a new f 36.1 (f) to read as follows: 

§ 36.1 Applicability. 

• • • • • 

(f) For the purpose of showing com¬ 
pliance with this Part for transport cate¬ 
gory large airplanes and turbojet pow¬ 
ered airplanes regardless of category, the 
following terms have the following mean¬ 
ings: 

(D “Stage 1 noise lever means a noise 
level greater than the Stage 2 noise limits 
specified in |C36.5(a)(l) of Appendix 
C of this Part. 

<2> “Stage 1 airplane’* means an air¬ 
plane that has been shown, under this 
Part, to create noise levels greater than 
those required for Stage 2 airplanes. 

(3) “Stage 2 noise level* 4 means a noise 
level not greater than the Stage 2 noise 
limits specified in f C 36.5(a)(1) of Ap¬ 
pendix C of this Part but greater than 
the Stage 3 noise limits specified in 
9 036.5(a) (2) of Appendix C of this Part. 

(4) “Stage 2 airplane” means an air¬ 
plane that has been shown under this 
Part to create Stage 2 noise levels at each 
applicable measuring point specified in 
I C36.3 of Appendix C of this part (ex¬ 
cept as provided in the applicable trade¬ 
off provisions of 9 C36.5(b) of Appendix 
C of this part), and that creates noise 
levels higher than those allowed for 
Stage 3 airplanes. 


(5) “Stage 3 noise level” means a 
noise level not greater than the Stage 3 
noise limits specified in 9 C36.5«a> (2> of 
Appendix C of this part. 

(6) “Stage 3 airplane” means an air¬ 
plane that has been shown under this 
part to create Stage 3 noise levels at each 
applicable measuring point specified in 
5 036.3 of Appendix C of this Part (ex¬ 
cept as provided in the applicable trade¬ 
off provisions of 5 036 5(b) of Appendix 
C of this part). 

2. Section 36.7(a) would be amended 
to read as follows: 

§ 36,7 Arou«tir*l change. 

(a) Subsonic transport category large 
airplanes and subsonic turbojet powered 
airplanes. For subsonic transport cate¬ 
gory large airplanes and subsonic turbo¬ 
jet powered airplanes for which an 
acoustical change approval is applied for 
under 9 21.93(b) of this chapter, the fol¬ 
lowing apply: 

<1) If the airplane Is a Stage 1 air¬ 
plane prior to the change in type design, 
it may not, after the change In type de¬ 
sign. exceed the noise levels created prior 
to the change in type design, measured 
and evaluated as prescribed in Appen¬ 
dices A and B of this part. The tradeoff 
provisions of 9C36.5(b) of Appendix C 
of this part may not be used to increase 
Stage 1 noise levels. For airplanes cov¬ 
ered by this subparagraph for which ap¬ 
plication for acoustical change approval 
is made on or before September 17. 1971, 
compliance must be shown using a power 
or thrust, speed, and configuration that 
complies with Appendix C of this part. 
For airplanes for which application for 
acoustical change approval is made after 
September 17, 1971, the following must 
be complied with, in addition to the ap¬ 
plicable provisions of Appendices A and 
B of this part. In determining the take¬ 
off and sideline noise levels of the air¬ 
plane (and a power or thrust, speed and 
configuration that compiles with Appen¬ 
dix C of this part must be used in deter¬ 
mining the approach noise level): 

(1) There may be no reduction in 
power or thrust below the highest air¬ 
worthiness approved power or thrust, 
during the tests conducted before and 
after the change in type design. 

<U) For the noise levels measured 
and evaluated before and arter the 
change In type design, the test day speed 
and the acoustic day reference speed 
must be the minimum approved value 
Vj-f 10 knots, or the all-engine-operating 
speed at 35 feet (for turbine engine pow¬ 
ered airplanes), or 50 feet (for recipro¬ 
cating engine powered airplanes). which¬ 
ever speed is greater as determined under 
the regulations constituting the type cer¬ 
tification basis of the airplane. The tests 
must be conducted at the test day speeds 
~3 knots. Noise values measured at the 
test day speeds must be corrected to the 
acoustic day reference speed. 

(ili) During the takeoff and sideline 
noise tests conducted before the change 
in type design, the quietest airworthiness 
approved configuration available for the 
highest approved takeoff weight must 
be used. 
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(2) If the airplane la a Stage 2 air* 
plane prior to the change in type design, 
the following apply: 

<i) For airplanes for which application 
for acoustical change approval is made 
before tthc publication date of this 
NPRM1. the airplane may not be a Stage 
1 airplane after the change in type de¬ 
sign. and compliance must be shown us¬ 
ing a power or thrust, speed, and con¬ 
figuration that comply with Appendix C 
of this part. 

(it) For airplanes for which applica¬ 
tion for acoustical change approval Is 
made on or after l the publication date of 
this KPHM1 and before la date six 
months after the publication date of this 
NPRM1 the takeoff, sideline, and ap¬ 
proach noise levels of the airplane must 
be no closer to the applicable Stage 2 
noise limit (or no farther above that 
limit, in the case of exceedances ap¬ 
proved under the tradeoff provisions of 
* C36.5<b) of Appendix C of this part), 
after the change in type design, than was 
the corresponding takeoff, sideline, and 
approach noise level prior to the change 
in type design. This must be shown with 
noise levels, measured and evaluated as 
prescribed in Appendices A and B of this 
part, and using a power or thrust and 
speed, that comply with Appendix C of 
this part. During the tests conducted be¬ 
fore the change in type design, the quiet¬ 
est airworthiness approved configura¬ 
tion available for the highest approved 
takeoff weight must be used. The trade¬ 
off provisions of 8 *5.5 <b) of Appendix C 
of this part may not be used to Increase 
Stage 1 noise levels, but may be used 
with respect to Stage 2 noise levels. 

(ill) For airplanes for which applica¬ 
tion for acoustical change approval is 
made on or after la date six months after 
the publication date of tills NPRM1 the 
takeoff, sideline, and approach noise 
levels of the airplane must be no closer 
to the applicable Stage 2 noise limit <or 
no farther above that limit. In the case 
of exceedances approved under the 
tradeoff provisions of |C36.5<b) of Ap¬ 
pendix C of this part), after the change 
in type design, than was the correspond¬ 
ing takeoff, sideline, and approach noise 
level prior to the change in type design. 
This must be shown with noise levels 
measured and evaluated as prescribed in 
Appendices A and B of this part- In addi¬ 
tion, compliance with 8 36.7 (a)(l)Ci) 
through <ili> must be shown in deter¬ 
mining the takeoff and sideline noise 
levels, and a power or thrust, speed, and 
configuration that comply with Appendix 
C of this part must be used in determin¬ 
ing the approach noise level. The trade¬ 
off provisions of 8 C36.5<b) of Appendix 
C of this part may not be used to Increase 
Stage 1 noise levels but may be used with 
respect to Stage 2 noise levels. 

(3) If the airplane is a Stage 3 air¬ 
plane prior to the change in type de¬ 
sign. the following apply: 

<i> Ffcr airplanes for which application 
for acoustical change approval Is made 
before l the publication date of this 
NPRM], the airplane may not be a 
Stage 1 airplane after the change in type 
design, and compliance must be shown 


using a power or thrust, speed, and con¬ 
figuration that comply with Appendix C 
of this part. 

(U) For airplanes for which applica¬ 
tion for acoustical chcange approval Is 
made on or after fa date six months 
after the publication date of this NPRM 1. 
the airplane must remain a Stage 3 air¬ 
plane after the change in type design, 
and compliance must be shown using a 
power or thrust, speed, and configura¬ 
tion that comply with Appendix C of this 
part. 

t * • • • 

3. Section 36.201 tb> and <c> would be 
amended to read as folows: 

§ 36.201 Noi*c lim»i». 

<b) For airplanes that have turbojet 
engines with bypass ratios of 2 or more 
and for which— 

(1) Application was made before Jan¬ 
uary 1, 1967. it must be shown that the 
noise levels of the airplane are no greater 
than the Stage 2 noise limits prescribed 
in 8C36.5<a)tl) of Appendix C of this 
part, or are reduced to the lowest levels 
that are economically reasonable, tech¬ 
nologically practicable, and appropriate 
to the particular type design; 

(2) Application was or is made on or 
after January 1, 1967, and before (the 
publication date of this NPRM) it must 
be shown that the noise levels of the 
airplane are no greater than the Stage 2 
noise limits prescribed in 8C36.5(a)(l* 
of Appendix C of this part; and 

(3) Application Is made on or after 
(the publication date of this NPRM), it 
must be shown that the noise levels of 
the airplane are no greater than the 
Stage 3 noise limits prescribed In 8 C36.5 
(a) (2) of Appendix C of this part. 

(c) For airplanes that do not have tur¬ 
bojet engines with bypass ratios of 2 or 
more and for which— 

(1) Application was made before De¬ 
cember 1. 1969, it must be shown that 
the lowest noise levels, reasonably ob¬ 
tainable tlirough the use of procedures 
and information developed for the flight 
crew under 8 36.1601, are determined; 

(2) Application was or Is made on or 
alter December 1, 1969. and before <the 
publication date of this NPRM). it must 
be shown that the noise levels of the air¬ 
plane are no greater than the Stage 2 
noise limits prescribed in 8C36.5(a)(l> 
of Appendix C of this part; and 

<3> Application is made on or after 
• the publication date of this NPRM), it 
must be shown that the noise levels of 
the airplane are no greater than the 
Stage 3 noise limits prescribed in 8 C36.5 
ia)<2) of Appendix C of this port 


the extended centerline of the runway, where 
the noire level after liftoff la greatest, except, 
that, for airplanes powered by more thro 
three turbojet engine* this distance must be 
0.35 nautical miles for the purpose of show. 
Ing compliance with Stage 1 or Stage 2 no:*e 
limits (where applicable). 

b. Section C36.5(a> would be amended 
to read as follows: 

8ectlon C36.5 Noise levels (a) General Ex¬ 
cept as provided in paragraphs (b) and (ci of 
this section. It must be shown by Sight tent 
that the nob* levels of the airplane, at the 
measuring points described in | C36.3, do not 
exceed the foUowlng (with appropriate inter¬ 
polation between weights): 

(1) Stage 2 noise !Units are as follow s 

(1) For approach and sideline 108 
EPNdB for maximum weights of 600.00 «j St*, 
or more, less 2 EPNdB per halving of the 
600,000 lbs, maximum weight down to 102 
EPNdB for maximum weights of 76,000 lbt. 
and under. 

(It) Fbr takeoff. 108 EPNdB for maximum 
weights of 6004)00 lbs. or more, less 5 EPNdB 
per halving of the 600.000 lb*, maximum 
weight down to 03 EPNdB for maximum 
weights of 75.000 lbe and under. 

(2) Stage 3 noise limits are as follow 

(i) For approach, 106 EPNdB for maxi it uim 
weights of 650.000 lbs. or more, less 2 EPNdB 
per halving of the 850,000 lbe. weight, down 
to 98 EPNdB for maximum weights of 75 130 
lbs. and under. 

(U) For sideline for airplanes with more 
than 3 engines. 103 EPNdB for maximum 
weights of 850.000 lbs. or more, leas 2 EPNdB 
per halving of the 850.000 lb. maximum 
weight down to 98 EPNdB for maximum 
weights of 76,130 lbs. and under 

( 1 U) Por sideline for airplanes with 3 en¬ 
gines, 100 EPNdB for maximum weighu ol 
850.000 lbs. or more, lose 2 EPNdB per halv¬ 
ing of the 850.000 lbs. maximum weight down 
to 00 EPNdB for maximum weights of 212,500 
lbe. and under. 

(lv) For sideline for airplanes with 2 en¬ 
gines, 100 EPNdB for maximum weight- of 
850.000 lbs. or more, leas 2 EPNdB per halv¬ 
ing of the 850.000 lb*, maximum weight down 
to 93 EPNdB for maximum weight* of 75 l i0 
lbs. and under. 

(v) For takeoff for airplanes with more 
than 3 engines. 106 EPNdB for maximum 
weights of 850.000 lbe. or more, let* 4 
EPNdB per halving of the 850,000 lbs max * 
mum weight down to 90 EPNdB for maximum 
weights of 63.126 lbs. and under. 

(vi) For takeoff for airplanes with 2 en¬ 
gines. 103 EPNdB for maximum Weights of 
850,000 lbs. or more, less 4 EPNdB per halv¬ 
ing of the 850.000 lbs. maximum weight do»n 
to 90 EPNdB for maximum weights of 

lbs. and under. 

(vll) For takeoff for airplane# with 2 < • 
gin os, 100 EPNdB for maximum weight* ol 
850.000 lbs. or more, less 4 EPNdB per halving 
of the 850.000 lbs. maximum weight downto 
87 EPNdB for maximum weights of 
lbs. and under, 

c. Section C36.5<b' would be amended 
by adding the following flush paragraph 
at the end thereof: 


4. Appendix C of Part 36 would be 
amended as follow’s: 

a. Section C36.3<c) would bo amended 
to read as follows: 

Section C36.8 Noise measuring points. 

0 9 0 • • 

(c) For the sideline, at the point, on a 
line parallel to and 0 25 nautical miles from 


In addition, except as provided In I 36 7 with 
respect to Stage i noise levels, the timdeo 
provisions of this paragraph may be useo 
showing compliance with the acou*nleal 
change provisions of that section. For arc. ti¬ 
tles! change approvals Involving Stage 3 “ * 
planes, an ’•exceedance” is any Inert o*' a 

Stage 2 notoe level that reduces the inert- 
ment between that noise level and the appli¬ 
cable Stage 2 noise limit. 
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Issued In Washington, D.C., on Octo¬ 
ber 29. 1975. 

Charles R. Foster. 

Director of 

Environmental Quality . 
[FR Doc.75-29052 Piled 11-4-75:8:45 am| 


[ 14 CFR Part 71 ] 

[Airspace Docket No. 75-SO-136) 

DESIGNATION OF TRANSITION AREA 
Notice of Proposed Rulemaking 

The Federal Aviation Administration 
is considering an amendment to Part 71 
of the Federal Aviation Regulations that 
would designate the Tuskegee, Ala., 
transition area. 

Interested persons may submit such 
written data, views or arguments as they 
may desire. Communications should be 
submitted in triplicate to the Federal 
Aviation Administration, Southern Re¬ 
gion, Air Traffic Division, P.O. Box 20636, 
Atlanta, Ga. 30320. All communcations 
received on or before December 5, 1975, 
will be considered before action is 
taken on the proposed amendment. No 
hearing Is contemplated at this time, but 
arrangements for informal conferences 
with Federal Aviation Administration of¬ 
ficials may be made by contacting the 
Chief, Airspace and Procedures Branch. 
Any data, views or arguments presented 
during such conferences must also be 
submitted in writing in accordance with 
this notice in order to become part of the 
record for consideration. The proposal 
contained In this notice may be changed 
in light of comments received. 

The official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration. South¬ 
ern Region, Room 645, 3400 Whipple 
Street. East Point, Ga, 

The Tuskegee transition area would 
be designated as: 

That airspace extending upward from 700 
feet above the surface within a 6.5-mlle 
rodlua of Mo ton Field (Lat. 32'37*35** N„ 
hong. 85*40*44** W.)j within 3 miles each 
c.de of the Tuskegee VORTAC 018* radial, 
extending from the 6.5 -mile radius area to 
8 5 miles north of the VORTAC: excluding 
the portion within the Tallahassee transition 
area. 

The proposed designation is required 
to provide controlled airspace protection 
for IFR operations at Moton Field. A 
Prescribed Instrument approach proce¬ 
dure to this airport, utilizing the Tuske- 
gee VORTAC, is proposed in conjunc¬ 
tion with the designation of this 
transition area. If the proposed designa¬ 
tion is acceptable, the airport operating 

? ut il2T ,zalion will be changed from VFR 

to IFR. 

oi lh * Federal Aviation Act of 
u -® 0 ’ 1348(a)) and of see. 6(c) of 
rTo i^P^roent of Transportation Act (49 
Ufi C. I«5fl(o))) 

Issued in East Point, Oa.. on Octo¬ 
ber 28, 1975. 

Lonnie D. Parrish. 

Acting Director , Southern Region . 

1FR 000 75-29553 Filed 11-4-75:8:45 am] 


FEDERAL COMMUNICATIONS 
COMMISSION 

[ 47 CFR Part 73 ] 

| Docket No. 20501) 

DISTORTION OF AUDIENCE RATINGS 

Order Extending Time for Filing Comments 
and Reply Comments 

In the matter of amendment of Part 73 
of the Commission's Rules and Regula¬ 
tions to prohibit distortion of audience 
ratings. 

1. The Commission has before it a 
Motion for Extension of Time filed by 
Metromedia. Inc. The motion seeks a 
thirty-day extension of the time provided 

■for the submission of comments in this 
< proceeding. 1 In a subsequent letter. 
Metromedia indicated that the National 
Association of Broadcasters, Storer 
Broadcasting Company, and the Na¬ 
tional Broadcasting Company share 
Metromedia's interest in securing an ex¬ 
tension of time. 

2. Metromedia's request is based on 
difficulty which would be faced by counsel 
if it were necessary to comply with the 
current deadline in this and other pro¬ 
ceedings and simultaneously prepare a 
brief for filing in the Court of Appeals. 
In addition. Metromedia has indicated 
that the subject at issue in this proceed¬ 
ing is of particular interest to it, and it 
hopes to have available for submission 
to the Commission the views of the gen¬ 
eral managers of its various radio sta¬ 
tions, Metromedia has stated that an 
extension would permit Inclusion of this 
material in its filing. 

3. Based on the foregoing, we are per¬ 
suaded that a thirty-day extension is 
warranted. However, the Commission 
wishes to advise all Interested parties 
that further extensions are not contem¬ 
plated. With this extension we shall have 
provided a total of five months for the 
filing of comments. This important pro¬ 
ceeding requires prompt resolution, and 
as a result, the Commission cannot ac¬ 
cept further delays. 

4. Accordingly, It is ordered . That the 
subject request Is granted and the date 
for filing comments in this proceeding is 
extended to and Including November 28. 
1975, and the date for filing reply com¬ 
ments is extended to and including De¬ 
cember 29. 1975. 

5. This action is taken pursuant to au¬ 
thority found in Sections 4U>. 5(d)(1) 
and 303 (r) of the Communications Act of 
1934, as amended, and If 0.281 and 1.46 
of the Commission's Rules. 

Adopted: October 22. 1975. 

Released: October 24, 1975. 

Federal Communications 
Commission, 

I seal 1 Wallace EL Johnson. 

Chief, Broadcast Bureau . 

(FR Doc.75-29700 Filed 11-4-75:8:46 am] 


1 The original data specified for the filing 
of comments wae August 29, 1975, and for 
reply comments, September 29, 1975. Theee 
date* were later extended to October 28, 1975, 
and November 28. 1975. respectively. 


[47 CFR Part 73] 

[Docket No. 20600| 
LICENSEE-CONDUCTED CONTESTS 

Order Extending Time for Filing Comments 
and Reply Comments 

L.The Commission has before It a 
Motion for Extension of Time filed by 
Metromedia, Inc. The motion seeks a 
thirty-day extension of the time provided 
for the submission of comments in this 
proceeding.* In a subsequent letter, 
Metromedia indicated that the National 
Association of Broadcasters. Storer 
Broadcasting Company, and the Na¬ 
tional Broadcasting Company share 
Metromedia's interest in securing an ex¬ 
tension of time. 

2. Metromedia's request is based on the 
difficulty which would be faced by counsel 
if it were necessary to comply with the 
current deadline in this and other pro¬ 
ceedings and simultaneously prepare a 
brief for filing in the Court of Appeals. 
In addition, Metromedia has Indicated 
that the subject at Issue in this proceed¬ 
ing Is of particular Interest to it, and it 
hopes to have available for submission 
to the Commission tho views of the gen¬ 
eral managers of Its various radio sta¬ 
tions. Metromedia has stated that an 
extension would permit inclusion of this 
material In Its filing. 

3. Based on the foregoing, we are per¬ 
suaded that a thirty-day extension is 
warranted. However, the Commission 
wishes to advise all interested parties 
that further extensions are not contem¬ 
plated. With this extension we shall have 
provided a total of five months for the 
filing of comments. This Important pro¬ 
ceeding requires prompt resolution, and 
as a result, the Commission cannot ac¬ 
cept further delays. 

4. Accordingly, It Is ordered , That the 
subject request is granted and the date 
for filing comments In this proceeding is 
extended to and including November 28. 
1975, and the date for filing reply com¬ 
ments is extended to and Including De¬ 
cember 29,1975. 

5. This action is taken pursuant to au¬ 
thority found in Sections 4(1), 5(d)(1) 
and 303 (r) of the Communications Act 
of 1934, as amended, and H 0.281 and 
1.46 of the Commission's Rules. 

Adopted: October 22.1975. 

Released: October 24.1975. 

Federal Communications 
Commission, 

[seal] Wallace E. Johnson. 

Chief , Broadcast Bureau. 

[FR Doc.75-29707 Filed 11-4-75:8:45 am] 


1 The original date gpedAed for the filing 
of comment* wan August 29. 1976. and for 
reply comment*. September 29, 1975. Three 
date* were later extended to October 28. 1975, 
and November 28, 1975, respectively. 
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[47 CFR Part 73 ] 

I DoOtft No 200001 

AM, FM AND TV STATIONS 

Order Extending Time for Filing Comments 

and Reply Comments Relating to Pro¬ 
gram Logs 

In the matter of amendment of Part 73 
of the Commission’s rules and Regula¬ 
tions relating to program logs for AM, 
FM and TV stations. 

1. On September 17, 1975. the Com¬ 
mission adopted a Notice of Proposed 
Rule Malting in the above-entitled pro¬ 
ceeding. Publication was given In the 
Fi .dural Rxgistcr on September 29, 1975. 
40 FR 44577. The dates for filing com¬ 
ments and reply comments arc presently 
October 30 and November 12, 1975, re¬ 
spectively, 

2. On October 17. 1975. Columbia 
Broadcasting System. Inc. (CBS>. by 
counsel, requested that the time for fil¬ 
ing comments be extended to and In¬ 
cluding December 15. 1975. Counsel 
states that the additional time is neces¬ 
sary due to the need for careful study of 
the several questions presented for com¬ 
ment in this proceeding and because of 
the proximity of the time for filing com¬ 
ments in tills proceeding with that In 
Dockets 20499, 20500 and 20501. 

3 We are of the view that the public 
interest w ould be served by extending the 
time in this proceeding. Accordingly* I* 
is ordered, That the dates for fi l ing com¬ 
ments and reply comments, are extended 
to and Including December IB, and De¬ 
cember 31. 1975, respectively. 

4. This action is taken pursuant to 
authority found In Sections 4(i), 5'd) CD 
and 303<r» of the Communications Act 
of 1934. as amended, and g| 0-281 and 
1.48 of the Commission’s Rules 

Adapted: October22.1975. 

Released: October 24.1975. 

Front at. CoMimncATiONfi 
Commission. 

tSXAL ) WAX-LACX E JOUXSOX. 

Chief. Broadcast Bureau. 

[FR Doc.75 ^2S 706 Piled 11-4 76:8:44 amj 


[47 CFR Part 731 

[Docket No. 20550] 

BROADCAST LICENSEES 

Order for Extension of Time for Fiirnp. Reply 
Comments Regarding Nondiscrimination 

In the matter of nondiscrimination in 
the employment policies and practices of 
broadcast licensees. 

L On July 25. 1975, the Commission 
released a Notice of Inquiry and Notice 
of Proposed Rulemaking in the above 
captioned proceeding. Publication was 
made In the Fepehal Register on July 28. 
1975. 40 Fed. Reg. 10987. Comments and 
replies thereto were scheduled to be filed 
on September 11, 1975. and October 1, 
1975, respectively. 

2. On September 4, 1975. the Commis¬ 
sion adopted an Order extending the 


dates for filing comments and reply com¬ 
ments in this proceeding to and includ¬ 
ing October 13, 1975. and October 31, 
1975, respectively pursuant to a request 
filed by the Corporation for Public 
Broadcasting on August 29, 1975. 

3. In a petition dated October 22, 1975, 

the National Association for Broadcast¬ 
ers requests that the time for filing reply 
ftAmments in this proceeding be extended 
through November 14. 1075. In 11s peti¬ 
tion, the National Association of Broad¬ 
casters Indicates that It. as well as other 
representatives of parties in this pro¬ 
ceeding, "ha* experienced difficulty in 
obtaining copies of the numerous plead¬ 
ings filed in this docket- . - .**. The peti¬ 
tion further states that **. . . approxi¬ 
mately hair of the 12 working days al¬ 
lowed by the Commission for preparing 
reply comments were spent acquiring the 
necessary pleadings-" 

4. Accordingly, because of the impor¬ 
tance of this proceeding with the many 
public interest questions to be resolved, 
and because of the Commission's desire 
to allow parties the opportunity to ade¬ 
quately reply. It is ordered. That the 
dates lor filing reply comments in this 
proceeding arc extended to and including 
November 14.1975. 

5. This action is taken pursuant to au¬ 
thority found in Section 4(1). 5<d> CD 
and 3031M r) of the Communications Act 
of 1934. as amended, and I 0.281 of the 
Commission's rules. 

Adopted: October 21,1975. 

Released: October28.1975. 

CsiALl Ashtox Harpy. 

General Counsel . 

[ FR Doc.76-28704 Fill*! 11-4-75:8 45 »m[ 


{ 47 CFR Part 73 ] 

[Docket No 20435: BU-2308 i 

FM BROADCAST STATIONS 

Request lor Supplemental Information 

In the matter of amendment of 
1 73.202(b). Tabic of Assignments, FM 
Broadcast Stations. (La Crosse. Wiscon¬ 
sin). 

1. Herein the Commission gives con¬ 
sideration to the Notice of Proposed Rule 
Making, adopted April 15, 1975 (40 FR 
18462 >. proposing the assignment of 
Channel 269A to La Crosse, Wisconsin 
(pop. 51.153. seat of La Crosse County), 
as its fourth FM assignment. Comments 
were filed by petitioner, Family Radio, 
Inc., licensee of AM Station WJZM in 
La Crosse: the City of La Crosse; and 
La Crosse Municipal Airport. 

2. The comments raise the issue of 
aviation hazards from a transmuting 
antenna, which would have to be located 
in a limited “open area" 3 miles east of 
La Croese, because of our spacing re¬ 
quirements. The La Crosse Airport man¬ 
ager tells us that the city is located m 
the Mississippi River Valley between high 
bluffs, and that the airport is on an is¬ 
land between the Mississippi and Black 
Rivers, just north of the city. He sug¬ 


gests that any location 3 miles cast of 
the community might constitute a haz¬ 
ard to aviation. Petitioner replies that 
this issue is more appropriately resolved 
in consideration of an application for 
a construction permit, and asserts that 
It will file an application which would 
meet aeronautical hazard requirement 
Petitioner also has filed an englneorir., 
report to support its argument that an 
antenna in the “open area" would not 
interfere w ith instrument approach pro¬ 
cedures nt La Crosse Airport, and th.it 
existing obstructions in the area elimi¬ 
nate any impact resulting from a new 
tower. The City of La Crosse cammerr 
that an antenna located anywhere in the 
“open area" would be a hazard to air- 
craft using Runway 31 (NW-SE> which 
is not an instrument runway, and which 
Is the most heavily used runway at th< 
airport. The City attaches an jrifidrvit 
of the airport manager indicating thn: 
42*5> of total operations at the airpor. 
use runway 31: that 12^ of Instrument 
operations use Runway 31; that thcr* 
are many visual approaches made at the 
airport: and that visibility at antrm. 
sites on the bluffs Is sometimes more lim - 
tied than that at the airport itself 
Therefore the City and the airport man¬ 
ager allege that an antenna nnywhe:* 
in the "open area" would be a hazard 
to air traffic. 

3. While it is our usual practice t • 
defer the air hazard consideration to 
the time of application for construe: k; 
permit, wc are not required to close am 
eyes to the Issue in making FM chmiTv; 
assignments tn the public interest. Par¬ 
ticularly in this case, where spacing re¬ 
quirements limit antenna location to n 
small area which the city of La Crov r 
and its airport manager allege Is heavily 
used for air traffic, we are disposed o 
.seek additional information regard h e 
available antenna sites. The harden is 
an petitioner to convince us that the 
proposed assignment is in the public in¬ 
terest. Wc suggest that this burden could 
be met by & detailed plan for Mlcans 
height and location approved by the Fed¬ 
eral Aviation Administration. We do n o' 
consider this request premature In vie* 
of our need to make an Informed deci¬ 
sion on this proposal and the gravity id 
possible consequences. We therefore in¬ 
vite. comments on the resolution of dv 
air hazard issue only. 

4. Interested parties may file such 
comments on or before December 19 
1975. and reply comments on or before 
January 8, 1975. All submissions by par¬ 
ties to this proceeding or persons acttr.s 
on behalf of such parties, shall be made 
in written comments, reply comment' 
or other appropriate pleadings. 

5. An original and three copies of ah 
comments, reply comments, pleading 
briefs, and other documents shall be 
furnished the Commission. All filing 
made in this proceeding wM be available 
for examination by Interested partita 


•8e* Enter fyrUx and OreenrtUe. Alatcma. 
44 PCC M 1056 <1874) . 
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during regular business hours in the 
Commission’s Public Reference Room at 
its headquarters. 1919 M 8treet, N.W., 
Washington, D.C. 

Adopted: October 22.1974. 

Released: October 24, 1974. 

Federal Communications 
Commission. 

I seal] Wallace E. Johnson. 

Chief . Broadcast Bureau. 
[PR Doc.75-29705 Filed 11-4-76; 8:45 tan] 


[47 CFR Part 73] 

[Docket No. 20499) 

FRAUDULENT BILUNG 

Order Extending Time for Filing Comments 
and Reply Comments 

In the matter of amendment of 
} 73.1205 of the Commission’s Rules in 
Order to prohibit certain fraudulent bill¬ 
ing practices. 

1. The Commission has before it a Mo¬ 
tion for Extension of Time filed by Metro¬ 
media. Inc. The motion seeks a thirty- 
day extension of the time provided for 
the submission of comments in this pro¬ 
ceeding.* In a subsequent letter. Metro¬ 
media indicated that the National As¬ 
sociation of Broadcasters, Storer Broad¬ 
casting Company, and the National 
Broadcasting Company share Metro¬ 
media’s interest in securing an extension 
of time. 

2. Metromedia's request is based on the 
difficulty which would be faced by coun¬ 
sel if it were necessary to comply with 
the current deadline in this and other 
proceedings and simultaneously prepare 
a brief for filing in the Court of Appeals. 
In addition. Metromedia has indicated 
that the subject at issue in this proceed¬ 
ing Is of particular Interest to it. and it 
hopes to have available for submission to 
the Commission the views of the general 
managers of its various radio stations. 
Metromedia has stated that an exten¬ 
sion would permit Inclusion of this mate¬ 
rial in its filing. 

3. Based on the foregoing, we are per¬ 
suaded that a thiry-day extension is war¬ 
ranted. However, the Commission wishes 
to advise all Interested parties that fur- 
ther extensions arc not contemplated, 
with this extension we shall have pro- 
tided a total of five months for the filing 
of comments. This important proceeding 
nxjuires prompt resolution, and as a re¬ 
sult. the Commission cannot accept fur¬ 
ther delays. 

Accordingly, It is ordered . That the 
subject request is granted and the date 
for filing comments in this proceeding 
is extended to and including Novcm- 


The original dato specified for the filing 
rr foments was August 29. 1975, and for 
£917 comments, September 29. 1975. These 
***** extended to October 28, 1975, 
November 28. 1975, respectively. 


ber 28. 1975, and the date for filing reply 
comments is extended to and including 
December 29. 1975. 

5. This action Is taken pursuant to 
authority found in Sections 4(1). 5(d) (1) 
and 303 (r) of the Communications Act 
of 1934, as amended, and $$0,281 and 
1.46 of the Commission's Rules. 

Adopted: October 22.1975. 

Released: October 24. 1975. 

Federal Communications 
Commission. 

[sealI Wallace E. Johnson. 

Chief . Broadcast Bureau . 

|PR Doc.75-29708 Filed 11-4-75:8:45 am) 


[ 47 CFR Part 83 ] 

(Docket No. 20503) 

GENEVA RADIO REGULATIONS 
Order Extending Time for Filing Comments 

In the matter of amendment of Part 83 
of the Commission’s rules to conform to 
the extent practicable, with Oeneva 
Radio Regulations pertaining to the 
Maritime Mobile-Satellite Service, as re¬ 
vised by the Space WARC, Oeneva. 1971, 
and the Maritime WARC. Geneva, 1974. 

1. Comsat General Corporation (Com¬ 
sat General) has requested, on behalf 
of itself and the other Marlsat system 
participants. RCA Global Communica¬ 
tions. Inc. (RCA). Western Union Inter¬ 
national. Inc. (WUI) and ITT World 
Communications. Inc. (ITT), an exten¬ 
sion of time of 11 days for the filing of 
comments in the above captioned pro¬ 
ceeding. 

2. In support of its request, Comsat 
General states that additional time be¬ 
yond the 31 days allowed by the Commis¬ 
sion Is required for adequate consider¬ 
ation of the important matter raised 
and for the preparation of detailed com¬ 
ments thereon. 

3. It appears that the public inter¬ 
est would be served by granting the ad¬ 
ditional 11 days asked, to afford the peti¬ 
tioner and other interested parties a full 
opportunity for the preparation and 
presentation of their views in this pro¬ 
ceeding, to aid the Commission in 
adopting appropriate rules. 

4. Accordingly, It is ordered, pursuant 
to $ 0.331 of the Commission's Rules, 
that the time for filing comments in the 
above-captioned proceeding is extended 
from October 30, 1975 to November 10, 
1975 and for reply comments from No¬ 
vember 10. 1975 to November 21, 1975. 

Adopted: October 24.1975. 

Released: October 28,1975. 

[seal] Charles A. Higginbotham. 

Chief . Safety and Special 
Radio Services Bureau . 

[PR Doc.75-29710 Piled 11-4-75:8:45 am) 


INTERSTATE COMMERCE 
COMMISSION 
[49 CFR Part 1100] 

[Ex Part® No. 65 (Sub-No. 19)1 

REVISED CONTENT REQUIREMENTS AND 

PAGE LIMITATIONS ON PETITIONS FOR 

RECONSIDERATION 

Proposed Rulemaking 

At a General Session of the Interstate 
Commerce Commission, held at its office 
in Washington. D.C.. on the 24th day of 
October 1S75. 

It is ordered. That based upon the 
reasons set forth in the attached no¬ 
tice. a proceeding be. and It is hereby, 
instituted pursuant to Section 17 of the 
Interstate Commerce Act, 49 UJ3.C. 17, 
and Sections 553 and 559 of the Admin¬ 
istrative Procedure Act, 5 U.S.C. 553 and 
559. for the purpose 61 amending Rule 
101(d) of the General Rules of Practice 
<49 CFR 1100.101(d)). 

It is further ordered. That the at¬ 
tached notice be, and it is hereby, 
adopted and incorporated by reference 
into this order. 

It is further ordered , That notice of 
the institution of this proceeding shall 
be given to the general public by de¬ 
positing a copy of this order and the 
attached notice in the Office of the Sec¬ 
retary. Interstate Commerce Commis¬ 
sion, Washington, D.C.. for public in¬ 
spection, and by delivering a copy of the 
notice to the Director. Office of the Fed¬ 
eral Register as notice to interested 
persons. 

By the Commission. 

Iseal] Robert L. Oswald. 

Secretary . 

• Purpose: The purpose of this docu¬ 
ment is to give notice of a rule making 
proceeding Instituted to amend Rule 101 
(d) of the General Rules of Practice— 
Reconsideration. • 

Under the existing Rules of Practice, 
any party seeking rehearing, reargu¬ 
ment, or reconsideration of a final de¬ 
cision by an employee board or a divi¬ 
sion must specify the matters claimed 
to have been erroneously decided and 
the alleged errors or relief sought with 
the particularity respecting exceptions 
as outlined in Rule 96<a). The present 
rule therefore requires that exceptions to 
statements of fact or matters of law and 
points relied upon to support exceptions 
to conclusions made In the prior deci¬ 
sion must be stated and numbered sep¬ 
arately. Further, when exception Lh taken 
to a statement of fact, reference must 
also be made to the page or part of the 
record relied upon to support the ex¬ 
ception and a corrected statement must 
be incorporated. While generally peti¬ 
tions filed pursuant to this section of 
the rules have followed the noted re¬ 
quirements, such compliance has not 
been uniform, and it has become neces¬ 
sary to emphasize our intent strictly to 
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enforce adherence and to prescribe re¬ 
vised requirements which will provide a 
simple and readily definable method of 
giving full effect to the present rule. Ac¬ 
cordingly, it is proposed that petitioners 
now be required to set forth the neces¬ 
sary specifications of alleged error, re¬ 
lief sought, and argument In support 
thereof, In summary form, in a preface 
to the petition. Such preface shall be a 
succinct, but accurate and clear, con¬ 
densation of the matters raised on pe¬ 
tition. The preface shall not exceed 3 
pages, except in extraordinary circum¬ 
stances. and upon leave granted. It is 
anticipated that such waiver of the page 
limitation shall be granted only in those 
proceedings which involve novel or com¬ 
plex issues of lact or law. Replies to 
petitions shall, in no greater number of 
preface pages, address, point by point, 
the specifications set forth in the preface 
to the petition to which they are 
directed. 

The proposed rule amendment is de¬ 
signed to enoourage parties to organise 
their presentation better and to enable 
the Commission to identify the key Is¬ 
sues In the case. A page limitation is 
necessary to give full effect to the re¬ 
quirement and to prevent the summary 
from becoming an extended discussion 
of the arguments which appear later. 

In addition to the above amendment, 
the Commission proposes to impose a 10- 
page limitation upon petitions for recon¬ 
sideration in those cases wherein a Divi¬ 
sion has already considered either excep¬ 


tions or a prior petition for appellate 
review. 

A Division should not be burdened In 
a successive petition for reconsideration 
with arguments already of record upon 
which It has already ruled on exceptions 
or a previous petition for reconsidera¬ 
tion. Rather, the Division's consideration 
should be directed principally to new is¬ 
sues raised by its prior action taken in 
the case and major allegations of error 
in its prior rulings. By limiting the 
length of these essentially successive pe¬ 
titions for reconsideration, it bs antici¬ 
pated that most repetitive arguments 
will be eliminated. Moreover, the argu¬ 
ments which are received should be con¬ 
cise and to the point without inhibiting 
the members from reviewing more de¬ 
tailed presentations made earlier in those 
circumstances where sufficient doubt is 
raised. 

On October 17. 1975. we tranarolUed 
to Congress proposed legislation that 
would, among other things, render the 
decision of the Commission or a division 
administratively final, and thus elimi¬ 
nate petitions of the ty pe discussed in the 
preceding two paragraphs. The 10 page 
limitation on such successive petitions 
for reconsideration is being pro posed on 
the possibility that the rbove Section 17 
proposal may not be passed in this 
Congress. 

This Notice of Proposed Rulemaking U 
issued under the authority of Sections 
17 of the Interstate Commerce Act, <49 
U S C. 17>. and Sections 553 and 559 of 


the Administrative Procedure Act, <5 
U-S.C. 553 and 559). 

Issued In Washington. D.C.. this 34th 
day of October. 1975. 


PART 1100— GENERAL RULES Of 
PRACTICE 

Accordingly, it is proposed that the 
present rule 1100.101(d) 149 CFR U00 - 
202<d) 1 be amended by adding the fol¬ 
lowing: 

§ 1100.101 IViition- for rolirnring. r« 
nreunicHt, or rrrort^itlrriilkiii (Hull 
101 ). 

id) • • • Such specifications of al¬ 
leged error, relief sought, and Argument 
in support thereof must be summary 
in a preface to the petition, suitabl* 
paragraphed, which shall be a succinct 
but accurate and dear, condensation of 
the matters raised on petition. Except . i 
extraordinary circumstances, and upt 
leave granted, the preface shall not ex¬ 
ceed 3 pages. Replies to petitions aha ! 
also contain a preface of no more page 
than permitted in the petition's prelim 
and shall address, point by point, tiv 
specifications of alleged error. rehc' 
sought. and argument in the preface u 
the petition. In proceedings in which 
division reverses, changes, or modlfic n 
prior decision by a hearing officer or a: 
employee board, petitions for recon*, 
oration addressed to the division in at. 
appellate capacity, and relies thereto, 
shall not exceed 10 pages, in addition i o 
the preface required by this paragra; i 
\ m Dor 75-39771 Filed 11-4-75^:48 am J 
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DEPARTMENT OF THE TREASURY DEPARTMENT OF DEFENSE 


Bureau of Alcohol, Tobacco, and Firearms Department of the Army 

ADVISORY COMMITTEE ON DISTILLED ARMY ADVISORY PANEL ON ROTC 
SPIRITS PLANT SUPERVISION AFFAIRS 


Notice of Establishment—Amendment 


Meeting 


The Bureau of Alcohol. Tobacco and 
Firearms is expanding the responsibili¬ 
ties of the Advisory Committee on Dis¬ 
tilled Spirits Plant Supervision, estab¬ 
lishment of which was announced in 
the Federal Register of December 19, 
1974 (39 FR 43856). 


In accordance with Public Law 92-463. 
dated 6 October 1972. notice is given of 
a meeting of the Army Advisory Panel on 
ROTC Affairs on 9 December 1975 at the 
Pentagon. Washington. D.C. The pro¬ 
posed schedule of activities is as fol¬ 
lows: 


Aa originally established the Commit¬ 
tees objectives were to advise the Bureau 
on ways of overcoming or minimizing the 
problems anticipated In a change In the 
method of government supervision of 
dUtilled spirits plants. These Committee 
responsibilities were set forth on the as¬ 
sumption that legislation authorizing 
iuch changes would be Introduced in 
Congress and considered concurrently 
with the Committee's deliberations. 

Since then, it has been decided the 
Committee could, with little additional 
effort or cost, provide valuable advice as 
to the advisability of changing the pres¬ 
ent statutory requirements os well as the 
means of implementing such changes 
should they be desirable Consequently, 
in addition to the responsibilities in¬ 
cluded in the Federal Register Notice 
of December 19. 1974, under the heading 
'Purpose- the Committee's Charter is 
being expanded to also seek its advice 
on the question of whether there should 
be any change from the form of super¬ 
vision now exercised at distilled spirits 
plants. 

Dated: October 28. 1975. 

Rex D. Davis, 

Director . Bureau of Alcohol 
Tobacco . and Firearms . 

|FH Doc 75 >29680 Filed 11-4-75:8:45 am] 


Office of the Secretary 
SERIES C-X982 TREASURY NOTES 
Rate of Percent Per Annum 


October 30. 1975. 

r,«T* lc ® ecret *ry of the Treasury an¬ 
nounced on October 29. 1975. that the 
werwt rate on the notes described in 
•f-partment Circular—Public Debt Se- 
trm~iT«, 32 ~ 75 - dated October 23. 1975. 
inot,. . J '* pcrcent P«r annum. Accord* 
<n g . l “ e no ^ es are hereby redesignated 
r Treasury Notes of Series 

toterest on the notes win be 
J ayable at the rate of 77, percent per 
annum. 


David Mosso. 
Fiscal Assistant Secretary. 
I PR Doc .75-29643 Filed 11-4-75:8:45 %m] 


0830—Opening Remark* and In trod action. 
0900—Department of the Army/US Army 
Training and Doctrine Command Update 
Briefings. 

1000—DA Equal Opportunity Program Brief¬ 
ing. 

1020—ROTC Region Presentations. 

1200—Lunch. 

133 0—Ar my Research Institute Update of 
ROTC Research Projects. 

1400-1700—Panel Discussion of ROTC Topics. 

This meeting Is open to the public. 

Ercole 1L Barone, 
Major. GS. Executive Secretary, 
Army Advisory Panel on 
ROTC Affairs . 

IFR Doc.75 29648 Filed ll-4-75;8:45 am] 


Office of the Secretary of Defense 

DDR&E HIGH ENERGY USER REVIEW 
GROUP 

Laser Devices Subpanel; Closed Meeting 

Pursuant to the provisions of Section 
10 of Appendix L Title 5, United States 
Code, notice Is hereby given that a closed 
meeting of the DDR&E High Energy 
Laser Review Group Laser Devices Sub¬ 
panel will be held 24-26 November 1975, 
at MIT Lincoln Laboratory, Lexington, 
Massachusetts. 

The subject matter of the meeting Is 
classified In accordance with subpara¬ 
graph (1) of Section 552(h) of Title 5 of 
the U.S. Code. 

Maurice W. Roche. 

Director, Correspondence and 
Directives OASD ( Comptrol - 
ter). 


October 31,1975. 

|FR Doc.76-29660 Filed 11-4-76:8:45 am] 


DDRAE HIGH ENERGY LASER REVIEW 
GROUP 

Vulnerability and Effects Subpanel; 

Closed Meeting 

Pursuant to the provisions of Section 
10 of Appendix I, Title 5. United States 
Code, notice Is hereby given that a closed 
meeting of the DDR&E High Energy 
Laser Review Group Vulnerability and 
Effects Subpanel will be held on Tues¬ 


day, December 9.1975. In Arlington, Vir¬ 
ginia. 

The subject matter of the meeting Is 
classified in accordance with subpara¬ 
graph (1) of Section 552(b) of Title 5 of 
the U^. Code. 

Maurice W. Roche. 

Director . Correspondence and 
Directives OASD (Comptrol¬ 
ler). 

October 31,1975. 

IFU Doc.76-29661 Filed 11-4-75:8:46 am] 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 
[Docket No, 76-2] 

NORTHRIDGE DRUG STORE AND 
DIXIE DRUG STORE 

Revocation and Denial of Registration 

Correction 

In the Federal Register issue of Mon¬ 
day. September 29, 1975, at page 44589. 
the effective date of the Final Orders in 
the above-captioned matter was Inad¬ 
vertently and erroneously omitted from 
the last sentence of the orders. 

The Acting Administrator finds that 
Section 1316.66. TIUe 21. Code of Fed¬ 
eral Regulations provides In pertinent 
part that an “order nho.li specify the date 
on which It shall take effect, which shall 
not be less than 30 days from tho date 
of publication in the Federal Regis¬ 
ter. • • •" It is noted that 30 days have 
elapsed from the date of publication in 
the Federal Register of the orders in 
the above-captioned matter. 

Therefore, under the authority vested 
in the Attorney General by Section 823, 
Title 21, United States Code, and redel¬ 
egated to the Administrator of the Drug 
Enforcement Administration by section 
0.100, as amended. Title 28, Code of Fed¬ 
eral Regulations, and further, having 
been duly designated as Acting Adminis¬ 
trator by Order No. 607-75 of the Attor¬ 
ney General, dated May 30. 1975, In ac¬ 
cordance with the authority stated there¬ 
in and pursuant to the authority dele¬ 
gated to the Acting Administrator by 
Section 0.132(d). Title 28, Code of Fed¬ 
eral Regulations, the Acting Administra¬ 
tor hereby orders that, pursuant to the 
provisions of Section 1316 66. Title 21. 
Code of Federal Regulations, the follow¬ 
ing change be made with reference to the 
effective date of the Final Orders In the 
above-captioned matter: 

1. The last sentence in the last para¬ 
graph of the above-captioned orders on 
page 44589 should be deleted, and the 
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sentence “These orders are effective Oc¬ 
tober 30, 1975.” should be Inserted in 
lieu thereof. 

Dated: October 31.1975. 

Henry 8. Docin, 
Acting Administrator . 
Drug Enforcement Administration. 
|FR Doc.75-29099 Filed ll-4-75;8:45 am] 


Law Enforcement Assistance 
Administration 

NATIONAL INSTITUTE OF LAW ENFORCE¬ 
MENT AND CRIMINAL JUSTICE AD¬ 
VISORY COMMITTEE 

Meeting 

Notice Is hereby given that the Advi¬ 
sory Committee of the National Institute 
of Law Enforcement and Criminal Jus¬ 
tice, Law Enforcement Assistance Ad¬ 
ministration. will meet on November 21. 
1975 at the Hospitality House Motor Inn 
in Arlington. Virginia. 

Topics of discussion will include the 
special needs of criminal Justice research, 
the achievement of consistency in dis¬ 
positions. and deterrence. 

The meeting will be open to the public. 

For further information, please con¬ 
tact Gerald M. Caplan. National Institute 
of Law Enforcement and Criminal Jus¬ 
tice, Law Enforcement Assistance Ad¬ 
ministration, U.S. Department of Jus¬ 
tice. 633 Indiana Avenue NW.. Washing¬ 
ton, DC. 20531. 1202) 376-3606. 

Gerald Yamada, 
Attorney-Advisor, 
Office of General Counsel. 

| FR Doc 75-29720 Filed 11-4-75:8:45 Am) 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
COLORADO 

District Managers Delegation of Authority 
October 22, 1975. 

1. In accordance with authority con¬ 
tained in sections 3.1 and 3.9<g> of Bu¬ 
reau Order No. 701 of July 23, 1964, as 
amended, the amount not to be exceeded 
in sales by District Managers of material 
other than forest products h increased 
to $5,000. 

2. Effective date. This delegation will 
become effective November 5, 1975. 

Dale R. Andrus, 
State Director. 

|FR Doc.75-20776 Filed 11-4-75:8:45 mm| 


National Park Service 

|INT FE8 75-87] 

WHITE SANDS NATIONAL MONUMENT. 
NEW MEXICO; PROPOSED MASTER PLAN 

Availability of Final Environmental 
Statement 

Pursuant to Section 102<2> <C) of the 
National Environmental Policy Act. the 
Department of the Interior has prepared 
a final environmental statement on a 
proposed master plan for White Sands 


National Monument located within Dona 
Ana and Otero Counties, New Mexico. 

The environmental statement consid¬ 
ers development patterns, land classifi¬ 
cation, boundary adjustments, and man¬ 
agement goals for administration of the 
area. Major development proposals in¬ 
clude an improved circulation pattern at 
the monument entrance, additions to the 
existing headquarters building and Im¬ 
provements for picnicking in the dunes, 
additional parking. And a new road to 
the Heart-of-the-Dunes to form a one¬ 
way Interpretive motor road. Boundary 
proposals involve a proposed land ex¬ 
change in the Garton Lake Area and tha 
deletion of the Dog Canyon tract. 
Copies are available from or for in¬ 
spection at the following locations: 

SouUlWMt Regional Office. National Park 
Service, Old Santa Fe Trail. Post Office Box 
728. Santa Fe. New Mexloo 87501. 

White Sands National Monument, Poet Office 
Box 458. Alamogordo, New Mexico 88310. 
Chaco Center. Anthropology Building, Room 
240. University of New Mexico, Poat Office 
Box 26176. Albuquerque. New Mexico 87125. 

Dated: October 14. 1975. 

Stanley D. Doremus, 
Secretary . 
of the interior. 

|FR Doc.75 29695 Filed 11-4-75:8:45 am) 


Office of the Secretary 
EDDY AND LEA COUNTIES, MEW MEXICO 

Oil, Gas, and Potash Leasing and 

Development Within Potash Area 

For the purpose of revising the rules 
for concurrent operations in prospecting 
for, development, and production of oil 
and gas and potash deposits owned by 
the United States within the Potash 
Area and for the purpose of revising the 
designated Potash Area to which the 
amended provisions are to be applicable. 
It is ordered as follows: 

I. The Order of the Secretary’ of the 
Interior dated February 6. 1939 (4 FR 
1012 ►, withholding certain lands in New 
Mexico from application or lease under 
the oil and gas provisions of the Mineral 
Leasing Act of February 25, 1920 <41 
Stat. 437), as amended, which Order was 
revoked by Order of the Secretary of the 
Interior dated October 16. 1951 *16 FR 
10669). shall continue to be revoked. The 
lands described in said Order dated Feb¬ 
ruary 6. 1939 (except the EMiSEVi. sec. 
24, and the E*4E>4. W’^SEV*. S&SW 1 /*. 
sec. 25. T. 20 8., R. 29 E.. N.M.M . which 
were withdrawn from all forms of entry 
by Public Land Order No. 569, 14 FR 
1086), which were opened for oil and 
gas leasing by said Order dated October 
16, 1951, shall continue to be open for oil 
and gas leasing. This Order shall not 
affect the current status of land with 
respect to its being withdrawn from, or 
open for, entry or leasing. 

II. Subject to the provisions of I. 
above, the provisions of the Order of the 
Secretary of the Interior dated May 11, 
1965 (30 FR 6692-93), and the Potash 
Area designated therein are revised to 
be as specified herein. 


HI. General Provisions —A. Issuamr 
of Oil and Gas Leases. 

The Department of the Interior reaf¬ 
firms its position that the lease stipula¬ 
tions contained In the Order of May 1!. 
1965. adequately protect the rights of the 
oil and gas. and potash lessees and oper¬ 
ators. 

Therefore, each successful applicant 
for a noncompetitive oil and gas lease 
and any party awarded a competitive 
lease, for lands Included in the deslK* 
nated Potash Area will be required, ns a 
condition to the Issuance of such lease, 
to execute a stipulation to the lease as 
follows : 

1. No wells will be drilled for oil or gas 
except upon approval of the Area Oil and 
Gas Supervisor of the Geological Surw y, 
it being understood that drilling will be 
permitted only in the event that it is 
satisfactorily established that such drill¬ 
ing will not Interfere with the mining 
and recovery of potash deposits, or the 
interest of the United States would best 
be subserved thereby. 

2. No wells will be drilled for oil or gas 
at a location which, in the opinion of 
the Area Oil and Gas Supervisor, would 
result in undue waste of potash deposits 
or constitute a hazard to or unduly in¬ 
terfere with mining operations being 
conducted for the extraction of potash 
deposits. 

3. When It is determined by the Area 
Oil and Gas Supervision that unitiz-ation 
is necessary for orderly oil and gas de¬ 
velopment and proper protection of po¬ 
tash deposits, no well shall be drilled for 
oil or gas except pursuant to a unit plan 
approved by the Area Oil and Gas Super¬ 
visor. 

4. The drilling or the abandonment of 
any well on said lease shaU be done in 
accordance with applicable oil and pas 
operiling regulations including such re¬ 
quirements as the Area Oil and Gas 
Supervisor may prescribe as necessar :o 
prevent the infiltration of oil, gas, or 
water into formations containing potash 
deposits or into mines or working be¬ 
ing utilized in the extraction of such de¬ 
posits. 

The Area Oil and Gas Supen i ' i in 
any action taken under Part A, item- 1, 
2, 3, and 4 shall take Into consideration 
the recommendations of the Area Mining 
Supervisor of the Geological 8urvcy and 
the applicable conservation rules and 
regulations of the Oil Conservation Com¬ 
mission of the State of New Mexico 

B. Renctcal or Extension of Oil u™ 
Cos Leases . 

As a condition to the granting of any 
renewal or extension of any existins 
lease embracing lands included in the 
designated Potash Area, the lessee will 
be required to execute a stipulation Iden¬ 
tical to that specified in Part A, item l 
2. 3. and 4 hereof. 

C. Potash Leases 

All potash permits and leases hereafter 
issued or existing potash leases hereaf¬ 
ter renewed for Federal lands within the 
designated Potash Area, shall be 
to a requirement either to be Included in 
the lease or permit or Imposed a* « 
stltpuiation, to the effect that no mining 
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or exploratory operations will be con¬ 
ducted that. In the opinion of the Area 
Mining Supervisor, would constitute a 
hazard to oil or gas production, or that 
would unreasonably interfere with the 
orderly development and production 
under any oil or gas lease Issued for the 
same land. 

D Minable Reserves . 

1. Each potash lessee will file annually 
by January 1 with the Area Mining Su¬ 
pervisor a map or maps on which has 
been delineated the following Informa¬ 
tion with respect to the Federal potash 
leases which it then holds: 


a The areas where active mining 
derations are now In progress on one 
or more ore zones. 

b. The areas where mining operations 
have been completed on one or more 

ore zones. 

c. The presently unmined areas which 
are considered to contain a minable re¬ 
serve In one or more ore zones, Le.. those 
areas 'enclaves) where potash ore Is 
known to exist In sufficient thickness and 
quality to be minable under present day 
technology and economics. 

d. The areas within these enclaves 
which are believed to be barren of com¬ 
mercial ore. 


The Area Geologist of the Geological 
Survey, In consultation with the Area 
Mining Supervisor, will review the In- 
formation submitted in this regard and 
make any revisions in the boundaries of 
the proposed minable reserves (potash 
enclaves) which are consistent with the 
data available at the time of such analy¬ 
ses The Area Geologist and Area Mining 
Supervisor will commit their Initial flnd- 
to a map or maps of suitable scale 
and will thereafter revise that map or 
maps as necessary to reflect the latest 
avaliable Information. 


E Off and Gas Drilling . 
l It wQl be departmental policy to 
deny approval of most applications for 
Permits to drill ofl and gas tests from 
surface locations within the potash en¬ 
claves established in accordance with 
Part D, item 1 hereof. Two exceptions to 
this policy W fli be permitted under the 
following conditions: 

a. Drilling of vertical or directional 
joies will be allowed to take place from 
Darren areas within the potash enclaves 
nen the Area Mining Supervisor deter¬ 
mines that such operations will not ad- 
affect active or planned mining 
operations In the immediate vicinity of 
«« proposed drtlLsite 
J? D ^H 1 ! ng of vertical or directional 
““S? be permitted to take place from 
■ drilling island located within a potash 

n> therc *** no bnr nm 
areas within the enclave or drilling is not 
Pitted on the established barren 
within the enclave because of 
inu-rference with mining operations: 
beLlil oil and gas formation 

^nnot be reached by 
18 vertlc *lly °t dlrecUon- 
rl *L cd J rom any Permitted location 
* arrcn area<s); or, (3) In the 
*** Arca on and Gas Supcr- 
vlsor i *be target formation beneath a re¬ 


mote interior lease cannot be reached 
by a well directionally drilled from a 
surface location outside the potash en¬ 
clave. Under these circumstances, the 
Area Mining Supervisor will, in consulta¬ 
tion with the Area Oil and Gas Super¬ 
visor, establish an Island within the po¬ 
tash enclave from which the drilling of 
that well and subsequent wells will be 
permitted. The Area Mining Supervisor 
In establishing any such Island will, con¬ 
sistent with the data supplied by the 
Area OH and Gas Supervisor regarding 
present directional drilling capabilities, 
select a site which will minimize the loss 
of potash ore. No Island will be estab¬ 
lished within one mile of any area where 
approved mining operations will be con¬ 
ducted within three years. To assist the 
Area Mining Supervisor in this regard, 
he may require affected potash mining 
operators to furnish a three-year mining 
plan. 

2. In order to protect the equities be¬ 
tween oil and gas lessees while at the 
same time reducing the number of oil 
and gas wells which operators propose 
to drill In the Potash Area, the Area 
Oil and Gas Supervisor will make greater 
use of his prerogative to require unitiza¬ 
tion. Unitization will be mandatory in 
those cases where completion of the pro¬ 
posed well as a producer would result In 
the drainage of oil and gas from beneath 
other Federal lands within a potash en¬ 
clave. Thus, unitization will be prere¬ 
quisite to the approval of any well w hich 
is (1) located adjacent to an enclave 
(within a quarter of a mile If an oil test 
or one-half mile If a gas test) and which 
is to be drilled vertically to the pros¬ 
pective formation; (2) to be directionally 
drilled from an adjacent surface location 
to bottom in a formation beneath an 
enclave: or. (3) to be vertically or di¬ 
rectionally drilled from a barren area or 
island within an enclave. Any unit plan 
hereafter approved or prescribed that 
includes oil and gas leases covered by 
this notice shall Include a provision em¬ 
bodying In substance the requirements 
set forth in Part A, items 1. 2. 3. and 4 
hereof. 

3. The Department will cooperate with 
the New Mexico Oil Conservation Com¬ 
mission < NMOCC) in the implementa¬ 
tion of that agency's rules and regula¬ 
tions. In that regard, the Federal potash 
lessees shall continue to have the right to 
protest to the NMOCC the drilling of a 
proposed oil and gas test on Federal 
lands provided that the location of said 
well Is within the 8tate of New Mexico’s 
"Oil-Potash Area" as that Area Is delin¬ 
eated by NMOCC Order 111, as amended. 
However, the Department will exercise 
its prerogative to make the final decision 
of whether to approve the drilling of any 
proposed well on a Federal oil and gas 
lease within the Potash Area. 

4. Applications for permits to drill ver¬ 
tical tests for oil and gas at locations 
that are in the Potash Area but outside 
the State of New Mexico's "Oil-Potash 
Area" and which do not directly offset an 
enclave (within a quarter mile of an oil 
test or within one-half mile If a gas 


test) will be routinely approved by the 
Area Oil and Gas Supervisor alter re¬ 
view by the Area Mining Supervisor. 

F. Access to Maps and Surveys . 

1. Well records and survey plats that 
an oil and gas lessee must file pursu¬ 
ant to applicable operating regulations 
(30 CFR Part 221). shall be available 
for Inspection at the office of the Area 
Oil and Gas Supervisor, by any party 
holding a potash permit or lease on the 
land on which the well Is situated Insofar 
os such records are pertinent to the min¬ 
ing and protection of potash deposits. 

2. Maps of mine workings and surface 
installations and records of core analy¬ 
ses that a potash lessee must file pursu¬ 
ant to applicable operation regulations 
(30 CFR Part 231), shall be available for 
inspection at the office of the Area Min¬ 
ing Supervisor by any party holding an 
oil and gas lease on the same land inso¬ 
far as such maps or records are pertinent 
to the development and protection of 
oil and gas deposits. 

3. Maps of potash enclaves shall be 
available for Inspection in the office of 
the Area Geologist. Area Mining Super¬ 
visor. and Area Oil and Gas Supervisor. 
Copies of such maps will be available 
through local reproduction Arms in Ros¬ 
well. New Mexico. 

O. Definition. 

The word "potash" as used herein shall 
be deemed to embrace potassium and 
associated minerals as specified in the 
Act of February 7. 1927 (44 8tat. 1057). 

IV. The lessee of any existing lease 
in the designated Potash Arca may make 
such land subject to the rules and reg¬ 
ulations of Part III. above by filing an 
election to do so. in duplicate, with the 
Land Office, Bureau of Land Manage¬ 
ment. Santa Fe, New Mexico. Except to 
the extent herein modified, t he ge neral 
regulations contained in 43 CFR Part 
3100 (governing the leasing and devel¬ 
opment of oil and gas deposits) and Part 
3500 (governing the leasing and devel¬ 
opment of potash deposits), shall be ap¬ 
plicable to the lands covered hereby. 

V. The designated Potash Area Is de¬ 
scribed as follows: 

New Mexico Principal Mo tot am 

T. 22 S.. It. 28 E.. 

Secs 25 and 38. 

T. 23 S.. It. 28 E , 

Sec. 1. 

T19S..R29E. 

Sc<vi. 1 and 2: 

Sees. 11 to 18 inclusive: 

Secs. 22 to 26 Inclusive; 

Secs. 38 and 36. 

T.20S-, It. 29 E.. 

Secs. 1 and 2; 

Secs 11 lo 15 Inclusive; 

Secs. 22 to 27 Inclusive; 

Secs. 34 to 36 inclusive. 

T. 21 a. B 20 E.. 

Secs. 1 to 6 Inclusive; 

Secs. 10 to 15 Inclusive: 

Secs. 22 to 27 inclusive; 

Secs. 84 to 36 Inclusive. 

T. 22 S..R29E. 

Secs. 1 to 5 Inclusive: 

Secs. 8 to 17 Inclusive; 

Secs. 10 to 36 inclusive. 
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T. 23 a. R. 29 E.. 

Sec*. 1 to 17 Inclusive: 

Sec#. 21 to 28 Inclusive; 

Sec#. 33 to 38 Inclusive. 

T. 24 8.. R. 29 E., 

Sees. I to 4 Inclusive. 

T. 18 8.. R. 30 E, 

Sec#. 8 to 17 inclusive; 

Secs. 20 to 29 Inclusive; 

8ecs. 32 to 38 inclusive. 

T. 19 8-« R. 30 E , 

T. 20 8.. R. 30 B. 

T. 21 8., R. 30 E. 

T.22 8., R. 30 B., 

T. 23 8.. R. 30 E., 

T. 24 S.. R. 30 B.. 

Secs. 1 to 18 Inclusive. 

T. 19 8.. R. 31 E . 

Sec# 31 to 38 Inclusive. 

T. 20 8., R. 31 E„ 

T.218..R.31 E.. 

T.22S.. R. 31 E., 

T. 23 8., R. 31 E. r 
T. 24 8 . R.31 E.. 

Secs. 1 to 18 inclusive. 

T. 19 8., R. 32 E.. 

Secs. 26 to 28 inclusive; 

Secs. 31 to 38 Inclusive. 

T. 20 8., R. 32 B„ 

T. 21 8.. R. 32 B., 

T. 22 8., R. 33 Em 

Sec#. 1 to 12 inclusive. 

T. 19 8.. R. 33 K., 

Secs. 21 to 38 inclusive. 

T. 20 8.. R. 33 E., 

T. 21 8.. R. 33 E., 

T. 22 8., R. 33 Km 

Bees. 1 to 12 inclusive 
T. 19 8 , R . 34 B.. 

Secs. 19 end 20; 

Secs 29 to 32 inclusive. 

T. 20 8,. R. 34 E., 

Secs. 3 to 10 inclusive; 

Secs. 16 to 38 inclusive. 

T. 21 S.« R. 34 E.. 

Secs. 5 to 8 inclusive: 

Secs. 17 to 20 inclusive; 

Secs. 29 to 32 inclusive. 

The area described, Including public 
and nonpublic lands, aggregates 491,- 
915.71 acres, more or less. 

VI. This Order shall be effective on 
November 5, 1975. 

Kent Frizzell, 

Acting Secretary 
of the Interior. 

October 7, 1975. 

JFR Doc.75-29842 Filed 11-4-76:8:45 *xn| 


Office of the Secretary 

|INT FES 75-90] 

PROPOSED LACASSINE WILDERNESS 
AREA 

Availability of Final Environmental 
Statement 

Pursuant to section 102<2MC) of the 
National Environmental Policy Act of 
1969. Public Law 91-190, the Department 
of the Interior has prepared a final en¬ 
vironmental statement for the Proposed 
Lacassine Wilderness Area, Cameron 
Parish. Louisiana. 

The proposal recommends about 2,854 
acres of the Lacasslne National Wildlife 
Refuge, Cameron Parish. Louisiana, be 
designated as wilderness within the 
National Wilderness Preservation Sys¬ 
tem. 


Copies of the final statement are avail¬ 
able for inspection at the following 
locations: 

Regional Director. UjS. Fish and WUdlife 
Service. 17 Executive Park Drive. N.E., At- 
lan la. Georgia 30329. 

Refuge Manager, Lacaseine National Wildlife 
Refuge. Route !. Box 188, Lake Arthur. 
Louisiana 70549. 

U.8. Fish and Wildlife Service. Division of 
Wildlife Refuge#, Room 2280. 18th and C 
Streets. N.W.. Washington. D.C. 20240. 

Single copies may be obtained by writ¬ 
ing the Environmental Impact State¬ 
ment Coordinator. Division of Wildlife 
Refuges, UJS. Fish and Wildlife Service, 
Department of the Interior, Washington. 
D.C. 20240. 

Stanley D. Doremus. 
Deputy Assistant Secretary 

of the interior . 

October 30. 1975. 

|FR Doc.75-29679 Filed 11-4-76:8:45 am) 


DEPARTMENT OF AGRICULTURE 

Federal Crop Insurance Corporation 

(Notice No. 100| 

GRAPE CROP INSURANCE; NEW YORK 
AND PENNSYLVANIA 

Extension for Applications Date 

Pursuant to the authority contained in 
$ 411.3 of Title 7 of the Code of Federal 
Regulations, the time for filing applica¬ 
tions for grape crop insurance for the 
1976 crop year in all counties in New York 
and Pennsylvania where such in¬ 
surance Is otherwise authorized to be 
offered Is herby extended until the close 
of business on December 19, 1975. Such 
applications received during thin period 
will be accepted only after it Is deter¬ 
mined that no adverse selectivity will 
result. 

[seal! M. R. Peterson, 

Manager , 

Federal Crop Insurance Corporation . 

|FR Doc.75-29882 Filed 11-4-76:8 45 am| 


(Notice No. 101) 

WHEAT CROP INSURANCE—HOUSTON 
COUNTY. GEORGIA 

Extension of Applications Date 

Pursuant to the authority contained in 
{ 401.103 of TiUe 7 of the Code of Fed¬ 
eral Regulations, the time for filing ap¬ 
plications for wheat crop insurance in 
Houston County. Georgia, where such in¬ 
surance is otherwise authorized to be 
offered is hereby extended until the close 
of business on November 15, 1975. Such 
applications received during this period 
will be accepted only after it is deter¬ 
mined that no adverse selectivity will 
result 

IsealI M. R. Peterson. 

Manager. 

Federal Crop Insurance Corporation. 

I PR DOC 76-29683 Filed 11-4-75:8:45 am] 


DEPARTMENT OF COMMERCE 


Domestic and International Business 
Administration 

(File No. 23( 74)-8; Case No. 479 (CP-36Ai| 

HEWLETT-PACKARD GES. m.b.H. 

Order Imposing Civil Penalty and Placing 
Respondent on Probation for Export 
Control Violations 


In tiie matter of Hewlett-Packard Ges, 
Handelskai 52, Postfach 7, A- 
1025 Vienna. Austria. 

The Director. Compliance Division Of¬ 
fice of Export Administration, Bureau of 
East-West Trade, issued a charging let- 
ter on November 26, 1974, charging the 
above respondent with violations of the 
Export Administration Act of 1969 and 
regulations thereunder. It allege d, in 
substance, that the respondent had vio¬ 
lated $$387.2, 387.4, and 387.6 of the Ex¬ 
port Administration Regulations (herein¬ 
after. the export regulations), in that it, 
on two separate occasions, reexports or 
caused to be reexported to Czechoslo¬ 
vakia two computer systems with asso¬ 
ciated peripherals and accessorie of a 
value of $61,000 and $29,000 respectively, 
containing United Statea—origin parts 
and components, without obtaining the 
required authorization for such reexpor¬ 
tation. The respondent's answer dated 
January* 3. 1975, stated that the fuel* 
contained in the charging letter are sub¬ 
stantially correct and agreed with the 
information submitted by the parent 
company to the Office of Export Adminis¬ 
tration. In addition, it was represented 
that a substantial portion of the com¬ 
modities involved had been manuf ac¬ 
tured outside the United States; that ex¬ 
port licenses had been Issued by West 
Germany and Great Britain; that die 
licensing specialist involved erroneously 
considered that outstanding demonstra¬ 
tion licenses would provide temporary 
coverage until United States export per¬ 
mission was obtained, and that the trans¬ 
actions Involved would be ultimately ap¬ 
proved and licensed by Uic United Suites. 
Pressure from the purchasing organisa¬ 
tion and personal difficulties which 
forced the relocation of the emplo\ee 
who is no longer with the Hewlctt- 
Packard organization, were also cited w 
extenuating circumstances contributing 


to the violations. a , 

Pursuant to $ 388.10 of the Export Ad- 
mlnLstration Regulations, the O mcc Qi 
General Counsel, with agreement oi the 
Director. Compliance Division, submitted 
to the Hearing Commissioner a consent 
proposal for the Issuance of an order 
imposing a civil penalty and placing the 
respondent on probation for 6 m0 ® , 

In said consent proposal the responded 
admitted for the purpose of this com¬ 
pliance proceeding only, did not contest 
or deny the violations set 
charging letter of November 26. 1974. i ne 
respondent waived: (1) all rights to orw 
hearing before the Hearing Oommis>i" . • 
er; (2) all rights of administrative ui - 
peal from and Judicial review of sai 
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order: and (3) all rights to request re¬ 
fund of any civil penalty Imposed pur¬ 
suant to the consent proposal. It con¬ 
sented to an order imposing the civil 
penalty hereinafter set forth and proba¬ 
tion for 6 months. 

The Hearing Commissioner has con¬ 
sidered the facts in the case and the re- 
? indent's proposal. He has approved the 
proposal and recommended that it be 
accepted The undersigned, having con¬ 
sidered the Hearing Commissioner’s re¬ 
port and the consent proposal, finds that: 

1. The respondent Hewlett-Packard 
Gcs. mbH. Vienna. Austria, is the mar¬ 
keting headquarters for the U.S.S.R. and 
the Socialist countries of Eastern 
Europe. 

2. During 1973 the respondent reex¬ 
ported or caused to be reexported from 
the Federal Republic of Germany to 
Czechoslovakia a HP 9500 E Real Time 
Executive Computer System valued at 
approximately $61,000. which contained 
US. -origin parts and components valued 
at approximately $29,000. 

3. The respondent also reexported or 
caused to reexport a HP 9600 G Data Ac¬ 
quisition and Control Executive (DACE) 
Computer System valued at approxi¬ 
mately $29,000 from Switzerland with 
US -origin parts and components valued 
at approximately $27,000. to Czechoslo¬ 
vakia. 

4. In each instance the Office of Export 
Administration was precluded from ap¬ 
proving the ultimate consignee as the 
recipient of the computer systems. The 
respondent knew that the reexportations 
described above, were without the re¬ 
quired authorization of the Office of Ex¬ 
port Administration. 

Based upon the foregoing. I have con¬ 
cluded that the respondent violated 
ft 387.2, 387.4. and 387.6 of the export 
regulations in that on two occasions It 
knowingly reexported commodities from 
the Federal Republic of Germany and 
Switzerland to Czechoslovakia, In the 
manner charged as set forth above and 
in the Hearing Commissioner’s findings 
of fact. 

On consideration of the record in the 
case, I hereby accept the consent proposal 
and it is hereby 


Ordered 


1 Pursuant to Section 388.1 of the ex¬ 
port regulations, a civil penalty of six 
thousand dollars ($6,060) Is imposed on 
the respondent. Said sum is to be paid to 
the Treasurer of the United States, 
civil penalty, the respondent Is placed on 
probation for a period of six months from 
the effective date of the order. The con¬ 
ditions of probation ore that the re¬ 
spondent shall fully comply with all of 
the requirements of the Export Adminis¬ 
tration Act of 1969. as amended, and all 
regulations, licenses, and orders issued 
thereunder* 


HI. Upon a finding by the Director, 
t^mce of Export Administration, of 
official as may be exercising 
thl duties now exercised by him, that 
r fsPondent has knowingly failed to 
with Ule requirements and 
conditions of the order or with any of 


the conditions of probation, said 
official without notice when national se¬ 
curity or foreign policy considerations 
are involved, or with notice if such con¬ 
siderations are not Involved, by supple¬ 
mental order may revoke the probation 
of the respondent, revoke all outstand¬ 
ing validated export licenses to which 
said respondent may be a party and 
deny to said respondent all export priv¬ 
ileges for the period of the order. Such 
supplemental order shall not preclude 
the Bureau of East-West Trade from 
taking such further action for any vio¬ 
lations as it shall deem warranted. On 
the entry of a supplemental order revok¬ 
ing the respondent’s probation without 
notice, he may file objections and re¬ 
quest on oral hearing as provided in 
9 388.16 of the United States Export 
Administration Regulations, but pend¬ 
ing such further proceedings, the denial 
order shall remain in effect. 

IV. A copy of this order shall be served 
on the respondent. 

Dated: October 29,1975. 

Raittr H. Meyer, 
Director . 

Office of Export Administration. 

I PR Doc.76-29775 FUed 11-4-75:8:45 *m] 


National Oceanic and Atmospheric 
Administration 

CENTRAL PARK 200 
Denial of Permit Application 

On August 27. 1975, notice was pub¬ 
lished in the Federal Reglster (40 FR 
38178) that an application had been filed 
with the National Marine*Flsheries Serv¬ 
ice by the Central Park Zoo. 830 Fifth 
Avenue. New York. New York 10021, to 
take two (2) California sea lions 
(Zalophus californianus ) for public dis¬ 
play. 

Notice Is hereby given that pursuant 
to the provisions of the Marine Mammal 
Protection Act of 1972 (16 UJ3.C. 1361- 
1407), after having considered Jie ap¬ 
plication and all other pertinent infor¬ 
mation and facts with regard thereto, the 
National Marine Fisheries Service deter¬ 
mined. on October 30,1975. that the per¬ 
mit request submitted by the Central 
Park Zoo should be denied. 

Robert W. Schoning. 
Director , 

National Marine Fisheries Service. 

October 30. 1975. 

(PR Doc.75-29689 Piled 11-4-75:8:45 am] 


MURRAY L JOHNSON 

Receipt of Application for Scientific 
Research Permit 

Notice Is hereby given that the follow¬ 
ing Applicants have applied In due form 
for a permit to take marine mammals 
for sclenctific research, as authorized by 
the Marine Mammal Protection Act of 
1972 (16 UB.C. 1361-1407). and the Reg¬ 
ulations Governing the Taking and Im¬ 
porting of Marine Mammals. 

Murray L. Johnson, Puget Sound 
Museum of Natural History. Tacoma, 


Washington 98416, and Steven J. Jef¬ 
fries, University of Puget Sound. Tacoma. 
Washington 98416. to take 130 harbor 
seals iPhoca vitulina richardli > for the 
purpose of scientific research. 

The harbor seals will be taken over a 
two-year period, by means of shooting. 
Hie animals will be taken from the area 
of Puget Sound, primarily Grays Harbor. 

The harbor seals wUl be examined to 
obtain standard measurements and 
weights, age, stomach contents, reproduc¬ 
tive condition, and conditions of health 
and disease. Tissue samples will be col¬ 
lected for analysis of environmental con¬ 
taminants. 

The proposed research is directed to¬ 
wards determining the trophic relation¬ 
ships. reproductive biology and status of 
the Grays Harbor, harbor seals popula¬ 
tion, Including the impact of the harbor 
seal on the Grays Harbor ecosystem and 
the fisheries of that area. 

In addition to the taking of 130 harbor 
seals, the Applicants proposed to conduct 
behavioral studies of harbor seals in the 
southern portion of Puget Sound. 

Documents submitted In connection 
with the above application are available 
for review In the Office of the Director. 
National Marine Fisheries Service, De¬ 
partment of Commerce. Washington. 
D.C. 20235, and the Office of the Regional 
Director. National Marine Fisheries Serv¬ 
ice. Northwest Region. Lake Union Build¬ 
ing, 1700 Westlake Avenue. North, 
Seattle, Washington 98109. 

Concurrent with the publication of 
this notice In the Federal Register, the 
Secretary of Commerce Is forwarding 
copies of this application to the Marine 
Mammal Commission and the Committee 
of Scientific Advisors. 

Interested parties may submit written 
data or views, or requests for a public 
hearing on tills application to the Di¬ 
rector, National Marine Fisheries Serv¬ 
ice. Department of Commerce, Washing¬ 
ton. D.C. 20235. on or before December 5, 
1975. The holding of such a hearing is at 
the discretion of the Director. 

All statements and opinions contained 
In this notice In support of tills applica¬ 
tion are those of the Applicant and do 
not necessarily reflect the view's of tho 
National Marine Fisheries Service. 

Robert W. Schonikg. 

Director 

National Marine Fisheries Service. 

October 28. 1975. 

IFR Doc.75-29688 Filed 11-4-75:8:45 am] 


NORTHWEST FISHERIES CENTER 
Issuance of Permit To Take and Import 

On July 28, 1975. notice was published 
in the Federal Register (40 F.R. 31619) 
that an application had been filed with 
the National Marine Fisheries Service 
by the Northwest Fisheries Center, Na¬ 
tional Marine Fisheries Service, 2725 
Montlake Boulevard. East. Seattle. 
Washington 98112, for a permit to take 
and Import specimen materials from 
cetaceans which become available to UB. 
observers, in the course of their duties in 
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observing the commercial whaling ac¬ 
tivities of other nations. 

Notice is hereby given that, on October 
31, 1975. and as authorized by the pro¬ 
visions of the Marine Mammal Protec¬ 
tion Act of 1972 <16 U.8.C. 1361-1407>, 
the National Marine Fisheries Service 
Issued a permit for the above tailing and 
importing to the Northwest Fisheries 
Center subject to certain conditions set 
forth therein. The permit is avallableJor 
review by interested persons in the Office 
of the Director, National Marine Fish¬ 
eries Service, Washington. DC 20235. 
and in the office of the Regional Director, 
Northwest Region. National Marine 
Fisheries Service, Lake Union Building, 
1700 Westlake Avenue. North. Seattle. 
Washington 98109 

Jack W. Glii ringer. 

Deputy Director . 

National Marine Fisheries Service . 

October 31. 1975. 

(PR Doc.75-29*90 Pli*d 11 -4-75:8:45 ami 


Office of the Secretary 

COMMERCE TECHNICAL ADVISORY 
BOARD 

Meeting 

A meeting of the Department of Com¬ 
merce Technical Advisory Board will be 
held on Wednesday. December 3. 1975. 
from 9:00 am. to 5:00 p m. and Thurs¬ 
day. December 4. 1975. from 8:30 am. 
to 12 noon, at the Atlantic Oceanograph¬ 
ic and Meteorological Labs ' AO ML, 
NOAA', 15 Rlckenbacker Causeway, 
Miami. Florida. 

The Board was established to study 
and evaluate the technical activities of 
the Department of Commerce and rec¬ 
ommend measures to increase their 
value to the business community. Ten¬ 
tative agenda items include: 

DUcunMm of Regulatory Reform Concept 

Diac tuition ut Economic Impact of Environ- 
mental Regulations. 

Dlscufusion of “Court for Scientific Con¬ 
troversy Experiment.** 

Discussion of Proposed Panel on Com¬ 
mercialization of Federally Funded ROAD. 

Tour of AOML. National Hurricane and 
Meteorological Facilities 

A limited number of seats will be avail¬ 
able to the praw and to the public. The 
public will be permitted to Ale written 
statements or inquiries with the Chair¬ 
man before or after the meeting. 

Persons desiring to obtain further in¬ 
formation concerning the Board should 
contact Mr. William C. Holt. Room 
3877. U.8. Department of Commerce. 
14th Street artd Constitution Avenue 
NW.. Washington. D.C. 20230; telephone 
<202' 967-2394. 

Betsy ANCKxa-JoinssoN. 

Assistant Secretary for Science 
and Technology. 

October 29.1975. 

|PR Doc.75-39741 Filed 11-4-75.8:45 am| 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

| Docket Ho. 75N 4W19J 

EDISON PHARMACEUTICAL CO.. INC. 
Cothyrobal; Prehearing Conference 

Elsewhere in this Issue of the Federal 
Register, the Commissioner of Food and 
Drugs is ordering that a public hearing 
be held in the matter above ‘Docket 
FDC-D-64I; NDA No. 16-8651. 

Pursuant in $ 314.204 <21 CFR 

314.204). a prehearing conference for the 
purposes of simplification of the issues: 
the possibility of obtaining stipulations, 
admissions of facts and documents; the 
limitation of the number of expert wit¬ 
nesses; the scheduling of witnesses to be 
called; the advance submission of all 
documentary evidence; and such other 
matters as may aid in the disposition of 
this proceeding will be held in Rm. 4A- 
35. Parklawn Bldg.. 5600 FUhera Lane, 
Rockville. MD 20852.beginning nt 10a.m. 
on Monday. November 24. 1975. 

Dated: October 31. 1975. 

Daniel J. Davidson. 

Administrative Laic Judge. 

| PR Doc 75-29664 Filed 11-4-76:8:45 *m| 


| Docket No. 75N-0310J . 

EDISON PHARMACEUTICAL CO.. INC. 

Cothyrobal; Notice of Hearing 

The Commissioner of Food and Drugs 
announces that a hearing on the new 
drug application for Cothyrobal (NDA 
16-865» will be held on December 8. 1975. 

The Commissioner issued in tlie Fed¬ 
eral Register of June 28. 1973 <38 FR 
17027'. a notice < Docket FDC D-641 ) of 
opportunity for hearing on a proposal to 
deny approval of the NDA for Cothyrobal. 
which to recommended for treating hy¬ 
percholesterolemia. hypothyroidism, and 
tor patients wiio become thyro-toxic with 
other types of tliyroid medication. The 
grounds for denial were the Commission¬ 
er’s conclusions that the drug kicked sub¬ 
stantial evidence of safety and effective¬ 
ness for use under the conditions of use 
prescribed, recommended, or suggested 
in its labeling and that the submissions 
failed to satisfy basic requirements, 
which are specified in the regulations, for 
new drug applications. By letters of 
July 25 and July 30, 1973. Edison Phar¬ 
maceutical Co., Inc. < Edison i and Ed¬ 
ward Ford, n member of the board of 
directors of the Vascular Research 
Foundation, requested a public hearing 
on the denial. The Commissioner is issu¬ 
ing notice of hearing pursuant to that 
request, as ordered by the Court of Ap¬ 
peals for the District of Columbia. 

History or Prior NDA’s 
Three separate NDA’s have been filed 
w ith the Food and Drug Administration 


*FDA> by various sponsors for Ooth> ro 
bal. Each was either denied or with¬ 
drawn. A recounting of the disposition 
of these prior NDA’s is useful back¬ 
ground to the hearing ordered herein 
The original NDA <NDA 11-311) for 
Cothyrobal was submitted by Brewer L 
Co.. Inc., on November 18. 1957. The ap¬ 
plication was reviewed and found no: 
approvable because the information pre¬ 
sented was incomplete By letter; of 
January 17. 1958. April 2. 1958. and De¬ 
cember 2.1959. the applicant was notified 
that the application was incomplete un¬ 
der 21 US.C. 355<b)iD. <2» , <3>. *4 
and <6>. On November 14. 1960. the ap¬ 
plicant withdrew its application and sub¬ 
sequently transferred Its rights in the 
drug to Vascular Pharmaceutical Co. 
Inc. 

On September 5. 1961. Vascular Pin 
maceutical Co. submitted an NDA -NDA 
13-118) for Cothyrobal, By letter o! 
November 3. 1961. May 25. 1962. and 
March 12. 1963. and by telephone con¬ 
versations on December 14. 1962. and 
May 20. 1963, the applicant was noti 
fled that the application was hicomj icu* 
and was provided with a detailed state¬ 
ment of the application^ deflciencirr On 
May 21. 1963. the applicant’s cour. 1 
requested a tearing on the approvnbiinv 
of the application and, on July 19. 196? 
a Notice of Hearing was Issued. A hear¬ 
ing began on November 18. 1963. but ww 
terminated on November 21. 1963. when 
the applicant withdraw its NDA without 
prejudice. 

On December 26, 1973. Vascular Pli. 
maceutical Co., Inc., filed a second NDA 
(NDA 15-497> for Cothyrobal Thh. ap¬ 
plication wr-> reviewed and found not 
approvable because the pftttmsMo:: 
presented was Incomplete under 21 
U.S.C. 355‘b> 1 1) through <6>. and th 
applicant was so Informed by letter on 
June 15. 1964. On July 29. 1964. the 8P 
pi leant withdrew its application Numer¬ 
ous discussions and letters fofiov-1 
between representatives of Vascular 
Pharmaceutical Co. and the FDA con¬ 
cerning the status of Cothyrobal. and 
by letter dated April 15. 1968. Vascul r 
Phormacutical Co. requested that U* 
NDA (NDA 15-497) be reactivated Oi 
September 5. 1968. the applicant was in¬ 
formed by letter that its application * ^ 
still not approvable because the inform - 
tlon presented was incomplete under -1 
UJB.C. 355(b) <1>. <2), <3). <4>. and ‘6 
On September 15, 1968, the applicant rr- 
quested that its application be filed over 
protest and that a hearing be held on the 
issue of the approvability of its NDA 
‘NDA 15-497). A notice of OttportunU' 
for hearing on Cothyrobal was published 
in the Federal Register on January 3 
1969 <34 FR 273>. and. by a letter dated 
March 19. 1969. the FDA officially *ened 
Vascular Pharmaceutical Co. with an or¬ 
der designating a hearing examiner and 
setting a hearing date for no later than 
May 7. 1969. However, on January -» 
1969. Vascular Pharmaceutical Co as- 
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signed Its Interest in the drug to Edison 
Pharmaceutical Co. (Edison), and on 
April 22. 1969, counsel representing both 
companies officially withdrew without 
prejudice all NDA's that had been sub¬ 
mitted for Cothyrobal, and the hearing 
was not held. 

The Present NDA 

The fourth NDA for Cothyrobal < NDA 
16-365) , which is the subject of the hear¬ 
ing ordered herein, was submitted to 
FDA on May 9. 1969. by its current spon¬ 
sor, Edison. Tills application was re¬ 
viewed, and by letter dated December 1. 
1969, the applicant was Informed that 
the application was not approvable be¬ 
cause the Information presented was in¬ 
complete under 21 U.S.C. 355(b) <1> 
through (6>. 

Thereafter. Dr. Murray Israel, the de¬ 
veloper of Cothyrobal, and Edison filed 
an antitrust suit in the United States 
District Court for the District of Colum¬ 
bia alleging a conspiracy to keep Cothy¬ 
robal off the market. The District Court 
dismissed the suit, but it was reinstated 
after appeal. After the reinstatement of 
the antitrust suit. Edison requested that 
Its NDA for Cothyrobal be reactivated, 
but It submitted no additional informa¬ 
tion to support its application. After a 
second review by PDA personnel uncon¬ 
nected with the Initial review in 1969 of 
petitioner’s NDA. the Commissioner 
again found the application not approv¬ 
able and so informed Edison by letter 
dated January 26. 1973. However. Edison 
requested that the NDA be filed over 
protest, pursuant to 21 CFR 314.110 
<then 1 130.5(d). prior to recodlflcatkra 
published in the Federal Register of 
March 29. 1974 (39 PR 11680) >, and this 
was done February 15, 1973. As a result, 
the NDA was reexamined by yet another 
group of PDA personnel unconnected 
with either of the prior reviews. On 
March 15, 1973. the FDA notified Edison 
by letter that NDA 16-865 was not ap¬ 
provable, a conclusion that was affirmed 
hi a notice published in the Federal 
Register of June 28. 1979 (38 FR 17027). 
which contained a statement of non- 
approvability as well as a notice of op¬ 
portunity for hearing. 

In response to the notice of opportu¬ 
nity for hearing. Edison, and Edward 
f°J 1 d ™ own behalf and that of other 
individuals, requested a hearing. Upon 
J^view, the Commissioner decided, in a 
°* cr ***** 0c k>ter 26. 1973 and 
Published In the Federal Register of 
November 1,1973 (38 FR 39121), that the 
requests for hearing contained no new 
aata that could correct any of the de¬ 
cencies that had been already noted. 
Accordingly, in the final order the Com¬ 
missioner concluded: (1) There was a 
, f sub *tanUfU evidence that Cothy- 
r*!^L ha ? effect ^ purported or was 
have fo r Its Intended use. 
hv riu 1 iegaI arguments presented 
was ^substantial, and (3) that 
toe Petitioners had failed to set forth 
2522? facU showing that there was a 
and substantial Issue of fact In 
form*^ re ? ulrlnK a hearing: and he 
hearing* denied the requests for a 


Edison thereupon appealed to the 
Court of Appeals for the District of Co¬ 
lumbia. which, in an opinion dated June 
2. 1975, ordered the FDA to hold a hear¬ 
ing on ‘'all relevant issues related to 
petitioner’s NDA. M ( Edison Pharmaceu¬ 
tical Co.. Inc. v. FDA. 513 F. 2d 1063, 
1072 (C.A.D.C., 1975)), 

In response to a suggestion by FDA for 
rehearing en banc, the Court of Appeals 
reaffirmed its decision and denied the 
motion, but Judge Leventhal, in a state¬ 
ment for five Judges, noted that “sub¬ 
stantial evidence of effectiveness is a 
necessary but not a sufficient condition 
for approval of an NDA.'* ( Edison Phar¬ 
maceutical Co.. Inc. v. FDA. Civil No. 73- 
2254 (C.A-DC., Aug. IX, 1975)) Judge 
Leventhal acknowledged “difficulty with 
the panel's directions that the FDA hold 
an evidentiary hearing not only on the 
threshold controlled test issue but also 
hold a full evidentiary hearing on oil rel¬ 
evant issues relating to the approvabllity 
of petitioner’s application, whichever 
way l the Commissioner] decides the 
threshold issue.** Characterizing the 
panel’s ruling as exceptional. Judge 
Leventhal nevertheless agreed that a 
hearing was appropriate in light of the 
unique circumstances of the case. 

Therefore, pursuant to the order of the 
Court of Appeals and in accordance with 
the provisions of the Federal Food. Drug, 
and Cosmetic Act (sec. 505, 52 Stat. 
1052-1053 as amended <21 U.S.C. 355)) 
and 21 CFR 314.200(g) and under au¬ 
thority delegated to the Commissioner 
(21 CFR 2.120>: 

It is ordered , That a public hearing be 
held to receive evidence on all issues 
relating to the approvabllity of NDA 16- 
865 (Cothyrobal). The specific Issues to 
be determined at such hearing are: 

1. Whether the application contains 
information and data required by 
statute. 21 U.S.C. 355(b), in that: 

(a) It includes a list of components 
and a statement of the composition of 
the drug, as required by 21 U.S.C. 355 
(b) (2) and (3). 

<b> The application Includes a list of 
the components and a statement of the 
composition of the diluent that is 
claimed to be packaged in the drug, as 
required by 21 UB.C. 355(b) (2) and (3). 

(c) The application contains a full de¬ 
scription of the methods, facilities, and 
controls used In the manufacturing and 
packaging of the drug, as required by 21 
U.S.C. 355(b)(4) and 21 CFR 314.1(c). 

<d> Samples of the drug were sub¬ 
mitted. as required by 21 U8.C. 355(b) 
(5). 

(e> v Specimens of the proposed label¬ 
ing for the drug which identify the dilu¬ 
ent were submitted, as required by 21 
U.S.C. 355(b)(6). 

2. Whether the NDA for Cothyrobal. 
NDA 16-865: 

(a) Contains reports of investigation 
adequate to demonstrate the safety of 
the drug, as required by 21 U.S.C. 355 
(d)(1). (2). and (4). 

(b> Contains information demons¬ 
trating that the methods used in. and 
the facilities and controls used for the 
manufacture, processing, and packing of 
such drug are adequate to preserve its 


identity, strength, quality, and purity 
within the meaning of 21 U.8.C. 355(d) 
(3). 

(c> Demonstrates that there is sub¬ 
stantial evidence of effectiveness of the 
drug as a fixed combination within the 
mean ing of 21 U.S.C. 355(d)(5) and 21 
CFR 300.50, in the form of adequate and 
well-controlled clinical studies, as de¬ 
fined by 21 CFR 314.111(a)(5), on the 
basis of which it could fairly and re¬ 
sponsibly be concluded by experts quali¬ 
fied by scientific training and experience 
to evaluate drugs, that Cothyrobal is 
effective under the labeled conditions of 
use. 

If there Is no substantial evidence of 
the safety and effectiveness of Cothyro- 
bal, whether it would be too dangerous 
to conduct adequate and well-controlled 
studies from which experts could con¬ 
clude that the drug is safe and effective 
for its recommended uses. 

The hearing shall take place in Hear¬ 
ing Rm. 4A-35. Parklawn Bldg., 5600 
Fishers Lane. Rockville. MD 20852. The 
presiding Admin Is tratlve Law Judge will 
be Daniel Davidson. The hearing shall 
convene on December 8, 1975, at 9:30 
a.m. Written requests for appearance 
must be filed with the Hearing Cleric. 
Food and Drug Administration, Rm. 4- 
65. 5600 Fishers Lane. Rockville, MD 
20852. not later than November 15. 1975. 

Published elsewhere in this issue of the 
Federal Register Is a Notice of Prehear¬ 
ing Conference, Issued by Judge David¬ 
son. setting the prehearing conference 
for Monday. November 24, 1975, at 10 
a m. It is understood that at the pre- 
hearing conference, the Bureau of Drugs 
will move, pursuant to 21 CFR 314.204 
and 314.220, for an order requiring the 
advance submission of all documentary 
evidence to be offered at the hearing, 
such submission to be made no later 
than December 1. 1975. 

The hearing will be open to the pub¬ 
lic. Only those who requested a hearing 
(Edison, and Edward Ford) will be par¬ 
ties. Any interested person who is not 
a party may appear at and participate 
In the hearing and shall have the right 
to present evidence and file pleadings 
relevant to the hearing, so long as such 
person (a) file a request for appearance 
not later than November 15, 1975. 

Dated: October 30.1975. 

Sam D. Fine, 
Associate Commissioner 
for Compliance. 

(FR Doc.75-29663 Filed 11-L75;8:45 am] 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing Management 
(Docket No. D-75-3821 
REGIONAL ADMINISTRATORS, ET At. 

Redelegation of Authority Regarding 
Property Disposition 

The redelegation of authority by the 
Assistant Secretary for Housing Man¬ 
agement published at 35 FR 16106, Octo- 
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ber 14. 1970. as amended, is further 
amended In the fofiowtng respects: 

1. A new section F Is added to read a s 
follows: 

Sec. F. Additional authority redele¬ 
gated. The Chief. Contracting Section, 
and the Supervisory Contracting Spe¬ 
cialist, In the Property Disposition 
Branch, Detroit Area Office, each is des¬ 
ignated a contracting officer and is au¬ 
thorized to exercise the authorities re- 
delegated in paragraph 8 of section A. 

2. The present section F is redesig¬ 
nated section G and Is revised to read 
as follows: 

Sec. G. Exercise of redelegated au¬ 
thority. Redelegations of authority in 
sections A through F shall not be con¬ 
strued to modify or otherwise affect the 
administrative and supervisory powers 
of the Regional Administrator. Area Di¬ 
rector. and Insuring Office Director, or 
any of them, to whom a delegate is 
responsible. 

(Secretary’s delegation of authority to 
redelcgntc published at 38 FR 5005, 
March 16. 1971.) 

Effective date. This amendment to the 
redelegation of authority is effective No¬ 
vember 5. 1975. 

H. R. Crawford, 
Assistant Secretary 
for Housing Management. 

[FR Doc.75-29753 FUcd 11-4-75:8 45 *m) 


| Docket No. D-75-381] 

ASSISTANT SECRETARY FOR HOUSING 
PRODUCTION AND MORTGAGE CREDIT- 
FHA COMMISSIONER 
Designation and Delegation of Authority 

David S. Cook, the Assistant Secretary 
for Housing Production and Mortgage 
Credit-FHA Commissioner, is designated 
as the Secretary’s liaison with the Fed¬ 
eral National Mortgage Association and 
U authorized to exercise the regulatory 
power and authority conferred on the 
Secretary by section 300<h> and other 
provisions of the National Housing Act 
with respect to all matters regarding the 
Association. The authority conferred hy 
tills delegation may not be redelegated. 

(Sec. 7(d) of the Department of HUD Act, 
42 UJ3.C. 3a35td); Title 111 of tfte National 
Housing Act. 12 U^C. 1714, et aaq ) 


airport noise policy. These hearings will 
afford Interested persons the opportu¬ 
nity to present views, data, and argu¬ 
ments regarding the subjects and issues 
stated in a general notice published In 
the Federal Register on July 9, 1975 (40 
FR 28844). In addition to the afternoon 
sessions of the hearings, evening sessions 
are provided to accommodate the general 
public. 

The hearings for the months of No¬ 
vember and December were listed at 40 
FR 48961 on October 20. 1975. In addi¬ 
tion. tlie hearings will also be conducted 
at the following times and locations: 

Nov. 21. 1075—Harrisburg. Pennsylvania: 

Convening at 1 pa afid 6 p.m. at the Her- 
uhey Motor Lodge and Convention Center, 
Trinidad Room. W**t Chocolate Avenue 
and University Drive. Herthey. Pennsyl¬ 
vania. 

Dec. 6. 1975—Detroit, Michigan: Convening 
at 1 p-m. and 6 pm. at Oakland Commu¬ 
nity College. Room 409. Bldg. J. 27056 Or¬ 
chard Lake Road. Farmington. Michigan. 

The hearings will be informal in na¬ 
ture and will be conducted by a desig¬ 
nated representative of the Administra¬ 
tor. 

Since the hearings will not be evi¬ 
dentiary or judicial in nature, their will 
be no cross-examination or other ad¬ 
judicatory procedure applied to the pre¬ 
sentations. However, Interested persons 
wishing to make rebuttal statements will 
be given the opportunity to do so at the 
conclusion of the presentations in the 
same order in which initial statements 
ore made. 

Interested persons arc invited to at¬ 
tend the hearings and to participate by 
making oral or written statements con¬ 
cerning the respective topics, their sub¬ 
stance and issues. Written statements 
should be submitted In duplicate and will 
be made a part of the record of proceed¬ 
ings. Persons wishing to make oral state- 
menu at Uve hearings must notify the 
FAA that they desire to bo heard, and 
indicate the amount of time requested 
for their initial statements. Presentations 
will be scheduled on a ftrst-comc-flrst- 
served basis, as time may permit. Re¬ 
quests to receive additional information 
should be made as follows: 

For the hearings in Harrisburg, write 


Federal Aviation Admluistratloa: Amorist* 
Administrator for Policy Development and 
Review. 800 Independence Avenue SW 
Washington. DC. 20591. Attention: Airport 
Notoe Policy Proceeding*!. 

The dosing date for submitting writ' 
ten comment* is January 1, 1976. All 
comments will be available for examina¬ 
tion both before and after the dosing 
date for comments. 

The general notice <40 FR 28844. Juh 
9. 1975) regarding the FAA’s airport 
noise policy identifies a number of possi¬ 
ble airport use-restriction options which 
may be considered for inclusion in an 
airport noise relief program. In additim 
the FAA identified four potential polk 
options and their implications. Tho < 
policy options are as follows: 

1. Airport proprietor actions uncoi 
strained by the FAA. 

2. Airport proprietor completely con¬ 
strained hy the FAA with a correlated 
devdopment of a Federal airport noise 
abatement plan. 

3. Airport proprietor to establish » 
noise abatement olan. 

4. Continue the present policy. 

The notice presents analysis of Uic 
respective options and contains the ma¬ 
terial that is the subject of these pubh 
hearings. While all comments are of in¬ 
terest* the FAA specifically invites stau - 
monts or comments regarding the policy 
options in terms of the specific question 
Mated in the notice. 

Before taking final action regard 
IU airport noise policy, the FAA will 
consider the statements presented at the 
hearings and all written conimci. 
.submitted. 

Transcripts of each hearing will be 
made and anyone may purchase copies 
from the reporter. A transcript of each 
hearing will be available for examir- 
tion in the office of the Associate Admin¬ 
istrator for Policy Development ami 
Review. Room 1000W. 800 Indepench ncr 
Avenue SW.. Washington. D.C. 

Since the hearings contained in tin 
notice have been previously announc'd 
hi their respective localities in whl> i 
they will be held. It is determines thru 
publication of the notice of public beai - 
ing in the Federal Registt* less than \b 
days before the first hearing is rea^or- 


r>r Mill: 


able under 44 UJ3.C. 1508. 




This designation supersedes the desig¬ 
nation effective May 13, 1974 (39 FR 
17115, May 13, 1974 >. 

Effective date. This designation and 
delegation Is effective on November 5. 
1975. 

Carla A. Hills. 
Secretary of Housing 
and Urban Development 
|FR Doc.75-29665 Tiled ll-4-73;8:46 ami 


DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
AIRPORT NOISE POLICY 
Public Hearings 

The Federal Aviation Administration 
wiU hold a series of public hearings on its 


Public Affairs Officer. Eastern Hegirm i AEA- 
61. Federal Aviation Ad ministration. Fed¬ 
eral Building. JFK International Airport. 
Jamaica. New York 11430; (112) 995-964-I 

For the hearings in Detroit, write or 
call: 

Public Affairs Officer. Great Lakes Region 
(ACT 6). Ptoderol Aviation Administration, 
2300 F. Devon Avenue. Des Plaines, Il¬ 
linois 60018; (312) 694 4427. 

In addition to materials presented at 
the hearing, persons not participating in 
the hearings are Invited to submit writ¬ 
ten comments on the airport noise pol¬ 
icy in accordance with the notice pub¬ 
lished in the Federal Register on July’ 
9. 1975. 

Such communications should be ad¬ 
dressed to: 


tober 30. 1975. 

Frederick A. Meisti:* 
Associate Administrator for Pol * 
icy Development and Retie ri 
(Acting). 

[FR Doc.75-29719 Filed 11-4-76:4:45 

CIVIL AERONAUTICS BOARD 


(Docket No. 3*0871 

DAN-AIR SERVICES. LTD. 

otice of Change in Time andL® ca .'‘° n R ° i 
Prehearing Conference and Heanng R* 
gardlng Foreign Charter Permit Renewal 

Notice to hereby given, pursuant to lhr 
revisions of the Federal Aviation Actoi 
>58. as amended, that the £***•£“* 
[inference in the above-entitled P 

?edIng. which was assigned to be ne*a 
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oil November 6,1975, at 10 am.. In Room 
503. (40 FR 42594». has been changed to 

2 pm.. November 6. 1975, < local time),, 
in Room 1003 M B H . North Universal 
Building, 1875 Connecticut Avenue NW., 
Washington, D.C. 

Dated at Washington. D.C.. October 30. 

1975. 

I seal] Rxchaad M. Hartsock. 

Administrative Law Judge. 

J FR Doc.75-29710 Filed 11-4-75.8:45 am| 


I Docket No. 26487 J 

MAIL RATES INVESTIGATION 

Hearing Regarding Transatlantic, Trans¬ 
pacific and Latin American Service 

Notice is hereby given, pursuant to 
the provisions of the Federal Aviation 
Act of 1958. as amended, that a public 
hearing In the ubove*entiUed proceeding 
h assigned to be held on December 2, 
1975, at 10 am. ‘local tune.' In Room 
1003, Hearing Room A. Universal North 
Building, 1875 Connecticut Avenue NW„ 
Washington. D.C., before the under- 
Mgned Administrative Law Judge. 

For Information concerning the Issues 
involved and other details of this pro¬ 
ceeding. interested persons are referred 
to the various documents which are in 
the docket of this case on file in the 
Docket Section of the* Civil Aeronautics 
Board* 

Dated at Washington, D.C., October 

31. 1975. - 

fstatl Artttttr S. Present- 

Administrative Law Judge. 
[FR Doc.75-29717 Filed ll-4-75;8:45 am] 

CIVIL SERVICE COMMISSION 
FEDERAL EMPLOYEES PAY COUNCIL 
Meeting 

Pursuant to section 10iaM2> of the 
Federal Advisory Committee Act. Pub. 
h 92-463, notice is hereby given that the 
Federal Employees Pay Council will meet 
at 2 p.ra. on Wednesday, November 19. 
1975. This meeting will be held in room 
5323 of the U.S. Civil Service Commis¬ 
sion budding. 1900 E 8treot NW. f and 
will consist of continued discussions on 
future comparability adjustments for 
the statutory pay systems, defined In sec¬ 
tion 5301 of title 5. United States Code, 
of the Federal Government. 

The Chairman of the U.S. Civil Serv- 
ice Commission Is responsible for the 
making of determinations under section 
I0«d> of the Federal Advisory Commit¬ 
tee Act as to whether or not meetings of 
the Federal Employees Pay Council shall 
k open *° public. He has determined 
that this meeting will consist of ex¬ 
changes of opinions and information 
v hich. If written, would fall within ex¬ 
emptions <2» or (fc) of 5 U.S.C. 552<b). 
therefore, this meeting win not be open 
to the public* 

For the President s Agent. 

Richard H. Hall. 
Advisory Committee Manage¬ 
ment Officer for the President’s 
Agent. 

FR Doc. 75-29654 Filed 11-4-75:8:45 *m| 


ENVIRONMENTAL PROTECTION 
AGENCY 

[OPP-50044 FRL 452-81 

BAYVET CORP. 

Issuance of Experimental Use Permit 

Pursuant to section 5 of the Federal 
Insec ticide . Fungicide, and Rodenticide 
Act • FTFRA*, as amended (86 8tat. 973: 
7 U.S.C. 138), an experimental use per¬ 
mit has been issued to Bayvct Corpora¬ 
tion, Shawnee Mission. Kansas 66201. 
Such permit la In accordance with, and 
subject to. the provisions of 40 CFR Part 
172; Part 172 was published in the Fed¬ 
eral Registej> on April 30. 1975 (40 FR 
18780). and defines EPA procedures with 
respect to the use of pesticides for ex¬ 
perimental purposes. 

This experimental use permit «No 
11556-EUP-l) allows tjie use of 4.19 
pounds of the insecticide fenthion on 
approximately 300 swine to control hog 
lice i Haematopinus rais>. The program 
is authorized only in the States of Ar¬ 
kansas. Iowa. Kansas. Kentucky. Min¬ 
nesota. Nebraska. Oklahoma. South Da¬ 
kota. Texas, and Virginia. The experi¬ 
mental use permit in effective from Oc¬ 
tober 20. 1975. to October 20. 1976. A 
permanent tolerance has been estab¬ 
lished for residues of the active ingredi¬ 
ent in or on the meat. fat. or meat by¬ 
products of hogs. 

Interested parties wishing to review 
the experimental use permit are referred 
t o R oom E-315. Registration Division 
• WH-567>. Office of Pesticide Programs. 
EPA. 401 M 8t 8W., Washington. DC. 
29466. It is suggested that such Inter¬ 
ested persons call 202/755-4851 before 
visiting the EPA Headquarters Office, so 
that the appropriate permit may be 
made conveniently available for review 
purposes. These files will be available for 
inspection from 8:30 a m. to 4 p m Mon¬ 
day through Friday. 

Dated: October 31. 1975. 

Marti if H. Rocopt. 

Acting Director. 
Registration Division. 

IPn Doc.75-2077!) Filed 11 4-75:8:45 iun| 


(OPP-50045: FRL 452-7] 

NEW YORK STATE AGRICULTURAL 
EXPERIMENT STATION 

Issuance of Experimental Use Permit 

Pursuant to section 5 of the Federal 
Insec ticide . Fungicide, and Roden ticide 
Act (FIFRA* . as amended (86 Stot. 973; 
7 U.S.C. 136 >. an experimental o?e per¬ 
mit has been issued to the New York 
State Agricultural Experiment Station. 
Highland, New’ York 12528. Such per¬ 
mit is In accordance wit h, a nd subject 
to, the provisions of 40 CFR Part 172; 
Part 172 was published In the Ftdoal 
Register on April 30. 1975 <40 FR 
18780> . and defines EPA procedures with 
respect to the use of pesticides for ex¬ 
perimental purposes. 

This exp erimental use permit (No. 
37787-EUP-l) allows the use of 5.5 
pounds of the fungicide oxytetracycline 
hydrochloride on up to 1500 trees to con¬ 


trol the causal agent of "X ' disease of 
peaches. The program is authorized only 
in the States of Connecticut and New 
York. The experimental use permit is 
effective from October 17. 1975, to Oc¬ 
tober 17. 1976. A temporary tolerance 
has been established for residues of the 
active ingredient moron the raw' agri¬ 
cultural commodity peaches. 

Interested parties wishing to review 
the experimental nag permit are refer¬ 
red to Room E-315. Registration Di¬ 
vision <WH-587>. Office of Pesticide 
Programs. EPA. 401 M St.. SW . Wash¬ 
ington. D.C. 29460. It is suggested that 
such interested persons call 202 755- 
4851 before visiting the EPA Head¬ 
quarters Office, so that the appropriate 
permit may be made conveniently avail¬ 
able for review purposes. These files will 
be available for inspection from 8:30 
am. to 4 p.m, Monday through Friday- 

Dated: October 31. 1975. 

Martin H. Rotorr, 

Acting Director , 
Registration Division. 

JFR Doc 75-29790 Piled 11-4-76:8; 46 soi] 


| FRL 432-1J 

NORTH CAROUNA 

Approval of the State Program for Control 

of Discharges of Pollutants to Navigable 

Waters 

Notice Is given hereby that the VS. 
Environmental Protection Agency «EPA* 
has granted the State of North Caro¬ 
lina's request for approval ol its pro¬ 
gram for controlling discharges of pol¬ 
lutants to navigable waters in accord¬ 
ance with the National Pollutant Dis¬ 
charge Elimination System ‘NPDES 
pursuant to section 402(b) of the Fed¬ 
eral Water Pollution Control Act, of 
amended <Pub. L. 92-500. 86 Slat. 816. 
33 U.S.C. 1251; the Acl>. 

Section 402 of the Act established th * 
NPDES program, under which the Ad¬ 
ministrator of EPA may issue permit 
for the discharge of a pollutant upon 
the condition that the discharge mee* : 
the applicable requirements of the Act 
Section 402«b) provides that any Stoic 
desiring to administer its own permit 
program for discharges into navigable 
waters within its Jurisdiction may sub¬ 
mit Its proposed program to the Admin¬ 
istrator. U the Administrator deter* 
mini’s that the State has adequate au¬ 
thority to carry out the requirements nf 
the Act, he shall approve the submiite l 
program and suspend the issuance cf 
permits as to those navigable waters sub 
Ject to the program. Guidelines specify¬ 
ing procedural and other elements for 
State NPDES programs appeal* at 40 
CFR Part 124 las amended by 38 FR 
18000. July 5. 1973. and 38 FR 19804. 
July 24. 1973 >. 

On December 17. 1974. North Carolina 
submitted a program for carrying out Us 
proposed NPDES program. Subsequently, 
the State sought and was granted exten¬ 
sions so that certain legislative and other 
defects could be cured. On April 30,1975. 
EPA conducted a public hearing on the 
proposed approval in Raleigh, North 
Carolina. After a review* of the North 
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Carolina program, the accompanying 
legal certification, and all comments sub¬ 
mitted by the public during and follow¬ 
ing the public hearing, the Administrator 
determined that the State’s authority 
was adequate to carry out the require¬ 
ments of the Act. and so Informed Gov¬ 
ernor James EL Holshouser. Jr. in a letter 
dated October 19. 1975. 

As of October 20.1975, the North Caro¬ 
lina NPDES permit program is being 
administered by the North Carolina De¬ 
partment of Natural and Economic Re¬ 
sources < DNR >. 217 W. Jones St.. Raleigh, 
North Carolina 27611 (telephone (919) 
829-4984). Mr. James E. Harrington is 
the DNR’s Secretary. The North Caro¬ 
lina program is being administered in 
accordance with North Carolina statutes 
and regulations and a Memorandum of 
Agreement between North Carolina and 
EPA’s Region IV Office, 1421 Peachtree 
Street. NE.. Atlanta, Georgia 30309 (tele¬ 
phone (404> 526-5727). All pertinent 
documents are available for inspection 
at the DNR. at EPA’s Atlanta. Georgia, 
Regional Office and at EPA’s Head¬ 
quarters In Room 3201, Waterside Mall. 
401 M. Street. SW., Washington. DC. 
20460. 

October 30. 1975. 

Stanley W. Legro. 

Assistant Administrator 
for Enforcement . 

(PR Doc,75-29778 Piled ll-4~75;8:45 am] 


(OPP-50044; FRI. 462-61 

Issuance of Experimental Use Permit 
UNION CARBIDE CORP. 

Pursuant to section 5 of the Federal 
Insecticide. Fungicide, and Rodenticide 
Act (FIFRA>, as amended (86 Stat. 973; 
7 U.S.C. 136>. an experimental use per¬ 
mit has been Issued to Union Carbide 
Corporation. Washington. D.C. 20006. 
Such permit Is in accordance with, and 
subject to. the provisions of 40 CFR Part 
172; Part 172 was published in the Fed¬ 
eral Register on April 30. 1975 (40 FR 
18780), and defines EPA procedures with 
respect to the use of pesticides for experi¬ 
mental purposes. 

This experimental use permit (No. 
10l6-EUP-33> allows the use of 82.000 
gallons of the fungicide propionic acid on 
16 to 32 piles of com, containing 15,000 
to 200.000 bushels each, to control fimgi. 
The program Is authorized only in the 
States of Colorado, Kansas. Nebraska, 
and Texas. The experimental use permit 
Is effective from October 15. 1975, to 
October 15. 1976. A permanent tolerance 
has been established for residues of the 
active ingredient in or on com. 

Interested parties wishing to review 
the experimental use permit are referred 
to Room E-315. Registration Division 
(WH-567). Office of Pesticide Programs. 
EPA. 401 M St.. SW.. Washington. D.C. 
20460. It is suggested that such inter¬ 
ested persons call 202/755-4851 before 


visiting the EPA Headquarters Office, so 
that the appropriate permit may be made 
conveniently available for review pur¬ 
poses. These files will be available for 
inspection from 8:30 am. to 4 pm. Mon¬ 
day through Friday. 

Dated: October 31. 1975. 

Martin H. Rogoff. 

Director . 

Registration Division . 

|PR Doc.75-29781 Piled 11-4-75:8:46 amj 

FEDERAL COMMUNICATIONS 
COMMISSION 

(Docket No. 20617; PCC 75-1150) 

CANADA/UNITED STATES CHANNELING 
ARRANGEMENTS FOR THE WEST 
COAST. GREAT LAKES AND ST. 
LAWRENCE SEAWAY 

Notice of Inquiry 

By the Commission: Commissioner 
Reid absent. 

In the matter of proposed Canada/ 
United States channeling arrangements 
for the West Coast, Great Lakes and St. 
Lawrence Seaway, and the East Coast for 
Appendix 18 maritime mobile corre¬ 
spondence frequencies. 

1. NoUce of Inquiry Is hereby given. 

2. On February 18-19. 1975, a meet¬ 
ing was held in Ottawa between repre¬ 
sentatives of the United States and 
Canada for the purpose of discussing 
and agreeing on matters affecting Mari¬ 
time Telecommunications. At that meet¬ 
ing tentative agreement was achieved on 
arrangements for allotment between 
Canada and the United States of VHF 
Appendix 18 frequencies for public cor¬ 
respondence. These arrangements arc 
contained in the working papers set 
forth in the appendix. 

3. The purpose of this NoUce is to elicit 
views from the public regarding these 
arrangements before these arrangements 
are implemented by an exchange of let¬ 
ters between the Commission and the 
Canadian Department of Communica¬ 
tions. The Commission emphasizes that 
once these arrangements are made with 
Canada, substantive or material changes 
to w’hat has been arranged will not be 
subject to reconsideration in a future rule 
making proceeding to implement these 
proposed arrangements. 

4. Pursuant to the applicable proce¬ 
dures set forth in Section 1.415 of the 
Commission’s rules, interested persons 
may file comments on or before Novem¬ 
ber 28, 1975. and reply comments on or 
before December 8.1975. All relevant and 
timely comments will be considered by 
the Commission before final action Is 
taken in this proceeding. 

5. In accordance with the provisions 
of Section 1.419 of the Commission’s 
rules, an original and 11 copies of all 
statements, briefs or comments shall be 
furnished the Commission. All comments 
received in response to this Notice of In¬ 
quiry will be available for public inspec¬ 


tion in the Docket Reference Room in 
the Commission’s Offices in Washington, 
D.C. 

Adopted: October 15,1975. 

Released: October 28.1975. 

Federal Communications 
Commission. 

(seal] Vincent J. Mullins, 

Secretary. 

Attachment: Appendix 


Appendix 

WORKING PAPER NO. I 

CANADA U.S.A. CHANNELLING ARRANGEMENT 

FOR WEST COAST VHF MARITIME MOB 11 F. 

PUBLIC CORRESPONDENCE 

1. The provisions of this arrangement 
apply to waters of the State of Washing¬ 
ton and of the Province of British Co¬ 
lumbia within the coordination bounda¬ 
ries of "Arrangement A" of the Canada f 
U.8.A. Frequency Coordination Agree¬ 
ment above 30 MHz. 

2. This channelling arrangement ap¬ 
plies to the following public correspond¬ 
ence channels of Appendix 18 of the In¬ 
ternational Radio Regulations: channels 
24, 84, 25, 85. 26, 86. 27. 87. and 28. 

3. Shore-based stations (Note 1) may 
be established by either country in ac¬ 
cordance with the provisions of this ar¬ 
rangement without prior coordination 
with the other country. There shall, how¬ 
ever, prior to Implementation, be an ex¬ 
change of information in respect of the 
establishment of new stations or a 
change in technical parameters of exist¬ 
ing stations. 

4. Shore-based stations proposed for 
establishment which are not in accord¬ 
ance with the provisions of this arrange¬ 
ment shall be subject to prior coordina¬ 
tion in accordance with the provisions of 
**Arrangement A” of the Canada U SA. 
Frequency Coordination Agreement 
above 30 MHz. Such stations shall not be 
protected from interference or cause in¬ 
terference to existing or future stations 
which are established In accordance with 
the provisions of this arrangement. 

5. Existing stations shall comply with 
the provisions of this arrangement with¬ 
in 12 months after It becomes effective. 

Note 1: In the U.S.A.. a shore-bo^cd 
station is a coast station. 

6. Definitions and Conditions: 

a. Public correspondence sector: a dis¬ 
tinct geographical area to w r hich is allot¬ 
ted primary, supplementary and load 
channels. Channels shall be assigned in 
accordance with Annexes A and B. 

b. Primary channel: a channel in¬ 
tended to cover the greater portion of a 
public correspondence sector. It may pro¬ 
vide some coverage of an adjacent sector 
but must not cause harmful interference 
beyond the adjacent sector. 

c. Supplementary channel: a channel 
Intended to improve coverage of a por¬ 
tion of a sector poorly covered by a pri¬ 
mary channel or to relieve traffic con- 
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sestiott on a primary channel. It must 
not cause harmful Interference beyond 
the adjacent sector. 

d. Local channel: a low-power channel 
designed to provide local coverage of 
certain bays. Inlets and ports where cov¬ 
erage of primary or supplementary chan¬ 
cels Is poor or where heavy traffic load¬ 
ing warrants It. It must not cause 
harmful interference to primary or 

jpplementary channels or to local chan¬ 
nels In other sectors. 

7 Technical Characteristics of Shore- 

b.ised Stations: 

a. For primary and supplementary 
channels the maximum transmitter pow¬ 
er .shall be 50 watts and the maximum 
ERP shall be 125 watts. Antennas shall he 
s:icd no higher than necessary to pro¬ 
vide the desired coverage within, the 
sector. 

b. For local channels the ERP shall 
not exceed 10 watts. Low siting, directive 
Antenna* and. natural topography shall 
be employed to confine coverage to the 
local area and. in any event, to prevent 
harmful Interference to channels in other 
sectors. 

c. For station design purposes the tol¬ 
erable interference level .shall be con¬ 
sidered as a received signal of —107 dBm 
(—337 dBW) from a v or trial dipole lo¬ 
cated 30 feet above the water. 

8. In authorizing the establishment of 
shore -based stations without coordina¬ 
tion under the provisions of this arrange¬ 
ment, each Administration shall ensure 
that the station coverage and interfer¬ 
ence range have been computed in ac¬ 
cordance with sound engineering prac¬ 
tices. 

9. In the event that harmful Interfer¬ 
ence Is experienced by a station oper¬ 
ating In accordance with this arrange¬ 
ment, the following steps shall be taken: 

a The operator of the station affected 
by the interference shall report the de¬ 
tails of the situation to his Administra¬ 
tion and. at the same time, shall ap¬ 
proach the operator of the station caus¬ 
ing the Interference In an attempt to 
resolve the problem between the two op- 
emting agencies. 

b. The Administration shall inform 
the other Administration of the report 
but. at this time, make no request for 
mi 'gating action. 

c. Should a satisfactory resolution be 
obtained between the two operating 
&gcncfeat. each shall report the results 
to a a Administration and. at the same 
time. seek, authorisation for any conse¬ 
quential technical changes to the station. 

d. Failing a satisfactory resolution of 
the problem between the two operating 
agencies* the operator of the station 
affected by the Interference shall so in¬ 
form Ida Administration which will file 
a h armful interference report with the 
°fher Administration and request miti¬ 
gation of the interference. 

e ; Either Administration can request 
that coordinated tests be carried out to 
confirm the existence, nature and extent 
the interference. 

. 10 This arrangement which is sub- 
Periodic review at the request of 
either Administration, supersedes the 
Provision* set forth in the CanacU/UBA. 


exchanges of letters dated December 10 
and 10, 1965. and January 9 and June 8, 
1973. insofar as they pertain to the use 


of the public correspondence channels 
stipulated in paragraph 2 above, in the 
area described In paragraph 1 above 


AILVaX A 


ciroxw At?j.\vnste*r 


run L1C OQEEES- 
rOKDESCE SECTOR 

nsur 

CCAXXZL 

semnesrax 
auasn. i 

LOCAL 

LE'JESS 

wtmtm cDTivm 

Tof Sue 

24 26 

86 84 

25 


BarMey Smror! 

27 84 

26 



Juan de Tuca (Can) 

24 26 

66 64 



0)1 f Ttolsniftr 

27 84 

26 



Sr. of (Utttrcia ScatH 

24 26 

86 84 

25 


St.of Gear*La Torth 

27 26 

87 84 

25 


C-sjbiU lUv,T 

24 84 

86 26 



v\snvxm 

Cjf*». Jebntww 

26 

€7 

► 85 25 


rr.srewville 

28 

85 

25 


Jkun (fa Tuc:i (CSA) 

28 25 

85 


Ch.23-ltestcrs 
porttoa. Cu2 

-EdftOfrt w>rf 

San .loan Islaode 

23 

85 87 



Petti* Seaud Notih 

28 24 

85 


Ch.23 - Vest 
Hhiacy HI. 
Ch.24 — last 

VhiilVr UT. 

hifcf’t rouxul 

Con.il 

26 25 

87 86 

24 


Tmor Rqoit ‘Lotnif 

23 24 

- ... : r i i. j 

85 

lli 



WORKING PATCH HO. 2 

CANADA U-SJL VHP CHANNELLING ARRANGE¬ 
MENT FOR MARITIME MOBILE PUBLIC COR¬ 
RESPONDENCE Off THE GBSAT LAKES AND 
TUB ST. LAWRENCB SEAWAY 

1. The provisions of this arrangement 
apply to the waters of the Great Lakes 
and the SL Lawrence Seaway within the 
coordination boundaries of "Arrange¬ 
ment A" of the Canada /XJ.8 .A Frequency 
Coordination Agreement above 30 MHz. 

2. This arrangement applies to the 
following public correspondence channels 
of Appendix 18 of the International' 
R a d io Regulations: 


Channd* 
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3. In considering that: 

(a) U S operational requirements can 
be satisfied by 5 channels. 


<b) Canadian operational require¬ 
ments can be satisfied by 4 channels. 

(c) Canada and the U SA will use one 
shared channel, the following channel¬ 
ling arrangement is agreed: Canadian 
channels: 24, 85, 27. 88. * 1 UB. channels 
84. 25, 86. 87. 28/ Shared channel. 26 
4. to adopting the above arrangement. 
It Is understood thnfc each Administra¬ 
tion has complete flexibility in making 
use of Us channels within the frequency 
coordination zone: that the option pro¬ 
vided by footnotes 1 and 2 should not be 
exercised unless the proposed assignment 
cannot be accommodated on a channel 
allotted under the plan; that an assign¬ 
ment made under the provisions of foot¬ 
notes 1 or 2 should not be a far to future 


v AI» a m i gn able to United State* station* 
wtttun ttos frequency coordination none, fol¬ 
lowing auceeasful coordination with Canada. 

1 Also assignable to Canadian stations 
witbiu the frequency coordination rone, fol¬ 
lowing successful coordination with the 
United Htmt— 

1 Change* to saluting asalanments and new 
aaslgnmenu within the frequency coordina¬ 
tion sons of either country are subject to 

prior coordination with the other Adminis¬ 
tration 
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utilization of the channel by the Admin¬ 
istration to which it Is alloted under this 
arrangement; and that such an assign¬ 
ment will be vacated if requested by the 
Administration to which the channel is 
allotted. 

5. This arrangement, which Is subject 
to periodic review at the request of either 
Administration, supersedes the provi¬ 
sions set forth In the Canada/U.SA. ex¬ 
changes of letters dated December 10 and 
16. 1965. and January 9 and June 8,1973, 
insofar as they pertain to the use of the 
public correspondence channels stipu¬ 
lated in paragraph 3 above, in the area 
described in paragraph 1 above. 

WORKING PATER ~2A 

CANADA USA CHANNELLING ARRANGEMENT 

FOR EAST COAST VHF MARITIME MOBILE 

PUBLIC CORRESPONDENCE 

1. The provisions of this arrangement 
apply to the Canadian and U.SA. east 
coast waters Including the St. Lawrence 
River east of the St. Lawrence Seaway 
within the coordination boundaries of 
“Arrangement A" of the Canada/UJSA. 
Frequency Coordination Agreement 
above 30 MHz. 

2. Tills arrangement applies to the fol¬ 
lowing public correspondence channels 
of Appendix 18 of the International Ra¬ 
dio Regulations; 


Channels 

Ship statfcms 

Coast station) 

24* * — 


157.000 

151.9 

Hi_ 


157. 

151.839 

2S..S&. 


137.380 

15! 850 



157. 'J7S 

151 875 

2ft __ 


157. aw 

151. W0 

85 ,., 


157.33V 

151.90S 



157.350 

151.950 

87 1^.., 


157.375 

1C1.975 


"V g- 

157.400 

HU. 000 



157. 4 JS 

151.025 


3. In considering that: 

(a) U.S. operational requirements can 
be satisfied by 5 channels. 

(b) Canadian operational require¬ 
ments can be satisfied by 4 channels. 

(c) Canada and the U.SA. will use one 
shared channel: the following channel¬ 
ling arrangement Is agreed: Canadian 
channels: 24. 85, 27. 88/ U.S. channels: 
84. 25, 86. 87, 28.* Shared channel: 26/ 

4. In adopting the above arrangement. 
It is understood that each Administration 
has complete flexibility in making use of 
Its channels within the frequency coordi¬ 
nation zone; that the option provided by 
footnotes 1 and 2 should not be exercised 
unless the proposed assignment cannot 
be accommodated on a channel allotted 
under the plan; that an assignment 
made under the provisions of footnotes 
1 or 2 should not be a bar to future utill- 


»Also assignable to United States stations 
within the frequency coordination zone, fol¬ 
lowing successful coordination with Canada. 

* Also assignable to Canadian stations 
within the frequency coordination rone, fol¬ 
lowing successful coordination with the 
United States. 

1 Changes to existing assignments and new 
assignments within the frequency coordina¬ 
tion zone of either country are subject to 
prior coordination with the other Admin¬ 
istration. 


zation of the channel by the Administra¬ 
tion to which it is allotted under tills 
arrangement; and that such an assign¬ 
ment will be vacated If requested by the 
Administration to which the channel is 
allotted. 

5. This arrangement, which Is subject 
to periodic review at the request of either 
Administration, supersedes the provi¬ 
sions set forth In the Canada /XJS A. ex¬ 
changes of letters dated December 10 
and 16. 1965. and January 9 and June 8, 
1973. insofar as they pertain to the use 
of the public correspondence channels 
stipulated In paragraph 3 above, in the 
area described in paragraph 1 above. 

Appendix 

WORKING PAPER NO. 1 

CANADA/C.S.A. CHANNELLING ARRANGEMENT 

TOR WEST COAST VHF MARITIME MOBILE 

PUBLIC CORRESPONDENCE 

1. The provisions of this arrangement 
apply to waters of the State of Wash¬ 
ington and of the Province of British 
Columbia within the coordination bound¬ 
aries of “Arrangement A“ of the Canada/ 
U.S.A. Frequency Coordination Agree¬ 
ment above 30 MHz. 

2. This channelling arrangement ap¬ 
plies to the following public correspond¬ 
ence channels of Appendix 18 of the In¬ 
ternational Radio Regulations: chan¬ 
nels 24. 84. 25. 85, 26, 86. 27. 87. and 28. 

3. Shore-based stations 1 may be es¬ 
tablished by either country in accordance 
with the provisions of this arrangement 
without prior coordination with the other 
country. There shall, however, prior to 
implementation, be an exchange of In¬ 
formation in respect of the establish¬ 
ment of new stations or a change In 
technical parameters of existing stations. 

4. Shore based stations proposed for 
establishment which are not In accord¬ 
ance with the provisions of tilts arrange¬ 
ment shall be subject to prior coordina¬ 
tion In accordance with the provisions 
of “Arrangement A" of the Canada/ 
U.S.A. Frequency Coordination Agree¬ 
ment above 30 MHz. Such stations shall 
not be protected from interference or 
cause Interference to existing or future 
stations which are established in accord¬ 
ance with the provisions of this arrange¬ 
ment. 

5. Existing stations shall comply with 
the provisions of this arrangement 
within 12 months after It becomes 
effective. 

6. Definitions and Conditions: 

a. Public correspondence sector: a dis¬ 
tinct geographical area to which is al¬ 
lotted primary, supplementary and local 
channels. Channels shall be assigned In 
accordance with Annexes A and B. 

b. Primary channel: a channel In¬ 
tended to cover the greater portion of a 
public correspondence sector. It may pro¬ 
vide some coverage of an adjacent sector 
but must not cause harmful Interference 
beyond the adjacent sector. 

c. Supplementary channel: a channel 
Intended to improve coverage of a por¬ 
tion of a sector poorly covered by a prl- 


* In the U3.A , a shore-based station to 
a coast station. 


mary channel or to relieve traffic conges¬ 
tion on a primary channel. It must not 
cause harmful interference beyond the 
adjacent sector. 

d. Local channel: a low-power channel 
designed to provide local coverage of cer¬ 
tain bays, inlets and ports where cover¬ 
age of primary or supplementary chan¬ 
nels is poor or where heavy traffic loading 
warrants it. It must not cause harmful 
interference to primary or supplement ary 
channels or to local channels In other 
sectors. 

7. Technical Characteristics of Shore- 
based Stations: 

a. For primary and supplementary 
channels the maximum transmit:.- 
power shall be 50 watts and the maxi¬ 
mum ERP shall be 125 watts. Antenna 
shall be sited no higher than necessary 
to provide the desired coverage within 
the sector. 

b. For local channels the ERP shall 
not exceed 10 watts. Low siting, directive 
antennas and natural topography shall 
be employed to confine coverage to the 
local area and. In any event, to prevent 
harmful interference to channels in other 
sectors. 

c. For station design purposes the tol¬ 
erable interference level shall be con¬ 
sidered as a received signal of —107 dBm 
(—137 dBW) from a vertical dipole lo¬ 
cated 30 feet above the water. 

8. In authorizing the establishment uf 
shore-based stations without coordina¬ 
tion under the provisions of this arrange¬ 
ment, each Administration shall ensure 
that the station coverage and Interfer¬ 
ence range have been computed in ac¬ 
cordance with sound engineering prac¬ 
tices. 

9. In the event that harmful interfer¬ 
ence is experienced by a station operat¬ 
ing in accordance with this arrange¬ 
ment. the following steps shall be taken: 

a. The operator of the station affected 
by the Interference shall report the de¬ 
tails of tiie situation to his Administra¬ 
tion and, at the same time, shall 
approach the operator of the station 
causing the interference In an attempt 
to resolve the problem between the two 
operating agencies. 

b. The Administration shall Inform the 
other Administration of the report but, 
at this time, make no request for miti¬ 
gating action. 

c- Should a satisfactory resolution be 
obtained between the two operating 
agencies, each shall report the results to 
its Administration and, at the same time, 
seek authorization for any consequential 
technical changes to the station. 

d. Failing a satisfactory resolution of 
the problem betw'een the two operating 
agencies, the operator of the station af¬ 
fected by the interference shall so inform 
his Administration which will flic a 
harmful interference report with the 
other Administration and request mi li¬ 
gation of the interference, 

e. Either Administration can request 
that coordinated tests be carried out to 
confirm the existence, nature and extent 
of the interference. 

10. Tills arrangement, which is subject 
to periodic review at the request of either 
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Administration, supersedes the provisions 
set forth in the Canada/UJS Jl. exchanges 
of letters dated December 10 and 16.1965. 
md January 9 and June 8. 1973. Insofar 


WORKING PAPER # 2 

'■ \SU>ljTJ'8JL VHP CHANNELLING ARRANGE* 
WENT rOR MARITIME MOBILE PUBLIC COR* 
RESPONDENCX ON THE GREAT LAKES AND 
THE ST. LAWRENCE SEAWAY 

1. The provisions of this arrangement 
M>ply to tiie waters of the Great Lakes 
and the St. Lawrence Seaway within the 
coordination boundaries of “Arrange¬ 
ment A“ of the Canada/U.S.A. Frequency 
Coordination Agreement above 30 MHz. 

2. This arrangement applies to the fol¬ 
lowing public correspondence channels 
of Appendix 18 of the International Ra¬ 
dio Regulations: 


('tuuineb 

Ship stations 

Cosst stations 

34 

is?, '.on 

161.8 

M 

157.225 

161. £3 

» 

157.230 

161. OM> 

NS 

157.275 

161.575 

El 

157.300 

161. VOO 

M 

157. >25 

16I.VQ5 

71 

157.890 

161.650 

W 

157.875 

161.075 

9, 

157.40) 

162.000 

§6 

157.425 

1CE2L 025 


as they pertain to the use of the public 
correspondence channels stipulated In 
paragraph 2 above, in the area described 
in paragraph 1 above. 


3. In considering that: 

<a> Ui5. operational requirements can 
be satisfied by 5 channels. 

(b) Canadian operational require¬ 
ments can be satisfied by 4 channels. 

(c) Canada and the U.S.A. will use one 
shared channel, the following channel¬ 
ling arrangement is agreed: Canadian 
channels: 24. 85, 27, 88. 1 UR. Channels: 
84. 25. 86, 87, 28", Shared channel: 
26 \ 

4. In adopting Uie above arrangement, 
it is understood that each Administra¬ 
tion has complete flexibility in making 


1 Also assignable to United 8tales stations 
within the frequency coordination xone, 
following successful coordination with 
COAAdA. 

* Also assignable to Canadian stations 
within the frequency coordination zone, fol¬ 
lowing successful coordination with the 
United State*. 

* Changes to existing assignments and new 
assignments within the frequency coordina¬ 
tion cone of either country are subject to 
prior coordination with the other Admin¬ 
istration. 


use of its channels within the frequency 
coordination zone; that the option pro¬ 
vided by footnotes 1 and 2 should not be 
exercised unless the proposed assign¬ 
ment cannot be accommodated on a 
channel allotted under the plan: that an 
assignment made under the provisions 
of footnotes 1 or 2 should not be a bar 
to future utilization of the channel by 
the Administration to which it is allotted 
under this arrangement: and that such 
an assignment will be vacated if re¬ 
quested by the Administration to which 
the channel is allotted. 

5. This arrangement, which Is subject 
to periodic review at the request of either 
Administration, supersedes the provi¬ 
sions set fort hin the Canada/U.8.A. ex¬ 
changes of letters dated December 10 
and 16. 1965. and January 9 and June 8. 
1973, insofar as they pertain to the use 
of the public correspondence channels 
stipulated In paragraph 3 above, in the 
area described in paragraph 1 above. 

WORKING PAPER £2A 

CANADA USA CHANNELLING ARRANGEMENT 

FOR EAST COAST VHP MARITIME MOBILE 

PUBLIC CORRESPONDENCE 

1. The provisions of this arrangement 
apply to the Canadian and U.S.A. east 
coast waters Including the St Lawrence 
River east of the St. Lawrence Seaway’ 
within the coordination boundaries of 
‘ Arrangement A" of the Canada/U.8.A 
Frequency Coordination Agreement 
above 30 MHz. 

2. This arrangement applies to the fol¬ 
lowing public correspondence channels 
of Appendix 18 of the International 
Radio Regulations: 


hanoals 

Hlilp stations 

Cost ststtuu* * * 

24 

157.200 

161.8 

M 

157.225 

161.825 

25 

157 230 

161.130 

K4 

157 775 

161.875 

m 

157 *00 

161. MO 

•6 

137.835 

161.926 

77 

157.830 

161.950 

K7 

157. 375 

161.973 

2H 

157.41X1 

163. Oft) 

88 

157.435 

163. OW 


3. In considering that: 

(a) U S. operational requirements can 
be satisfied by 5 channels. 

<b) Canadian operational require¬ 
ments can be satisfied by 4 channels. 

<c) Canada and the U.S.A. will use 
one shared channel; the following chan¬ 
nelling arrangement is agreed: Canadian 
channels: 24. 85 . 27. 88 \ U.8. channels: 
84, 25. 86, 87. 28 *, Shared channels: 26 

4, In adopting the above arrangement, 
it is understood that each Administration 


1 Also assignable to Unltel States stations 
within the frequency coordination zone, fol¬ 
lowing successful coordination with Canada 
‘Also assignable to Canadian nations 
within the frequency coordination zone, fol¬ 
lowing successful coordination with the 
United States 

1 Changes to existing assignments and new 
assignments within the frequency coordina¬ 
tion rone of either country are subject to 
prior coordination with the othsr Adminis¬ 
tration. 


A.WX A 

CHANNELLING ARRANCPONT 


PUBLIC CORRES- 
POKDfrHCE SECTOR 

PRIMARY 

CHANNEL 

SUPPLEMENTARY 

CHANNEL 

LOCAL 

CHANNEL 

REMARKS 

BRITISH COLUMBIA 

Tof Ino 

24 26 

86 84 

25 


Barkley Round 

27 84 

26 



Juan dc Vues (Con) 

24 26 

86 84 



Gulf Islands 

27 84 

26 



St.of Ccorr.in South 

24 28 

86 84 

25 


Sr.of Georgia North 

27 26 

87 84 

25 


Canjibell River 

24 84 

86 26 



WAS!tINCTON 

Caro Johncon 

26 

87 

85 25 


Pt.Grenville 

28 

85 

25 


Juan de Foes (USA) 

28 25 

85 


Ch.23-Vcst«ra 
portion, Ch.2 
-Eastern port 

Sim Juan Island* 

28 

85 87 



Puget Sound North 

28 24 

85 


Ch.28 - West 
Vhldticy 1*1. 
Ch.24 - East 
Whldtcy Tsl. 

Puget Sound 

Buod Cimal 

26 25 

87 66 

24 


Lover fneot Sound 

28 24 

85 

25 
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of its channels within the frequency co¬ 
ordination zone; that the option provided 
by footnotes 1 and 2 should not be ex¬ 
ercised unless the proposed assignment 
cannot be accommodated on a channel 
nllotcd under the plan; that an assign¬ 
ment made under the provisions of foot¬ 
notes 1 or 2 should not be a bar to 
future utilization of the channel by the 
Administration to which it is alio ted 
under this arrangement; and that such 
an assignment will be vacated if re¬ 
quested by the Administration to which 
the channel is alloted. 

5. This arrangement* which is subject 
to periodic review at the request of either 
Administration, supersedes the pro¬ 
visions set forth in the Canada/U-S.A. 
exchanges of letters dated December 10 
and 16. 1965. and January 9 and June 8. 
1973. Insofar as they pertain to the use 
of the public correspondence channels 
stipulated in paragraph 3 above, in the 
area described in paragraph 1 above. 

Appendix 

WORKING PAPER NO. 1 

CANADA/U.S.A. CHANNELLING ARRANGEMENT 

rOR WEST COAST VHP MARITIME MOBILE 

PUBLIC CORRESPONDENCE 

1. The provisions of this arrangement 
apply to waters of the State of Wash¬ 
ington and of the Province of British 
Columbia within the coordination bound¬ 
aries of •• Arrangement A” of the Canada/ 
U.S.A. Frequency Coordination Agree¬ 
ment above 30 MHz. 

2. This channelling arrangement ap¬ 
plies to the following public correspond¬ 
ence channels of Appendix 18 of the In¬ 
ternational Radio Regulations: channels 
24. 84. 25. 85. 26. 86. 27. 87. and 28. 

3. Shore-based stations ’ may be estab¬ 
lished by either country in accordance 
with the provisions of this arrangement 
without prior coordination with the other 
country. There shall, however, prior to 
Implementation, be an exchange of in¬ 
formation in respect of the establish¬ 
ment of new stations or a change in 
technical parameters of existing stations. 

4. Shore based stations proposed for 
establishment which are not in accord- 
has complete flexibility in making use 


l In the TT-8.A.. a shore-based station Is a 
coast station. 


ancc with the provisions of this arrange¬ 
ment shall be subject to prior coordina¬ 
tion In accordance with the provisions 
of •'Arrangement A- or the Canada/ 
U.S.A. Frequency Coordination Agree¬ 
ment above 30 MHz. Such stations shall 
not be protected from interference or 
cause interference to existing or future 
stations which are established In accord¬ 
ance with the provisions of this arrange¬ 
ment. 

5. Existing stations shall comply with 
the provisions of this ar**angement 
within 12 months after it becomes effec¬ 
tive. 

6. Definitions and Conditions: 

a. Public correspondence sector: a dis¬ 
tinct geographical area to which his al¬ 
lotted primary, supplementary and local 
channels. Channels shall be assigned in 
accordance with Annexes A and B. 
tended 

b. Primary channel: a channel in¬ 
tended to cover the greater portion of 
a public correspondence sector. It may 
provide some coverage of an adjacent 
sector but must not cause harmful inter¬ 
ference beyond the adjacent sector. 

c. Supplementary channel: a channel 
Intended to improve coverage of a por¬ 
tion of a sector poorly covered by a pri¬ 
mary channel or to relieve traffic conges¬ 
tion on a primary channel. It must not 
cause harmful interference beyond the 
adjacent sector. 

d. Local channel: a low-power channel 
designed to provide local coverage of cer¬ 
tain bays, inlets and ports where cover¬ 
age of primary or supplementary chan¬ 
nels is poor or where heavy traffic load¬ 
ing warrants It. It must not cause harm¬ 
ful interference to primary or supple¬ 
ment channels or to local channels in 
other sectors. 

7. Technical Characteristics of Shore- 
based Stations: 

a. For primary and supplementary 
channels the maximum transmitter 
power shall be 50 watts and the maxi¬ 
mum ERP shall be 125 watts. Antennas 
shall be sited no higher than necessary 
to provide the desired coverage within 
the sector. 

b. For local channels the ERP shall not 
exceed 10 watts. Low siting, directive an¬ 
tennas and natural topography shall be 
employed to confine coverage to the local 
area and. in any event: to prevent harm¬ 


ful Interference to channels in other sec¬ 
tors. 

c. For station design purposes the tol¬ 
erable Interference level shall be con¬ 
sidered as a received signal of —107 dBm 
(—137 dBW) from a vertical dipole lo¬ 
cated 30 feet above the water. 

8. In authorizing the establishment of 
shore-based stations without coordina¬ 
tion under the provisions of this arrange¬ 
ment. each Administration shall ensure 
that the station coverage and interfer¬ 
ence range have been computed in ac¬ 
cordance with sound engineering prac¬ 
tices. 

9. In the event that harmful Interfer¬ 
ence is experienced by a station operat¬ 
ing in accordance with this arrangement, 
the following steps shall be taken: 

a. The operator of the station affected 
by the interference shall report the de¬ 
tails of the situation to his Administra¬ 
tion and. at the same time, shall 
approach the operator of the station 
causing Uie interference in an attempt to 
resolve the problem between the two 
operating agencies. 

b. The Administration shall inform 
the other Administration of the report 
but. at this time, make no request for 
mitigating action. 

c. Should a satisfactory resolution be 
obtained between the two operating 
agencies, each shall report the results 
to its Administration and, at the same 
time, seek authorization for any conse¬ 
quential technical changes to the station 

d. Failing a satisfactory resolution of 
the problem between the two operating 
agencies, the operator of the station af¬ 
fected by the interference shall so inform 
his Administration which will file a 
harmful interference report with the 
other Administration and request miti¬ 
gation of the interference. 

e. Either Administration can request 
that coordinated tests be carried out to 
confirm the existence, nature and extent 
of the interference. 

10. This arrangement, which Is subject 
to periodic review at the request of either 
Administration, supersedes the provisions 
set forth In the Canada/U.8.A. exchanges 
of letters dated December 10 and 16. 1965. 
and January 9 and June 8. 1973, insofar 
as Uiey pertain to the use of the public 
correspondence channels stipulated In 
paragraph 2 above. In the area described 
In paragraph 1 above. 
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TTOlART 

oimtis 

SUPPLUZESTAKY 
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MCAT. 

CnAJiNGi 

JEiKS 
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T< fine 

24 

26 

86 

84 

25 


r.arVley fhMind 

27 

84 

26 



Jean de Foe* fCsnl 

24 

26 

86 

84 



Culf Islands 

27 

£4 

26 



St. of Georgia South 

24 

76 

86 

84 

25 


It.of Ceorftfa North 

27 

26 

87 

84 

25 


Casphell River 

24 

84 

86 

26 



V^HTNCTO* 







c.ij>e Johnson 

26 


87 


85 25 


Tt.CrenvIlla 

28 

£3 

25 


Jj«n de !\se* CDSA) 

2$ 

25 

35 


Ch.2Wc*terr. 
portion. Ch.. 
-Fasuro per: 

Sis Juan Islands 

28 

85 

87 



loget Found North 

26 

24 

• 

85 


Ch.28 - Kii: 
Vhidbuy Isl. 
Ch.24 - £*«;♦ 

UbUftt? Is:. 

Tu£ct Found 
>• md Canal 

26 

25 

* 87 

Ft. 

! * ; 


L’Ver Pwe.ct 5o<md 

25 

24 

85 



WORKING PAPER NO. 2 

CAN ADA / U .5. A. VIIF CHANNELLING ARRANGE¬ 
MENT FOR MARITIME MOBILE PUBLIC 
CCORRESPONDENCE ON THE GREAT LAKES 
AND THE ST. LAWRENCE SEAWAY 

1. The provision* * of tills arrangement 
ftpply to the waters of the Great Lakes 
*nd the St. Lawrence Seaway within the 
coordination boundaries of "Arrange¬ 
ment A" of the Canada/TJ.S.A. Frequency 
Coordination Agreement above 30 MHz. 

2. This arrangement applies to the fol¬ 
lowing public correspondence channels of 
Appendix 18 of the International Radio 
Insulations: 


r lunn*!b 

8hip stations 

Coast Italian* 

9ft 

157.JOO 

1(1. R 

■ 

157. 2i\ 

1*1. *25 

86 

157.2fln 

Ml KV» 

K5 

157. 375 

Ml. 87* 

M 

157. 3u0 

Ml. «*> 

M 

157.325 

Ml. WS 

37 

157.150 

M1.M0 

#? 

157,375 

Ml. 975 

M 

157. tOO 

UULCUt 

SR 

157.425 

M2. BBS 


3. In considering that: 

«a> U-8. operational requirements can 
oe satisfied by 5 channels. 

( b) Canadian operational require¬ 
ments can be satisfied by 4 channels. 


<c) Canada and the U.S.A. will use one 
shared channel, the following channel¬ 
ling arrangement is agreed: Canadian 
channels: 24, 85. 27. 88/ U.8. channels: 
84, 25, 86, 87, 28/ Shared channel: 26.' 

4. In adopting the above arrangement, 
it is understood that each Administration 
has complete flexibility in making use of 
its channels within the frequency co¬ 
ordination aone; that the option provided 
by footnotes 1 and 2 should not be ex¬ 
ercised unless the proposed assignment 
cannot be accommodated on a channel 
allotted under the plan: that an assign¬ 
ment made under the provisions of foot¬ 
notes 1 or 2 should not be a bar to future 
utilization of the channel by the Ad¬ 
ministration to which It is allotted under 
this arrangement; and that such an as¬ 
signment will be vacated if requested by 


1 Also assignable to United States stations 
within the frequency coordination zone, fol¬ 
lowing successful coordination with Canada. 

* Also assignable to Canadian stations 
within the frequency coordination zone, fol¬ 
lowing successful coordination with the 
United States. 

* Changes to existing assignments and new 
assignments within the frequency coordi¬ 
nation zone of either country are subject to 
prior coordination with the other Admin¬ 
istration. 
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the Administration to which the channel 
is allotted. 

5. This arrangement, which is subject 
to periodic review at the request of either 
Administration, supersedes the provi¬ 
sions set forth in Uie Canada/UJS.A ex¬ 
changes of letters dated December 10 and 
16. 1965. and January 9 and June 8, 
1973, Insofar as they pertain to the use 
of the public correspondence channels 
stipulated in paragraph 3 above, in the 
area described in paragraph 1 above 

WORKING PAPER #2A 

CANADA USA CHANNELLING ARRANGEMENT 

FOR EAST COAST VHF MARITIME MOBILE 

PUBLIC CORBESPONDEKCE 

1. The provisions of this arrangement 
apply to the Canadian and U.S-A. east 
coast waters including the St. Lawrence 
River east of the St. Law f rence Seaway 
within the coordination boundaries of 
“Arrangement A" of the Canada/U.S.A. 
Frequency Coordination Agreement 
above 30 MHz. 

2. This arrangement applies to the fol¬ 
lowing public correspondence channels 
of Appendix 18 of the International 
Radio Regulations: 


Channels 

Ship station* 

Coast Haliotti 

34 

157.300 

ML ft 

M 

157.2*4 

ML A2A 

25 

157.250 

101. 

SS 

157.275 

Ml. *73 

20 

157.300 

MLWJU 

80 

187,325 

101.425 

rt 

157.350 


*7 

157.375 

Ml. 075 

» 

157.4441 

llC, U* 

96 

157.425 

uc.ctss 


3. In considering that: 

(a) U.S. operational requirements can 
be satisfied by 5 channels. 

<b> Canadian operational require¬ 
ments can be satisfied by 4 channels. 

(c) Canada and the U.SA. will use one 
shared channel: the following channel¬ 
ling arrangement is agreed: Canadian 
channels: 24, 85. 27. 88 1 US. channels: 
84. 25. 86. 87, 28 * Shared channel: 26/ 

In adopting the above arrangement, 
it is understood that each Administration 
has complete flexibility in making use of 
its channels within the frequency coordi¬ 
nation zone; that the option provided by 
footnotes 1 and 2 should not be exer¬ 
cised unless the proposed assignment 
cannot be accommodated on a channel 
allotted under the plan; that an assign¬ 
ment made under the provisions of foot¬ 
notes 1 or 2 should not be a bar to future 
utilization of the channel by the Admin¬ 
istration to which it Is allotted under Uils 
arrangement; and that such an assign¬ 
ment will be vacate dif requested by the 


1 Also assignable to United States stations 
within the frequency coordination zone, fol¬ 
lowing successful coordination with Canada. 

1 Also assignable to Canadian stations 
within the frequency coordination zone, fol¬ 
lowing successful coordination with the 
United Stale*. 

* Changes to existing assignments and new 
assignment* within the frequency coordi¬ 
nation zone of eltbcr country are subject to 
prior coordination with the other Admin¬ 
istration. 
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Administration to whkh the channel is 
allotted. 

5. This arrangement, which U subject 
to periodic review at the request of either 
Administration, supersedes the provi¬ 
sions set forth in the Canada/USA. ex¬ 
changes of letters dated December 10 
and 16. 1965. and January 9 and June 
8. 1973. Insofar as they pertain to the use 
of the public correspondence channels 
stipulated in paragraph 3 above. In the 
area described in paragraph 1 above. 

[FR Doc.75-29463 FUed ll-4-75;8:45 nml 


JFCC 75-11*3: Docket No. 202881 

AMERICAN TELEPHONE AND 
TELEGRAPH CO. 

Order Modifying Procedures and Extending 
Time 

In the matter of American Telephone 
and Telegraph Co. investigation into the 
lawfulness of Tariff F.C.C. No. 267. offer¬ 
ing a dataphone digital service among 
five cities. 

L The Trial 8taff of the Common Car¬ 
rier Bureau has requested an extension 
of the deadline established for the filing 
of proposed findings of fact and conclu¬ 
sions of law in the abovc-captioned pro¬ 
ceeding from November 14. 1975 to Janu¬ 
ary 19. 1976. Additionally, it requests ex¬ 
tension of the deadline for the filing of 
replies to the proposed findings and con¬ 
clusions from December 12. 1975 to 
March 1, 1976. Finally, the Trial Staff 
asks us to authorize such further exten¬ 
sions as may prove necessary. The dates 
here appealed were established by the 
presiding Administrative Law Judge pur¬ 
suant to paragraph 37 of our designation 
Order in this docket, released Decem¬ 
ber 16. 1974 (50 F.C.C. 2d 501. 516). 

2. In support of its request the Trial 
Staff states that in mid-June and mid- 
July the two Trial Staff attorneys with 
primary responsibility for this proceed¬ 
ing left the Commission. The three attor¬ 
neys comprising the new Staff for this 
matter are said to require a great deal 
of time to familiarize themselves with the 
case adequately, in light of the volumi¬ 
nous and complex record developed to 
date. The Trial Staff view's January 19. 
1976 as a conservative, optimistic esti¬ 
mate of the time required properly to 
prepare and submit proposed findings 
and conclusions. The Trial Staff further 
states that none of the other participants 
in the hearing conference held Septem¬ 
ber 19, 1975 objected to the requested 
extension of time. 1 

3. The Trial Staff indicates that It Is 
authorized to inform the Commission 
that both of the presiding Judges believe 
the Trial Suit’s proposed extended dates 
are reasonable and meeting them would 
require a “concerted effort” by all parties. 


* in »ep*rmte Comment* Data TranamUaVon 
Company (DATRAN) exported Trial 

Staff's request, stating that It belieres tha 
extension Is n cceatar y and appropriate under 
the circumstances. 


The Judges also authorized the Trial 
Staff to state that the proposed exten¬ 
sions of time would be required to pro¬ 
duce “reasoned” proposed findings and 
conclusions, while the date: as set might 
elicit “ill considered and poorly devel¬ 
oped*’ proposals. Because of the const¬ 
raints In our designation Order, the re¬ 
quested extensions must be acted upon 
by us. rather than the Judges. As a result, 
the Judges permitted the instant appeal. 

4. Upon careful consideration of the 
arguments advanced by the Trial SUIT 
in support of its requests, we conclude 
that it has shown good cause for the ex¬ 
tensions of time for the filing oi proposed 
findings and replies. We reiterate our 
continuing desire, however. U> ree this 
matter concluded as expeditiously as pos¬ 
sible. 

5, Accordingly, it is ordered. That the 
procedures established in Paragraph 37 
of our Memorandum Opinion and Order, 
50 F.C.C. 2d 501, 516 are modified and 
that the dates for the filing of proposed 
findings of fact and conclusions of law 
and replies thereto in the above-cap¬ 
tioned proceeding are extended to Jan¬ 
uary 19. 1976 and March 1, 1976 respec¬ 
tively. 

Adopted: October 21,1975. 

Released: October 29.1975. 

Federal Communications 
Commission, 

l seal 1 Vincent J. Mullins. 

Secretory . 

|FR Doc.75-20711 Filed ll-4-75;8:45 am] 


| Docket No. 20622; File No. BPH 8924 etc 1 

GAINESVILLE MEDIA. INC. ET AL 

Memorandum Opinion and Order Designat¬ 
ing Applications for Consolidated Hear¬ 
ing on Stated Issues 
In re applications of Gainesville 
Media. Inc . Gainesville, Florida. Docket 
No. 20622. File No. BPH-8924 (Requests: 
100.9 MHz, Channel No. 265; 3 kW 
(HfcV); 300 feet); Gainesville Broad¬ 
casting. Inc.. Gainesville, Florida, Dock¬ 
et No. 20623. File No. BPH-9194 (Re¬ 
quests: 100.9 MHz. Channel No. 265 ; 3 
kW (H*V>: 300 feet): University City 
Broadcasting Co.. Gainesville. Florida. 
Docket No. 20624. File No. BPH-9197 
(Requests: 100.9 MHz, Channel No. 265: 
3 kW <H&V); 300 feet); for construction 
permits. 

1. The Commission, by the Chief. 
Broadcast Bureau, acting pursuant to 
delegated authority, has before it the 
above-captioned applications which arc 
mutually exclusive in that they seek the 
same channel In Gainesville. Florida. 

2. In its demographic description of 
Gainesville, Gainesville Media. Inc., 
notes that manufacturing makes “a sub¬ 
stantial contribution to the [ Gainesville 1 
economy.” However, the only community 
leader Interviewed who appears to repre¬ 
sent manufacturers is described as 
“George Linsey, HI Public Utilities Di¬ 
vision. Gainesville/* Even If Mr. Lind¬ 


sey’s position with this organization were 
provided, as required by question and 
answer 20 of the Commission’s Primer 
on the Ascertainment of Community 
Problems by Broadcast Applicants. 27 
FCC 2d 650 (1971), this lone contact 
would not constitute adequate represen¬ 
tation of this significant group within 
the Gainesville community. Accordingly, 
an appropriate issue will be specified. 

3. According to Gainesville Broadcast¬ 
ing. Inc. (GBII # the combined enroll¬ 
ment in the educational institutions in 
Gainesville totals more than 50,000. Four 
student leaders were interviewed. How¬ 
ever. these interviews were conducted 
more than six months prior to the filing 
of the application, and therefore cannot 
be included in GBI’s efforts. See Primer, 
supra, question and answer 15. As a re¬ 
sult. GBI has failed to contact any lead¬ 
ers of this significant group, and an ap¬ 
propriate issue will be specified. 

4. Except as indicated by the issue:, 
specified below, the applicants are quali¬ 
fied to construct and operate as proposed 
However, since the proposals arc mutual¬ 
ly exclusive, they must be designated for 
hearing in a consolidated proceeding on 
the Issues specified below. 

5. Accordingly, it is ordered. That, pur¬ 
suant to section 309(e) of the Communi¬ 
cations Act of 1934. as amended, the ap¬ 
plications are designated for hearing m 
a consolidated proceeding, at a time and 
place to be specified in a subsequent Or¬ 
der. upon the following issues: 

1. To .determine the efforts made by 
Gainesville Media. Inc., to ascertain the 
community needs and Interests of the 
area to be served and the means by which 
the applicant proposes to meet those 
needs and interests. 

2. To determine the efforts made by 
Gainesville Broadcasting, Inc., to ascer¬ 
tain the community needs and interest 
of the area to be served and the means 
by which the applicant proposes to meet 
those needs and interests. 

3. To determine which of the proposals 
would, on a comparative basis, best serve 
the public interest. 

4. To determine. In light of the evi¬ 
dence adduced pursuant to the foregoing 
issues which, if any. of the applications 
should be granted. 

6. It Ls further ordered. That to avail 
themselves of the opportunity to bo 
heard, the applicants herein, pursuant to 
4 1.221(c) of the Commission’s rules, in 
person or by attorney, shall within 20 
day's of the mailing of this Order, file 
with the Commission In triplicate, a 
written appearance stating an intention 
to appear on the date fixed for the hear¬ 
ing and present evidence on the Issues 
specified in this Order. 

7. It Is further ordered, That the ap¬ 
plicants herein shall, pursuant to section 
311(a) (2) of the Communications Act of 
1934. as amended, and I 1.594 of the 
Commission’s rules, give notice of the 
hearing, either individually, or if feasible 
and consistent with the rules, Jointly, 
within the time and in the manner pre- 
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bribed in such rule, and shall advise the 
commission of the publication of such 
notice as required by f 1.594(g) of the 

rules. 

Fcooal Com muxications 
Commission. 

i sialJ Wallace E. Johnson. 

Chief . Broadcast Bureau. 

Adopted: October 15,1975. 

Released: October 30.1975. 

(FR Doe75-29713 FH*8 11-4 75:8:45 inn] 


IDockftt No*. 20813, 20814; Flic Nos. BPU- 
9255. BFH-9339J 

JERSEY SHORE BROADCASTING CORP. 
AND RAAB COMMUNICATIONS. INC. 

In re applications of Jersey Shore 
EPodcasting Corp. 8hlp Bottom. New 
Jersey (Docket No. 20613. Pile No. BPH- 
9255) 'Requests: 100.1 MHz, Channel 
No. 261; 3 kW <H&V>, 300 feet): RAAB 
C rnmunleations. Inc. Ship Bottom. New 
Jersey (Requests: 100.1 MHz. Channel 
No. 261: 3 kW <H*V), 300 feet): for 
oitructkm permits. 

Order Designating Applications lor Con¬ 
solidated Hearing on Stated Issues 


with the Commission in triplicate, a 
written appearance stating an intention 
to appear on the date fixed for the hear¬ 
ing and present evidence on the issues 
specified in this Order. 

6. It is further ordered. That the ap¬ 
plicants herein shall, pursuant to sec¬ 
tion 311(a)(2) of the Communications 
Act of 1934, as amended, and 9 1.594 of 
the Commission’s rules, give notice of 
the hearing, either individually or, if 
feasible and consistent with the rules. 
Jointly, within the time and in the man¬ 
ner prescribed in such rule, and shall ad¬ 
vise the Commission of the publication 
of such notice as required by 1 1.594(g) 
of the rules. 

Adopted: October 10.1975. 

Released: October 29. 1975. 

Federal Communications 
Commission. 

[seal] Wallace E. Johnson, 

Chief, Broadcast Bureau . 

IPR Doc 75-29713 PUrd 11-4-72:8:45 «m) 


(Docket No*. 20811 , 20812 ; Pile No*. BRH- 
1402 , BPH- 0229 J 


written appearance stating an Intention 
to appear on the date fixed for the hear¬ 
ing and present evidence on the issues 
specified in this Order. 

5. It is further ordered. That the ap¬ 
plicants herein shall, pursuant to sec¬ 
tion 311(a)(2) of the Communications 
Act of 1934. as amended, and f 1 594 of 
the Commission's rules, give notice of 
the hearing, cither individually or. if 
feasible and consistent with the rules, 
jointly, within the time nnd In the man¬ 
ner prescribed in such rule, and shall ad¬ 
vise the Commission of the publication 
of such notice os required by f 1 S94«g) 
of the rules. 

Adopted: October9,1975. 

Released: October 29.1975. 

Peothal Com un*s l cations 
Commission. 

f seal 1 Wallace E, Johnson, 

Chief, Broadcast Bureau, 

IPR Doc.7S-ag7l4 Piled 11-4-75:8:45 mm | 


NEW YORK FIELD OFFICE 
Changes ki Telephone Numbers 


1 The Commission, by the Chief or the 
Broadcast Bureau acting pursuant to 
delegated authority, has before it the 
two above-captioned applications which 
arc mutually exclusive in that they seek 
the same channel in Ship Bottom. New 
Jersey. 

2. Each applicant requests authority. 
5* provided in J 73.210(a) < 3) of the 
rulca, to locate the main studio of its fa- 
ciilty at the transmitter site, outside of 
the community of license. As the pro¬ 
posed location would, in each case, be 
readily accessible to residents of Ship 
Bottom, and, further, be protected from 
Adverse winter weather conditions com¬ 
mon to Long Beach Island proper, the 
Canmiariom will authorize the location 
of the main studio at either of the pro- 
posed transmitter sites. 

3. Except as Indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
imposed. However, since the proposals 
arc mutually exclusive, they must be des¬ 
ignated for hearing in a consolidated 
proceeding on the issues specified below. 

4. Accordingly, It is ordered. That. 
Pursuant to section 309(e) of the Com- 
jnur.jcatiana Act of 1934, as amended, 
me applications are designated for hcar- 

a consolidated proceeding, at a 
ume and place to be specified In a mb- 
**rucnt Order, upon the following 

1 To determine which of the proposals 
on a comparative basis, better 
<tvc the public Interest. 

To determine, in light of the evi- 
oenoe adduced pursuant to the fore- 

»j>LM t i!* SUer wh,c h ot the applications 

’ bculd be granted. 

furthCT ordered. That, to avail 
01 Ule opportunity to be 
♦TYt applicants herein, pursuant 

torVl£! ,c \ of *** Commission-* rules, 
hy attorn *?. Rhon, within 20 

^ mailing of this Order, file 


UNfTED BROADCASTING CO. AND 
PUBLIC COMMUNICATORS, INC. 

Order Designating Applications for Con¬ 
solidated Hearing on Stated Issues 

In re applications of United Broad¬ 
casting Co. (KBAY) San Jose, Cali¬ 
fornia. Docket No. 206U. Ffle No. BRII- 
1402; for renewal of license: Public 
Communicators. Inc. San Jose. Califor¬ 
nia, Docket No. 20612. File No. BPH- 
9229 (Requests: 100.3 MHz, Channel No. 
282; 14.5 kW (HfcV); 2,580 feet): for 
construction permit 

1. The Commission, by the Chief of 
the Broadcast Bureau, acting pursuant 
to delegated authority, has before It the 
above-captioned applications which are 
mutually exclusive in that they seek the 
same facilities In San Jose, California. 

2. Except as Indicated by the Issues 
specified below, the applicants are quali¬ 
fied to construct and operate as pro¬ 
posed. However, since the proposals are 
mutually exclusive, they must be desig¬ 
nated for hearing in a consolidated pro¬ 
ceeding on the issues specified below. 

3. Accordingly, it is ordered, That, pur¬ 
suant to section 309(e) of the Com¬ 
munications Act of 1934. as amended 
the applications are designated for hear¬ 
ing in a consolidated proceeding, at a 
time and place to be specified in a subse¬ 
quent Order, upon the following issues: 

1. To determine which of the pro¬ 
posals would, on a comparative basis, 
better serve the public interest. 

2. To determine, in light of the evi¬ 
dence adduced pursuant to the fore¬ 
going issue, which of the applications 
should be granted 

4. It Is further ordered. That, to avail 
themselves of the opportunity to be 
heard, the applicants herein, pursuant 
to 11.221(c) of the Commission’s rules, 
in person or by attorney, shall within 20 
days of the mailing of this Order, file 
with the Commission In triplicate, a 
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Effective immediately, the public may 
reach the New York Field Office at the 
following telephone number: 212-620- 
3435. 

Those Interested in operator exami¬ 
nation information may call: 212-620- 
3438. 

Federal Communications 
Commission, 

r«AL) Vincent J. Muluns. 

Secretary. 

int Doc.75-29715 Filed 11-4-75:8:46 am 1 

FE0ERAL MARITIME COMMISSION 

CRUISE LINES INTERNATIONAL 
ASSOCIATION 


Agreement Filed 

Notice is hereby given that the fol¬ 
lowing agreement has been filed with the 
Commission for approval pursuant to 
Section 15 of the Shipping Act, 1916, as 
amended (39 8Ut. 733. 75 Btat 763. 46 
U.&C.814). 

Interested parties may tmpect and 
obtain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L 8treet NW„ 
Room 10128; or may Inspect the agree¬ 
ment at the field offices located at New 
York. N.Y.. New Orleans. Louisiana. San 
Prancfeco, California, and 8an Juan. 
Puerto Rico. Comments on such agree¬ 
ments, including requests for hearing, 
may be submitted to the Secretary. Frd- 
eral Maritime Commission. Washington 
D.C., 20573, on or before November 26^ 
1975. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by a 
statement describing the discrimination 
or unfairness with particularity. If a vi¬ 
olation of the Act or detriment to the 
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commerce of the United States is al¬ 
leged. the statement shall set forth with 
particularity the acts and circumstances 
said to constitute such violation or detri¬ 
ment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed for approval 
by: 

Mr. William J. Armstrong. Acting Admin¬ 
istrator, Cruise Linen International As¬ 
sociation. 17 Battery Place. New York. New 
York 10004. 

Agreement No. 10072 between the 
parties identified hereafter, establishes a 
Conference to be known as Cruise Lines 
International Association which will 
supersede Agreement No. 10071 which is 
a cooperative working arrangement un¬ 
der the same name. Cruise Lines Inter¬ 
national Association. Upon approval of 
proposed Agreement No. 10072. Agree¬ 
ment No. 10071 wdll be terminated. Also 
upon approval of proposed Agreement 
No. 10072 the Trans-Pacific Passenger 
Conference (Agreement No. 131) and 
the International Passenger Ship Associ¬ 
ation ( Agreement No. 9856) will be ter¬ 
minated. Also to be terminated upon ap¬ 
proval of proposed Agreement No. 10072 
are Agreement No. 10010 (which permits 
Joint promotional and educational ac¬ 
tivities) and Agreement No. 10070 (which 
permits discussions relating to the possi¬ 
bility of their reorganization. Including 
the creation of new entities) between 
the Trans-Pacific Passenger Conference 
and the International Passenger Ship 
Association. 

Agreement No. 10072 Includes the 
following: 

2, Articled. 

2. Rules Affecting Travel Agencies. 

3. Agency Appointment Agreement. 

The Articles of the proposed agree¬ 
ment cover name, purpose and organiza¬ 
tion: scope: membership: advertising 
and promotion: travel agents; self-polic¬ 
ing and compliance with law. 

The Rules Affecting Travel Agencies 
cover standards for appointment of 
travel agencies; remuneration: employ¬ 
ment of prior defaulters prohibited: 
ticketing and remittances; advertising 
and promotion: changes affecting agen¬ 
cies; termination of agency relation¬ 
ship: review; review board and notices. 

The Agency Appointment Agreement 
is an agreement between Cruise Lines 
International Association, acting a a 
agent for the members of the Associa¬ 
tion. and travel agents. 

The parties to this Agreement are: 

Baltic Steamship Co. 

Black Sea Shipping Co. 

Cbnndrls Unee. ChandrU Cruise* by Chan- 
drto, Incorporated. 

Commodore Cruise Line Ltd. 

Costa Line, Inc. 

Cunard Une Limited. 

Rplrotikl Lines. 

Hellenic Mediterranean Lines. 

Holland America Cruises. 

Home Lines. 

Italian Line. 


Norwegian America Une. 

Norwegian Caribbean Une*. 

Orient Overseas Unea. 

Pacific Par Bast Line. 

Nouvelle Campagnic de Paquebot* 

Polish Ocean Line*. 

Prtnocaa Cruises. 

Prudential Lines. Inc. 

Royal Caribbean Cruise Line, Inc. 

Royal Cruise Line. 

Royal Viking Une. 

Sltmar Cruise*. 

Sun Une Cruises. 

By Order of the Federal Maritime 
Commission. 

Dated: October 31.1975. 

Francis C. Hurney, 
Secretary . 

|PR Doc.75-29721 Piled li-4-75;8:45 ami 


(Independent Ocean Prelght Forwarder Li¬ 
cense No. 1592] 

ECCA FREIGHT SYSTEMS. INC. 

Order of Revocation 

On October 10. 1975. ECCA Freight 
Systems. Inc,, One World Trade Center. 
New York, New York 10048 voluntarily 
surrendered its Independent Ocean 
Freight Forwarder License No. 1592 for 
revocation. 

By virtue of authority vested in me by 
the Federal Martime Commission as set 
forth in Manual of Orders Commission 
Order No. 201.1 (Revised) {5.01(b) 
(dated 6/30/75): 

it is ordered, That Independent Ocean 
Freight Forwarder License No. 1592 is¬ 
sued to ECCA Freight Systems, Inc. be 
and is hereby revoked effective Oc¬ 
tober 10. 1975. without prejudice to re¬ 
apply for a license in the future. 

It is further ordered , That a copy of 
this Order be published in the Federal 
Register and served upon ECCA Freight 
Systems. Inc. 

Leroy F. Fuller, 
Director, Bureau of Certification 
and Licensing . 

(PH Doc.75-29722 Filed 11-4-75;8:46 am) 


(Docket No. 75—IT| 

KOREA EXPRESS U.S.A., INC. 

Order of Hearing on Petition for License 
as an Independent Ocean Freight For¬ 
warder 

Korea Express U.S.A., Inc. (Korea 
U.S.A.), One World Trade Center, Suite 
1729. New York. New York 10048. filed 
an application for a license as an inde¬ 
pendent ocean freight forwarder pur¬ 
suant to section 44. Shipping Act, 1916. 

During the course of the Commission’s 
investigation of the applicant it was dis¬ 
closed that Korea U.S.A. is wholly owned 
by The Korea Express Co.. Ltd. 
(TKECO). TKECO in turn is related to 
Dong-Ah Construction Industrial Co.. 
Ltd. and Dong-Ah Kaiser Company 
through common directors and owner¬ 
ship. TKECO. Dong-Ah Construction 
Industrial Co.. Ltd and Dong-Ah Kaiser 
Company appear to be shippers, con¬ 
signees, sellers or purchasers of ship¬ 
ments moving by oceangoing common 


carriers from the United States to for¬ 
eign countries and appear to have a ben¬ 
eficial Interest In such shipments. 

The relaUonsldp between the appli¬ 
cant on the one hand and TKJXX), 
Dong-Ah Construction Industrial Co., 
Ltd. and Dong-Ah Kaiser Company on 
the other hand, appears to create a re¬ 
lationship between the applicant and 
shippers, consignees, sellers and pur¬ 
chasers of shipments which is pro¬ 
hibited under sections 1 and 44. Shipping 
Act, 1916. and the Commission’s Gen¬ 
eral Order 4. These provisions only per¬ 
mit licensing of persons who are not 
shippers or consignees or sellers or pur¬ 
chasers of shipments to foreign coun¬ 
tries and are not directly or indirectly 
controlled by such shippers or consignees 
or by any person having a beneficial in¬ 
terest therein. 

Pursuant to 1 510.8 of the Commis¬ 
sion’s General Order 4 (46 CFR 510 8), 
the Commission, on July 7. 1975, advised 
the applicant of its Intent to deny the 
application for the reasons set out here¬ 
inabove. In accordance with Genera] Or¬ 
der 4 an applicant may upon receipt of 
such advice request a hearing on the 
application. 

By letter dated August 14, 1975. Korea 
U.S.A. through counsel filed an amended 
application requesting that a restricted 
independent ocean freight forwarder li¬ 
cense be Issued to the applicant with the 
forwarding authority to encompass only 
the movement of military goods con¬ 
signed to the Republic of Korea or any 
agencies or ministries thereof for use by 
the armed forces of Korea. 

The amended application seeking a 
restricted license apparently is an at¬ 
tempt to remove any possibility of Korea 
U.8.A. handling shipments in which its 
affiliate companies have any interest. 
Tills would remove the possibility of any 
direct or indirect rebate being paid as a 
result of Korea U.8.A. collecting ocean 
freight brokerage on shipments made by 
its affiliated companies. 

The Commission specifically rejected 
this concept of a limited license in Li¬ 
cense No. 790—North American Van 
Lines. 14 FMC 215 (197D. wherein the 
majority stated at Page 222 that: 

Shipper control negates the Commit 
authority ... to Imho a license . . • 
cordless of any condition that the licence 
may propose. 

Even if the applicant only handled 
Korean Government cargo the applicant 
would still not appear to meet the defi¬ 
nition of an independent ocean freight 
forwarder as the shipper/consignee re¬ 
lationship between the applicant and its 
affiliated companies would still exist. 

Now. therefore, if is ordered. Pursuant 
to section 44. Shipping Act, 1916. <46 
U.S.C. 841b) | 510.8 of the Commission s 
Genera] Order 4 (46 CFR 510.8). that a 
hearing is hereby ordered to afford 
Korea Express U.S.A., Inc. the opportu¬ 
nity to demonstrate that the foregoing 
Information and/or reasons do not var¬ 
iant finding that the applicant does not 
qualify for a license as an independent 
ocean freight forwarder within the 
meaning of section 44. Shipping Act. 
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1**16. and o1 the CammuiAtons General 
Order 4 146 CFR Part 510>. 

It is further ordered . Thai Korea Ex¬ 
press UJB.A . Inc. be hereby made a pe- 
utkmer In this proceeding pursuant to 
Rule 3<a> of the Commission's Rules of 
Practice and Procedure <46 CFR 502 41). 

It is further ordered. That this pro¬ 
ceeding be assigned for public hearing 
*nd an initial decision before an Admin¬ 
istrative Law Judge of the Commission's 
Orftce of Administrative Law Judges and 
that the hearing be held at a date and 
place to be determined by the presiding 
Administrative Law Judge on or before 
April 30.1076. 

It in further ordered . That notice of 
this Order be published in the Pxtckal 
R * l ister and that a copy thereof and 
notice of hearing be served upon 

petitioner. 

It is further ordered. That any persons 
other than petitionor who desire to be¬ 
come a party to this proceeding and to 
participate therein, shall file a petition 
to Intervene in accordance with Rule 
5* 1 > of the Commission's Rules of Prac¬ 
tice and Procedure <46 CFR 502.72). 

It k further ordered. That all further 
notice* issued by or on behalf of the 
Commission in this proceeding, includ¬ 
ing notice and time and place of hear¬ 
ing or prehearing conference, fdiall be 
nr:.tiled directly to all parties of record. 

By the Commission. 

sealI Francis C. Hurnxy. 

Secretary. 

]FR Doc.76-29724 Filed 11-4-75*45 am? 


(Docket No. 75-46) 

U.S. M1AMI CAR1BBEAN/PUERTO RICO 
TRADES 

Order of Investigation and Hearing Regard- 
•ng Possible Violations of the Shipping 
Act 1916. and the Intercoastal Shipping 
Act, 1933 

in November 1974. the Commission's 
ft&H commenced an investigation of 
non-vessel operating common carriers 
' NVOCCs) operating from the Port of 
Miami In the U.S South Atlantic-Car- 
ibbcttiv Puerto Rico trades 1 to determine 
whether any NVOCC serving this trade 
*** engaged in the practice of overde- 
cl -‘ring the weight or measure of Indi¬ 
vidual shipments received from their cus¬ 
tomers for hilling purposes, and under- 
tieciarinf or misdescribing the contents 
of t: ailerloads of cargo to vessel operat- 
ln* common carriers serving Miami to 
receive the benefit of a lower tariff rate, 
hi the course of the investigation, bills 
of lading related to the movement of 
containerised cargo for NVOCCs by 
Sea-Land Service. Inc., Trailer Ship 
Line and TMT Trailer Ferry were ob¬ 
tained for the period July through Scp- 
'.ember 1974. 

The documents furnished by the three 
i trrieca disclosed that trailer load shlp- 


Appendix A and Appendix B, respectively 
*b* aon-reahei operating carrier* and 
operating carriers serving the tublect 
***** from July 1.1974. 


menu «a& indicated in parentheses* had 
been transported during the above pe¬ 
riod for the account of the following 
NVOCCs: Transconex, Inc. <90L Mete- 
oro Express, Inc. (50), Twin Express, 
Inc. <40*, Eoonoc&ribc Consolidators. Inc. 
<39), Sea-Trailer Express. Inc. (21). Ma¬ 
rine Trailer Transport <10>. Drake Mo¬ 
tor Lines. Drake Marine Division < 6 ). 
After receipt of this information, each 
of the foregoing NVOCCs was contacted 
and requested to furnish shipping docu¬ 
ments issued by them to their customers 
for a selected number of shipments dur¬ 
ing the period July through September 
1974 

Shipping documents in the form of 
bills of lading, cargo manifests and/or 
warehouse receipts were obtained from 
the NVOCCs for 62 of the 256 shipments. 
Forty-five of the 62 shipments for which 
some documentation was furnished were 
shipments for the account of the three 
largest NVOCCs. Of these 45 shipments, 
complete documentation for 19 ship¬ 
ments was received by the Commission's 
staff and examined in detail. As to these 
19 shipments, all appear to contain dis¬ 
crepancies between the cargo descrip¬ 
tion. weight and or measure as shown 
on the ocean carriers' bills of lading 
and or the shipping documents issued 
by the NVOCCs for the same shipment 
As for the 17 shipments out of the 62 
which involved trailerload shipments by 
the other NVOCCs in the subject trades, 
the available documentation appears to 
indicate that on 2 of the shipment*. 
NVOCCs had issued individual bills of 
lading and invoices on a cubic measure¬ 
ment basis which exceeded the actual 
cubic capacity of the trailers and 
on 9 of the remaining 15 shipments, 
NVOCCs issued bills of lading on a cubic 
measurement basis which appear to be 
in excess of 85 percent of the actual ca¬ 
pacity of the trailer. Documentation 
showing utilisation exceeding 85 percent 
is noteworthy since 85 percent of the ac¬ 
tual capacity of a trailer was acknowl¬ 
edged by both NVOCC and ocean carrier 
representatives as being the usable cubic 
capacity of a trailer for most shipments. 
In all. 42 of the 62 shipments lor which 
documentation was available appear to 
contain one or more of the above noted 
discrepancies. 

Over-declaring the weight or measure 
of a domestic offshore shipment in addi¬ 
tion to charging a higher rate than 
would otherwise be applicable to such a 
shipment and thereby increasing a ship¬ 
pers transportation cost, results in a vi¬ 
olation of Section 2. Intercostal Ship¬ 
ping Act. 1933 and or Section 18<a>. 
Shipping Act. 1916. The same practice In 
the foreign commerce of the United 
States violates Section 18<b> the Ship¬ 
ping Act. 1916. Underdeclaring the 
weight or measure of cargo or roisde- 
acrihing cargo to tiic underlying ocean 
carrier to obtain a lower freight than 
would otherwise be applicable, violates 
the first paragraph of Section 16 of the 
Shinning Act. 1916. 

It appears from the high number of 

variances in the .descriptions, weight* 
ana measures found on separate ship¬ 


ping documents covering the some ship¬ 
ment* of trnilrrload cargo that the 
NVOCCs nerving-the Port of Miami in 
the subject trades may have violated the 
provisions of the Shipping Act, 1916 and 
the Intercoaxtal Shipping Act. 1933, as 
specified herein, and that these apparent 
violations are widespread. 

Good cause appearing, it is the deter¬ 
mination of the Commission that a pro¬ 
ceeding rhouM be instituted pursuant to 
Section 22 of the Shipping Act. 1916, to 
determine whether NYOCC's operating 
In the Port of Miami during the period 
July, 1974 to present have been In com¬ 
pliance. and If not. the extent of any 
non-compliance, with the provisions of 
the Shipping Act. 1916 and the Inter¬ 
coastal Shipping Act. 1933, as specified 
herein. 

It is therefore ordered . That pursunnt 
to Section 22 of the Shipping Act. 1916. 
a proceeding is hereby instituted to de¬ 
termine whether the non-vessel operat¬ 
ing common carriers set forth In Appen¬ 
dix A have violated the provisions of the 
Shipping Act, 1916 and/or the Inter- 
coaslal Shipping Act. 1933. as set forth 
below 

It is further ordered. That pursuant 
to Section 16 of the Shipping Act. 1916, 
a determination shall be made as to 
whether any of the non-vessel operating 
common carriers set forth in Appendix A 
and serv ing the Port of Miami in the sub¬ 
ject trades obtained or are obtaining 
transportation by water for property at 
less than the rates and charges which 
would otherwise be applicable during the 
period July J. 1974 to the effective date 
of this Order. 

It is further ordered . Tlrnt pursuant 
to 18«b> of the Shipping Act, 1916 and/ 
or Section 2 of the Intercoastal Shipping 
Act. 1933. a determination fIiaII be made 
as to whether any of the non-vessel op¬ 
erating carriers set forth in Appendix A 
serving Miami in the subject trades, 
charged a greater or leaser compensation 
for the transportation of properly or for 
any service in connection therewith than 
the rate? and charges filed and effective 
during the period July 1. 1974 to the ef¬ 
fective date of this Order 

It is further ordered. That pursuant 
to Section 17 and/or 18(a) of the Ship¬ 
ping Act. 1916. a determination shall be 
made as to whether any of the non-res- 
&el operating carrier* set forth in Appen¬ 
dix A failed to establish and/or observe 
and enforce Just and reasonable rates, 
fares, charges, regulations or practices 
connected with the receiving, handling, 
transporting, storing and delivery of less- 
than-contafnerlnad shipments in the 
trade between the Port of Miami and 
port* in the Caribbean and Puerto Rico 
during the period July 1. 1974 to the ef¬ 
fective date of this Order. 

It is further ordered . Thai Drake Mo¬ 
tor Lines. Inc.. Econocarlbc Consolida¬ 
tors, Tnc.. Marine Trailer Transport. 
Inc.. Meteoro Express. Inc., Sea Trailer 
Express. Inc.. Transconex. Inc., and 
Twin Express. Inc. are hereby made re¬ 
spondents to this proceeding. 

It is further ordered , That this mat¬ 
ter be assigned for public hearing and 
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decision by an Administrative Law 
Judge of the Commission’* Office of Ad¬ 
ministrative Law Judges, and that the 
hearing commence on or before April 30. 
1976.. 

It is further ordered , That (1) copy of 
this Order be forthwith served upon the 
respondents named herein and upon the 
Commission’s Bureau of Hearing Coun¬ 
sel. and published in the Federal Regis¬ 
ter; and (2) the respondents and 
Hearing Counsel be duly served with no¬ 
tice of time and place of the hearing. 

It is further ordered , That any person 
other than respondents and Hearing 
Counsel having an interest and desiring 
to participate in this proceeding shall file 
a petition for leave in accordance with 
Rule 5(1) (46 CFR 502.72) of he Com¬ 
mission's Rules of Practice and 
Procedure. 

By the Commission. 

[seal] Francis C. Hornet. 

Secretary. 


Appendix A 

Drake Motor Llnee, Inc. d/b/a Drake Ma¬ 
rine Divfelon. 20 OIney Avenue. Cherry 
Hill. New Jersey 08002. 

Econocarl be Consolidator*. Inc.. 2029 N.W. 

73rd Street. Miami, Florida 33147. 

Marine Trailer Transport, Inc.. P.O. Box 924. 

1AB., Miami, Florida 33148. 

Meteoro Express. Inc., 521 Fernandez Juncos. 
Box 6122 Puerto De Tlerra, Puerto Rloo 
00906. 

Sea Trailer Express, Inc.. Bldg. 2142 Ml AD. 
Miami, Florida 33148. 

Tranaoonex. Inc. Tranaconex International. 

Inc.. P.O. Box 37, Miami. Florida 33148 
Twin Express. Inc., O.P.O. Box 4444, 8an 
Juan, Puerto Rloo 00936. 

Appendix B 

Kloater* Redcrl A/S d/b/a Norwegian Carib¬ 
bean Lines. K Nielsen Shipping and Trad¬ 
ing Co.. Inc., Oeneral Agent*. 903 South 
American Way. Dodge Islands. Miami. 
Florida 33132. 

N.V. Stoomvaart-MaatachapplJ. OOSTZHE*. 
Curacao d/b/a Trailer Ship Line, K. Niel¬ 
sen Shipping and Trading Oo., Inc., Oen¬ 
eral Agents, 903 South American Way, 
Dodge Islands. Miami, Forlda 33132. 
Trailer Marine Transport Corp. (Formerly 
TMT Trailer Ferry, Inc.), P.O. Box 2110, 
Jacksonville, Florida 32203. 

Sea-Land Service. Inc,. P.O. Box 900, Edison. 
New Jersey 06617. 

|FR Doc.75-20733 Filed ll-4-75;8:45 am] 

FEDERAL POWER COMMISSION 

(Docket No. ER76-17IJ 

CENTRAL VERMONT PUBLIC SERVICE 
CORP. 

Notice of Filing of Initial Rate Schedule 
October 30. 1975. 

Take notice that on October 9. 1975. 
Central Vermont Public Service Corpo¬ 
ration (Company) tendered for filing a 
Purchase Power Contract between Com¬ 
pany and Vermont Electric Cooperative, 
Inc. (Customer) dated October 2. 1975. 

8crvlce under the rate schedule Is pro¬ 
vided to commence November 1. 1975. 


Pursuant to section 35.11 of the Com¬ 
mission's Regulations, the Company re¬ 
quest* a waiver of the 30 day notice re¬ 
quirement. Company state* that such a 
waiver is appropriate In order to per¬ 
mit initiation of service concurrently 
with the beginning of a power year under 
the NEPOOL agreement and because 
negotiation* were only recnetly com¬ 
pleted. Company adds that if a waiver is 
granted, it will not affect purchasers of 
the Company under other rate schedules. 

Company states that service to be fur¬ 
nished under this rate schedule consists 
of a continuing 5-year sale by the Com¬ 
pany to the Customer of unreserved 
system capacity in amount* as specified 
by the Customer. The rate under which 
service is to be rendered is the average 
cost of the Company's capacity and en¬ 
ergy. excluding system power purchases 
from the Power Authority of the State 
of New York from the 8t. Lawrence and 
Niagara projects. 

Company reports that it has mailed 
copies of the rate schedule to the Cus¬ 
tomer and the Public Service Board of 
the State of Vermont. 

Any person desiring to be heard or to 
protest said filing should file a petition to 
intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street NE.. Washington. D.C. 20426, in 
accordance with 1$ 1.8 and 1.10 of the 
Commissio n’s R ules of Practice and Pro¬ 
cedure (18 CFR 1.8, 1.10). All such peti¬ 
tion* or protests should be filed on or 
before November 5. 1975. 1 Protests will be 
considered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to Intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 

Kenneth P. Plumb, 
Secretary . 

|FR Doc.75-29834 Filed ll-4-75;8:45 am] 


(Docket No. ER76-1721 

CENTRAL VERMONT PUBLIC SERVICE 
CORP. 

Notice of Filing of Initial Rate Schedule 
October 30. 1975. 

Take notice that on October 9. 1975, 
Central Vermont Public Service Corpora¬ 
tion (Company), tendered for filing a 
Power Transmission Contract between 
Company and Vermont Electric Coopera¬ 
tive. Inc. (Customer) dated October 2, 
1975. Service under the rate schedule is 
provided to commence as of June 1,1975. 
Pursuant to Section 35.11 of the Com¬ 
mission's Regulations the Company re¬ 
quests a waiver of the 30 day notice re¬ 
quirement. Company states that this re¬ 
quest is made so that there will be a rate 
available for the transmission of power 
over the Company's facilities, which 


* Thla document waa received the by Office 
of the Federal Register on November 3, 1975. 


power was purchased by the Customer 
from Northeast Utilities. Inc., which pur¬ 
chase ha* an effective date of June l, 
1975. Company further states that if the 
waiver is not granted, there would be no 
rate available to the Customer respecting 
the transmission of the Northeast power 
purchased by the Customer: and if 
waiver is granted, it will not affect any 
other wholesale customer of the Com¬ 
pany under other rate schedules. 

Company states that the service to be 
furnished under this rate schedule con¬ 
sist* of the transmission of capacity and 
associated energy contracted for by the 
Customer on or after the effective date 
of the agreement whether such power 
and associated energy is being purchased 
or sold by the Customer. 

Company reports that it has mailed 
copies of the rate schedule to Customer 
and the Public Service Board of the 
State of Vermont. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission. 825 North Capitol 
Street NE., Washington. D.C. 20426. In 
accordance with Sections 1.8 and 1.10 of 
the Commission's Rules of Practice and 
Procedure (18 CFR 1.8. 1.10). All such 
petitions or protests should be filed on or 
before November 5. 1975. 1 Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of tills 
filing are on file with the Commission 
and are available for public inspection. 

Kenneth P. Plumb. 

Secretary, 

|FR Doc.75-29833 Filed 11-4-75:8:45 am) 


(Docket No. 2-9454] 

THE PUBLIC SERVICE CO. OF NEW 
MEXICO 

Notice of Further Extension of Procedural 
Dates 

October 28, 1975. 

On October 21. 1975, The City of Gal¬ 
lup filed a motion to extend the pro¬ 
cedural dates fixed by order issued July 
31, 1975. as most recently modified by 
notice issued September 26, 1975, in the 
above-designated proceeding. 

Upon consideration, notice is hereby 
given that the procedural dates in the 
above proceeding are modified as fol¬ 
lows: 

Service of In ter ve nor Testimony. Novem¬ 
ber 4. 1975. 

Service of Company Rebuttal, November 18. 
1975. 

Hearing. December 2. 1975 (10 a m. ej t ). 

Kenneth F. Plumb, 

Secretary . 

(FR Doc.75-29832 Filed 11-4-75:8:45 ami 

* This document was received by the Oflr* 
of the Federal Register on November 3, 1975. 
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GENERAL SERVICES 
ADMINISTRATION 

{Temporary Regulation P-360] 

FEDERAL PROPERTY MANAGEMENT 
REGULATIONS 

Delegation of Authority 

1 Purpose . This regulation delegates 
authority to the Secretary of Defense to 
represent the consumer interests of the 
executive agencies of the Federal Gov* 
< i nment In an electric and natural gas 
rate increase proceeding. 

2. Effective date. This regulation is ef¬ 
fective October 16, 1975. 

3. Delegation. 

a. Pursuant to the authority vested in 
me by the Federal Property and Admln- 
l trative Services Act of 1949. 63 Stat. 
377, as amended, sections 201(a) <4) and 
205(d) (40 U.8.C. 481(a) (4) and 486(d)), 
authority is hereby delegated to the Sec¬ 
retary of Defense to represent the con¬ 
sumer interests of the executive agen¬ 
cies of the Federal Government in a pro¬ 
ceeding involving the Pacific Gas and 
Electric Company before the California 
Public Utilities Commission (Application 
Nos. 55509 and 65510). concerning pro¬ 
posed increases in electric and natural 
gas rates. 

b. The Secretary of Defense may re- 
delegate this authority to any officer, of¬ 
ficial. or employee of the Department of 

Defense. 

c. This authority shall be exercLsed in 
Wi ordance with the policies, procedures, 
and controls prescribed by the General 
Services Administration, and shall be ex¬ 
ercised in cooperation with the respon¬ 
sible officers, officials, and employees 
thereof. 

Dwight A. Ink, 

Acting Administrator 
of General Services. 

October 29. 1975. 

!PR Doc.75-29647 Piled 11-4-75:8:45 am] 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

{Notice (75-67) 1 

NASA SPACE PROGRAM ADVISORY 
COUNCIL (SPAC) 

Applications Committee November 21, 
1975, Meeting 

The NASA 8PAC Applications Com¬ 
mittee will meet on November 21,1975. at 
the Headquarters of the National Aero¬ 
nautics and Space Administration. The 
meeting will be held in room 226-A of 
Federal Office Building 10B. 600 Inde¬ 
pendence Avenue. S.W., Washington. 
D C.. 20546. Members of the public will be 
admitted to the meeting beginning at 
9:30 a.m. on a first come first served basis 
up to the seating capacity of the room, 
which can accommodate about 35 per¬ 
sons. The approved agenda for the meet¬ 
ing is noted below: 

The NASA SPAC Applications Com¬ 
mittee serves in an advisory capacity 
only. It Is concerned with the total range 
°f applications of space-derived, space- 


related technology including communi¬ 
cations. meteorology, earth resources 
survey (includes agriculture/forestry, 
cartography, geography, geology/hydrol¬ 
ogy. oceanography), earth and ocean 
physics, solar energy conversion, space 
processing, and other technology appli¬ 
cations. Currently, the Committee com¬ 
prises 7 members, and a recording sec¬ 
retary. Louis B. C. Fong, who can be con¬ 
tacted for further information at (202) 
755-6620. 

The following is the approved agenda 
and schedule for the November 21, 1975. 
meeting of the SPAC Applications Com¬ 
mittee: 

1. Chairman's remarks. 

2. Shuttle payload review. NASA's cur¬ 
rent Shuttle payload planning will be 
presented. Committee members will be 
asked for their comments and/or sug¬ 
gestions on NASA's plans and for their 
recommendations on any additional pay- 
loads with particular emphasis on those 
which demonstrate the practical value of 
space. 

3. Implications of the "Outlook for 
Space” study for the applications pro¬ 
gram. The conclusions and recommenda¬ 
tions of the NASA "Outlook for Space- 
study are being assessed both in terms 
of their relationship to the Applications 
Program and the recommendations of 
the National Research Council-Space 
Applications Board (NRC-SAB) 1974 
Applications 8ummer 8tudy entitled. 
"Practical Applications of Space Sys¬ 
tems." Committee members w ill be asked 
to advise NASA on its current activities 
and plans relating to the recommenda¬ 
tions of both studies. 

4. The tracking and data relay satel¬ 
lite system (TDRSS) in relation to the 
Earth resource survey data distribution. 
When TDRSS becomes a reality, a num¬ 
ber of policy and programmatic issues 
will be raised depending upon what ap¬ 
proach NASA uses in its distribution of 
ERS data to both the United States and 
the international community. 

5. Earth science and earth applica¬ 
tions. It Is timely to discuss Earth science 
and its relationship to Earth Applica¬ 
tions. The views of committee members 
will be solicited. 

William W. Snavely. 

Assistant Administrator for the 
Office of DOD. and Inter¬ 
agency Affairs. National Aero¬ 
nautics and Space Adminis¬ 
tration. 

October 30. 1975. 

[FR Doc.75-29096 Filed 11-4-75:8:45 *m\ 


NUCLEAR REGULATORY 
COMMISSION 

ADVISORY COMMITTEE ON REACTOR 
SAFEGUARDS SUBCOMMITTEE ON IN* 
SPECTION AND ENFORCEMENT ACTIVI¬ 
TIES 

Meeting 

In accordance with the purposes of 
Sections 29 and 182b. of the Atomic 
Energy Act (42 U-S.C. 2039. 2232b.). the 
ACRS Subcommittee on Inspections and 


Enforcement Activities will hold a meet¬ 
ing on November 21. 1975. in Room 1046. 
1717 H Street, N.W., Washington. DC. 
20555. The purpose of this meeting is to 
continue discussion of third-party in¬ 
spection and the roles of inspection and 
examination organizations In relation to 
nuclear safety. 

The agenda for subject meeting shall 
be as follows: 

Friday, November 21,1975 8:20 a.m . The Sub¬ 
committee will meet In dosed Executive Ses¬ 
sion. with eny of Its consultants who may 
be present, to explore their preliminary opin¬ 
ions. based upon their independent knowl¬ 
edge of Inspection and examination prac¬ 
tices and organizations, regarding the mat¬ 
ters which should be covered during the fol¬ 
lowing open meeting In order to formulate 
a Subcommittee report and recommenda¬ 
tions of the full Committee. 

9 a.m. until the conclusion of business. The 
Subcommittee wUl meet In open session to 
hold discussions with Invited participants 
and members of the NRO Staff on topics per¬ 
tinent to examination and inspection of safe¬ 
ty related systems of nuclear power plants. 
At the conclusion of the open session, the 
Subcommittee may caucus In a closed ses¬ 
sion to determine whether the matters iden¬ 
tified in the initial closed session have been 
adequately covered and whether the matter 
Is ready for review by the fuU Committee. 
During the session Subcommittee members 
and consultants win discuss their final op¬ 
inions and recommendations on these mat¬ 
ters. 

I have determined, in accordance with 
8ub$ection 10(d) of Public Law 92-463, 
that it Is necessary to conduct the abov** 
closed sessions to protect the free inter¬ 
change of internal views in the final 
stages of the Subcommittee's delibera¬ 
tive process (5 UJ3.C. 552(b)(5). Sep¬ 
aration of factual material from 
individuals’ advice, opinions, and recom¬ 
mendations while closed Executive Ses¬ 
sions are in progress is considered im¬ 
practical. 

Practical considerations may dictate 
alterations in the above agenda or sched¬ 
ule. The Chairman of the Subcommittee 
is empowered to conduct the meeting in 
a manner that, in his judgment, will fa¬ 
cilitate the orderly conduct of business. 
Including provisions to carry over an In- 
completed open session from one day 
to the next. 

With respect to public participation in 
the open portion of the meeting, the 
following requirements shall apply: 

(a) Persons wishing to submit writ¬ 
ten statements regarding the agenda 
items may do so by providing a readily 
reproducible copy to the Subcommittee at 
the beginning of the meeting. Comments 
should be limited to safety related areas 
within the Committee’s purview. 

Persons desiring to mail written com¬ 
ments may do so by sending a readily re¬ 
producible copy thereof in time for con¬ 
sideration at this meeting. Comments 
postmarked no later than November 14, 
1975 to Mr. Gary Quittschrcibcr. ACRS, 
NRC. Washington. D C. 20555 will nor¬ 
mally be received in time to be considered 
at this meeting. 

<b) Those persons wishing to make an 
oral statement at the meeting should 
make a written request to do so, identify- 
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lng the topics and desired presentation 
time so that appropriate arrangements 
can be made. The Committee will receive 
oral statement* on topics relevant to the 
Committee’s purview at an appropriate 
time chosen by the Chairman of the Sub¬ 
committee. 

(c> Further information regarding 
topics to be discussed, whether the meet¬ 
ing has been cancelled or rescheduled, 
the Chairman's ruling on requests for the 
opportunity to present oml statements 
and the time allotted therefor can be ob¬ 
tained by a prepaid telephone call on 
November 20. 1975 to the Offlce of the 
Executive Director of the Committee 
(telephone 202/634-1374. Attn: Mr. Oary 
Quittschreiber) between 8:15 a.m. and 5 

P.hl. cjj.t 

(d) Questions may be propounded only 
by members of the Subcommittee and its 
consultants. 

(e) The use of still, motion picture, and 
television cameras, the physical Installa¬ 
tion and presence of which will not Inter¬ 
fere with the conduct of the meeting, 
will be permitted both before and after 
the meeting and during any recess. The 
use of such equipment will not. however, 
be allowed while the meeting is In ses¬ 
sion. 

(f) A copy of the transcript of the open 
portion of the meeting will be available 
for inspection on or after November 28. 
*975 at the NRC Public Document Room. 
1717 H St.. NW, Washington. D.C. 
20555. Copies of the minutes of the meet¬ 
ing will be made available for inspection 
at the NRC Public Document Room. 1717 
H St.. N.W.. Washington. D.C. 20555 after 
February 23. 1976. Copies may be ob¬ 
tained upon payment of appropriate 
charges. 

John C. Hovut. 

Advisory Committee 
Management Officer . 

October 30. 1975. 

[TR Doc.78-20676 Piled 11-4-75;8;45 ami 


ADVISORY COMMITTEE ON REACTOR 
SAFEGUARDS SUBCOMMITTEE ON THE 
TYRONE ENERGY PARK, UNIT 1 

Meeting 

In accordance with the purposes of 
Sections 29 and 182b. of the Atomic En¬ 
ergy Act (42 U.8.C. 2039. 2232b.). the 
ACRS Subcommittee on the Tyrone En¬ 
ergy Park. Unit 1. will hold a meeting on 
November 21. 1975 at the Ramada Inn. 
2704 Craig Road. Eau Claire. WI 54701. 
The purpose of tills meeting Is to develop 
information to be considered by the 
ACRS In Its review of the application of 
Northern States Power Company for a 
construction permit for the Tyrone En¬ 
ergy Parks. Nuclear Unit 1. which Is a 
Standardised Nuclear Unit Power Plant 
System <SNUPPS) design. 

The agenda for subject meeting shall 
be as follows: 

Friday, November It, 1975, 8:50 o.m. The 
Subcommittee will meet tn cloned Executive 
Session, with any of Its consultant* who may 
be present, to explore their preliminary opin¬ 
ions. based upon their Independent review 


of safety reports, regarding matters which 
should be considered during the open melon 
tn order to formulate a Subcommittee report 
and recommendations to the full Committee. 

9 a m. until the conclusion of business. The 
Subcommittee wUl meet tn open eeeslon to 
hear presentations end hold discussions with 
the NRC Staff and representatives of North¬ 
ern States Power Company regarding design 
features and site-related aspects of the ap¬ 
plication for a construction permit as well as 
other matters relating to review of the Safety 
Analysis Report. 

At the conclusion of the open session, the 
Subcommittee will caucus in s brief, closed 
session to determine whether the matters 
identified in the initial closed session have 
been adequately covered and whether the 
project is ready for review by the full Com¬ 
mittee. During the session Subcommittee 
members and consultants will discuss their 
final opinions and recommendations on these 
matters. Upon conclusion of this caucus, the 
Subcommittee will meet again In brlof open 
session to announce its determination. 

In addition to these closed deliberative 
sessions. It may be necessary for the 
Subcommittee to hold one or more closed* 
sessions for the purpose of exploring with 
the NRC Staff and Applicant matters in¬ 
volving proprietary information, particu¬ 
larly with regard to specific features of 
the plant design and plans related to 
plant security. 

I have determined, in accordance with 
subsection 10(d) of Public Law 92-463, 
that it is necessary to conduct the above 
closed sessions to protect the free inter¬ 
change of Internal views in the final 
stages of the Subcommittee’s delibera¬ 
tive process (5 U.8.C. 552(b) (5)) and to 
protect confidential proprietary or plant 
security information (5 U.S.C. 552(b) 
(4) >. Separation of factual material from 
Individuals' advice, opinions, and rec¬ 
ommendations while closed Executive 
Sessions are in progress is considered 
impractical. 

Practical considerations may dictate 
alterations In the above agenda or sched¬ 
ule. The Chairman of the Subcommittee 
is empowered to conduct the meeting in 
a manner that, in his judgment, will 
facilitate the orderly conduct of business. 
Including provisions to carry over an In- 
completed open session from one day to 
the next. 

With respect to public participation in 
the open portion of the meeting, the fol¬ 
lowing requirements shall apply: 

(a) Persons wishing to submit written 
statements regarding the agenda items 
may do so by providing 15 readily re¬ 
producible copies to the Subcommittee at 
the beginning of the meeting. Comments 
should be limited to safety related areas 
within the Committee's purview. 

Persons desiring to mail written com¬ 
ments may do so by sending a readily 
reproducible copy thereof In time for 
consideration at this meeting. Comments 
postmarked no later than November 13, 
1975 to Mr. R. Muller. ACRS, NRC. 
Washington. D.C. will normally be re¬ 
ceived In time to be considered at this 
meeting. 

Background information concerning 
Items to be considered at this meeting 
can be found in documents on Ale and 


available for public Inspection at the 
NRC Public Document Room, 1717 H St.. 
N.W., Washington. D.C. 20555 and at the 
University of Wisconsin 8tout Library. 
Menomonle. WI 54751. 

(b) Those persons wishing to make an 
oral statement at the meeting should 
make a written request to do so, identify¬ 
ing the topics and desired presentation 
time so that appropriate arrangements 
can be made. The Committee will receive 
oral statements on topics relevant to the 
Committee's purview at an appropriate 
time chosen by the Chairman of the 
Subcommittee. 

(c) Further information regarding 
topics to be discussed, whether the meet¬ 
ing has been cancelled or rescheduled 
the Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be ob¬ 
tained by a prepaid telephone call on 
November 19. 1975 to the Offlce of the 
Executive Director of the Committee 
(telephone 202/634-1413, Atten: Mr. R. 
Muller) between 8:15 a.m. and 5 p.m., 
es.t. 

(d) Questions may be propounded only 
by members of the Subcommittee and 
its consultants. 

(e) The use of still, motion picture, 
and television cameras, the physical in¬ 
stallation and presence of which will not 
interfere with the conduct of the meet¬ 
ing. will be permitted both before and 
after the meeting and during any recess 
The use of such equipment will not, how¬ 
ever. be allowed while the meeting is in 
session. 

(f) Persons with agreements or orders 
permitting access to proprietary infor¬ 
mation, other than plant security infor¬ 
mation, may attend portions of ACRS 
meetings where this material is being 
discussed upon conArmatlon that such 
agreements are effective and relate to the 
materia] being discussed. 

The Executive Director of the ACRS 
should be Informed of such on agree¬ 
ment at least three working days prior 
to the meeting so that the agreement can 
be conArmed and a determination can be 
made regarding the applicability of the 
agreement to the material that will be 
discussed during the meeting. Minimum 
information provided should include in¬ 
formation regarding the date of the 
agreement, the scope of material In¬ 
cluded In the agreement, the project or 
projects Involved, and the names and 
titles of the persons signing the agree¬ 
ment. Additional information may be 
requested to identify the specific agree¬ 
ment involved. A copy of the executed 
agreement should be provided to Mr R 
Muller of the ACRS Offlce, prior to the 
beginning of the meeting. 

(g> A copy of the transcript of the 
open portion of the meeting will be avail¬ 
able for Inspection on or after Novem¬ 
ber 28. 1975 at the NRC Public Docu¬ 
ment Room. 1717 H St., N.W.. Wash¬ 
ington. D.C. 20555, and at the University 
of Wisconsin Stout Library. Menomonle. 
WI 54751. Copies of the minutes of the 
meeting will be made available for in¬ 
spection at the NRC Public Document 
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Room, 1717 H St.. N.W., Washington. 
DC. 20555 alter February 23. 1076. 
Copies may be obtained upon payment of 
Appropriate charges. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

October 30. 1975. 

| PR Doc.75-29575 Piled U-4-75;8;45 am] 


(Docket No. 50-201J 


CAROLINA POWER & LIGHT CO. 


Notice of Issuance of Amendment to 
Facility Operating License 

Notice is hereby given that the U.S. 
Nuclear Regulatory Commission < the 
Commission) has issued Amendment No. 
14 to Facility Operating License No. 
DPR-23 issued to Carolina Power & Light 
Company which revised Technical Speci¬ 
fications for operation o t the H. B. Rob¬ 
inson Steam Electric Plant Unit No. 2. 
located in Darlington County. Hartsville. 
South Carolina. The amendment is effec¬ 
tive as of its date of issuance. 

The amendment revises provisions in 
the Technical Specifications relating to 
the surveillance technique employed for 
examining certain welds in the inserv¬ 
ice inspection program. 

The application for the amendment 
complies with the standards and require¬ 
ments of the Atomic Energy Act of 1954. 
as amended ithe Act), and the Commis¬ 
sion’s rules and regulations. The Com¬ 
mission has made appropriate findings 
R* required by the Act and the Commis¬ 
sion's rules and regulations in 10 CFR 
Ciiaptcr I, which are set forth in the li¬ 
cense amendment. Prior public notice 
of this amendment is not required since 
the amendment does not involve a sig¬ 
nificant hazards consideration. 

For further details with respect to this 
action, sec (1) the application for 
amendment dated October 10. 1975. (2) 
Amendment No. 14 to License No. DPR- 
23. with Change No. 39 and (3) the Com¬ 
mission's related 8afety Evaluation. All 
of these items are available for public 
inspection at the Commission’s Public 
Document Room. 1717 H Street, N.W.. 
Washington- D C. and at the Hartsville 
Memorial Library. Home & Fifth Ave¬ 
nue, Hartsville. South Carolina. 

A copy of items (2) and <3> may be 
attained upon request addressed to the 
D8. Nuclear Regulatory Commission. 
Washington* DC. 20555. Attention: Di¬ 
rector. Division of Reactor Licensing. 

'Dated at Bethesda, Maryland, this 
29th day of October. 1975. 


For tl*c Nuclear Regulatory Commis¬ 
sion. 


Robert W. Retd, 
Chief, Operating Reactors 
Branch 4. Division of Reactor 
Licensing. 

[FR Doc.75-29674 Piled 1 1-4-75;6:45 am| 


(Docket No. 50-409} 

DAIRYLAND POWER COOPERATIVE (LA 

CROSSE BOILING WATER REACTOR) 

Determination with Respect to Request for 

Variance from the fnterim Acceptance 

Criteria 

On August 5. 1974. the Atomic Energy 
Commission’s Regulatory staff (now NRC 
staff) issued to Dairyland Power Co¬ 
operative (the licensee) a Determination 
(38 FR 29217. August 14. 1975) which 
granted a variance extending the time 
until November 1. 1975, for the La Crosse 
Boiling Water Reactor (the facility) 
to achieve compliance with the Commis¬ 
sion's Interim Acceptance Criteria (IAC) 
for Emergency Core Cooling Systems for 
Light-Water Power Reactors set forth in 
the Commission’s Interim Policy State¬ 
ment (36 FR 1*2247, June 29,1971). 

By letter dated October 10, 1975, the 
licensee requested that the November 1. 
1975 date for achieving compliance with 
the IAC for the facility be extended to 
March 1. 1976. A Notice of Request for 
Variance and request for public comment 
thereon is being published in the Federal 
Register concurrently with this Deter¬ 
mination. The licensee's request stated 
that due to equipment delays and fore¬ 
casted energy needs In the area, applica¬ 
tion of the IAC to the facility is not 
practicable by November 1,1975. 

The NRC staff desires to carefully re¬ 
view the request for variance. The li¬ 
cense's October 10.1975 request < received 
15 days prior to the November 1, 1975 
deadline for achieving compliance with 
the IAC) does not permit sufficient time 
for public comment and careful 
consideration of the licensee’s request. 
Under ordinary circumstances, the NRC 
staff may have required the licensee to 
cease operation of the facility on 
November 1. pending compleUon of its 
review and consideration of the re¬ 
quest for variance. However, in view of 
the finding by the NRC staff (discussed 
below) that there Is reasonable assurance 
that extending the November 1 date 
to November 21. 1975 will not adversely 
affect the health and safety of the 
public, cessation of operation of the li¬ 
censee's facility on November 1, is not 
warranted during the interim period 
needed to complete the review. 

There is reasonable assurance that the 
operation of this facility for an ad¬ 
ditional period of approximately three 
weeks will not adversely affect the health 
and safety of the public. Based on op¬ 
erating experience with the facility since 
promulgation of the IAC. primary 
reliance on the conservative design 
practices utilized by this facility will 
continue to afford suitable protection to 
the health and safety of the public. In 
addition, the augmented inservice in¬ 
spection requirement of the IAC, which 
will continue in effect, will provide 
further assurance during this interim 
period until November 21. 1975. The 
likelihood of a loss of coolant accident 


during this period of time, based 
on operating experience to date, is so 
small that It can be considered to be 
negligible. In view of the foregoing, there 
is reasonable assurance that operation of 
the facility until November 21. 1975. 
will not adversely affect the health and 
safety of the public. 

Accordingly, based on the foregoing 
considerations, the date by which opera¬ 
tion of the facility must be brought into 
conformity with the IAC is hereby ex¬ 
tended through November 21, 1975. 

Dated at Bethesda. Maryland this Oc¬ 
tober 29.1975. 

For the Nuclear Regulatory Commis¬ 
sion. 

Edson O. Case, 

Acting Director , 

Office of Nuclear Reactor Regulation. 

|FR Doc.75-29672 Filed 11-4-75;8:45 am| 


(Docket No. 50-409) 

DAIRYLAND POWER COOPERATIVE 
Request for Variance 

The Dairyland Power Cooperative i the 
licensee), is authorized by Provisional 
Operating License No. DPR-45 to oper¬ 
ate a nuclear power reactor Identified as 
the La Crosse Boiling Water Reactor (the 
facility). located in Vernon County. 
Wisconsin, at steady-state power levels 
up to 165 MWt. 

By letter dated October 10. 1975, the 
licensee has requested a variance to ex¬ 
tend the time until March 1, 1976, for 
achieving compliance with the Commis¬ 
sion's Interim Acceptance Criteria 
(IAC) (36 FR 12247, June 29, 1971) for 
emergency core cooling systems for light- 
water reactors. A variance extending the 
time until November 1, 1975. was previ¬ 
ously granted by the Commission in its 
Determination with Respect to Request 
for Variance from the Interim Accept¬ 
ance Criteria dated August 5, 1975 (39 
FR 29217, August 14. 1975). On October 
29. 1975, the Commission issued a Deter¬ 
mination (published concurrently with 
this Notice) extending the November 2, 
1975 date for compliance with the IAC to 
November 21. 1975. for the purpose of 
providing additional time to perform its 
evaluation and providing interested per¬ 
sons with an opportunity for comment. 

Notice is hereby given thnt the Com¬ 
mission is considering the requested vari¬ 
ance which would extend the Novem¬ 
ber 1. 1975 deadline for achieving com¬ 
pliance for the facility. The variance 
may be granted upon a finding that good 
cause has been shown, and that there 
is reasonable assurance that the grant¬ 
ing of the variance will not adversely 
affect the health and safety of the public. 
The Commission will consider and issue 
a determination, together with support¬ 
ing reasons, with respect to the request 
for a variance. In that connection, the 
Commission invites the submission of 
views and comments by any interested 
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persons. Such views and comments 
should be submitted In writing, addressed 
to the Secretary, U.S. Nuclear Regula¬ 
tory Commission, Washington. D.C. 
20555, not later than November 19, 1975. 

A copy of the licensee’s October 10. 
1975, request and related correspondence 
and documents arc available for public 
Inspection at the Commission’s Public 
Document Room, 1717 H Street, N.W.. 
Washington. D.C„ and the La Crosse 
Public Library. 800 Main Street* La 
Crosse. Wisconsin 54601. 

Dated at Bethesda, Maryland, this 
October 29. 1975. 

For the Nuclear Regulatory Commis¬ 
sion. 

- Robert W. Reid, 

Chief , Operating Reactors 

Branch #4. Division of Reac¬ 
tor Licensing. 

[FR Doc.75 29673 Filed ll-4-75;8:45 ami 


IDoAct Noe. 50-461 A 50-468) 

ILLINOIS POWER CO. (CLINTON POWER 
STATION, UNITS 1 & 2) 

Reconstitution of Atomic Safety and 
Licensing Appeal Board 

Notice Is hereby given that, in accord¬ 
ance with the authority in 10 CFR 2.787 
(a), the Chairman of the Atomic Safety 
and Licensing Appeal Panel has recon¬ 
stituted the Atomic Safety and Licens¬ 
ing Appeal Board for this proceeding to 
consist of the following members: 

Alan 8 . Rosenthal. Chairman, Michael C. 
Farrar, Member, Dr. W. Reed Johnson, 
Member. 

Dated: October29.1975. 

Margaret E. Du Flo, 
Secretary to the 
Appeal Board. 

[FR Doc.75-29677 Filed 11-4-75;8:45 am | 


REGULATORY GUIDE 
Issuance and Availability 

The Nuclear Regulatory Commission 
has issued a new guide in its Regulatory 
Guide Series. This series has been de¬ 
veloped to describe and make available to 
the public methods acceptable to the 
NRC staff of implementing specific parts 
of the Commission’s regulations and, in 
some cases, to delineate techniques used 
by the staff in evaluating specific prob¬ 
lems or postulated accidents and to pro¬ 
vide guidance to applicants concerning 
certain of the Information needed by the 
staff in Its review of applications for per¬ 
mits and r censes. 

Regulatory Guide 6.7. “Preparation of 
an Environmental Report to Support a 
Rule Making Petition Seeking an Ex¬ 
emption for a Radionuclide-Containing 
Product.” provides assistance to petition¬ 
ers in their development of environmen¬ 
tal reports required by the Commission’s 
regulations. 

Comments and suggestions in connec¬ 
tion with (1) Items for inclusion In guides 


currently being developed or (2) im¬ 
provements in all published guides are 
encouraged at any time. Public comments 
on Regulatory Guide 6.7 wfll, however, be 
particularly useful In evaluating the need 
for an early revision if received by Janu¬ 
ary 5.1976. 

Comments should be sent to the Secre¬ 
tary of the Commission, UI5. Nuclear 
Regulatory Commission. Washington, 
D.C. 20555. Attention: Docketing and 
Service Section, 

Regulatory guides are available for In¬ 
spection at the Commission's Public Doc¬ 
ument Room. 1717 H Street NW„ Wash¬ 
ington. D.C. Requests for single copies of 
Issued guides (which may be reproduced) 
or for placement on an automatic dis¬ 
tribution list for single copies of future 
guides should be made In writing to the 
Director, Office of Standards Develop¬ 
ment, U.S. Nuclear Regulatory Commis¬ 
sion, Washington, D.C. 20555. Telephone 
requests cannot be accommodated. Reg¬ 
ulatory guides are not copyrighted and 
Commission approval is not required to 
reproduce them. 

(5 US.C. 552(a)) 

Dated at Rockville. Maryland this 29th 
day of October 1975. 

For the Nuclear Regulatory Commis¬ 
sion. 

Robert B. Minogue, 
Director . Office of 
Standards Development. 

IFR Doc 75-29678 Filed ll-4-75;8:45 Am] 


[Docket Nos. 50-440, 50-4411 

CLEVELAND ELECTRIC ILLUMINATING 
COMPANY. ET AL. (PERRY NUCLEAR 
POWER PLANT, UNITS 1 AND 2) 

Notice of Oral Argument 

Notice is hereby given that. In accord¬ 
ance with the Atomic Safety and Licens¬ 
ing Appeal Board's order of October 30. 
1975, oral argument has been calendared 
for 10 a m. on Thursday. November 6. 
1975 in the Commission’s public hearing 
room, fifth floor. East West Towers, 4350 
East-West Highway, Bethesda, Maryland 
20014. 

Atomic Safety and Licens¬ 
ing Appeal Board. 

Margaret E. Du Flo, 

Secretary to the 
Appeal Board. 

October 31.1975. 

(TO Doc.75-29601 Filed 11-4-75:8:45 sun] 

POSTAL RATE COMMISSION 

|Docket No. R76-1; Order No. 94J 

POSTAL RATE AND FEE CHANGES, 1975 

Order Establishing Hearing Dates and 
Other Procedural Matters 

October 30, 1975. 

On October 22. 1975, the Commission 
held a prehearing conference in this pro¬ 
ceeding. At that conference, a hearing 
schedule was discussed, as well as vari¬ 
ous substantive and procedural problems 
raised by the parties. All parties present 


at the conference had an opportunity to 
express their views. 

Chairman DuPont, the presiding 
officer, made a number of rulings during 
the course of the prehearing conference. 
In addition, he deferred ruling on sev¬ 
eral procedural Issues raised. The Com¬ 
mission has reviewed the record of the 
conference and the deferred Issues will 
now be resolved. (See Attachments A 
and B.) Also, for the convenience of all 
parties, the major rulings already made 
have been compiled and restated. (Sec 
Attachment B.) 1 

In addition there arc three other mat¬ 
ters warranting discussion at this time 

<1) The matter of fees for special 
services was raised by the Officer of the 
Commission (OOC> at the prehearing 
conference. The Officer of the Commis¬ 
sion made a motion that the Postal Serv¬ 
ice be directed to file prepared testimony, 
sponsored by a witness, in order to sup¬ 
port the proposed Increase In fees for 
special services (Tr. 1/97). We need not 
review our position on Jurisdiction over 
fees for special services. That position 
was made clear in the Commissions 
Opinion and Recommended Decision in 
Docket No. R74-1 (PRC Op. R74-1, App. 
F. p. 2), and Order No. 84 in this pro¬ 
ceeding.' Consistent with our position 
that we have jurisdiction over fees for 
special services, we are granting the 
OOC’s motion and will order that the 
Postal Service present evidence to sup¬ 
port the Increase In special service fees, 
as shown in Attachment I to its Request 
for a Recommended Decision (Docket 
No. R76-1 >. That evidence should be filed 
with the Commission by November 14. 
1975. 

<2> On Us own motion, the Commis¬ 
sion has also decided to impose an ad¬ 
ditional evidentiary requirement upon 
all parties who submit alternative rate 
proposals covering less than all the 
classes and subclasses of mail. In the 
past, parties have typically Ignored the 
“ripple effect” of rate changes they have 
proposed. For example, a party propos¬ 
ing a reduction In the rates for second 
class regular rate publications normally 
would not explain how the lost revenue* 
would be recovered from other classes of 
mall in order to meet the overall revenue 
requirement All parties are put on notice 
that in the future such rate pro¬ 
posals. unaccompanied by at least a gen 
eral showing of how the revenue require 


* Al*o Appended to thl* order is the he*^ 
lng schedule for the duration of the pro¬ 
ceedings (Attachment A), a list of pending 
legal memorandums due from certain parties 
(Attachment C). a revised matrix of partici¬ 
pants and the classes of mall In which they 
have an Interest (Attachment D), and » 
corrected list of team captain* (Attachment 
E). 

■ Order No. 84 made fees for special service* 
an l**ue In this case and also directed the 
parties' attention to the Postal Service* 
unilaterally-initiated rulemaking proceeding* 
to change certain special rate* and fee* 
40 Fed Reg 43232 (September 19. 1975). 
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ment will be met.* will necessarily be 
accorded less evidentiary weight. In pre- 
5 enting evidence of this nature parties 
should assume, but not necessarily agree, 
that the Postal Service’s revenue require¬ 
ment is correct as presented In its 
evidence herein. 

(3) At the preliearing conference, it 
was agreed that preliminary cross- 
examination of Postal Service witnesses 
be deferred until the parties had ex- 
luiusted their attempts to obtain infor¬ 
mation by way of informal discovery 
• Tr. 1/106-107). At the next prehearing 
conference, which we have scheduled for 
November 25,1975. there will be a further 
opportunity for preliminary cross-ex¬ 
amination. Parties wishing to engage in 
such cross-examination should flic a re¬ 
quest with the Commission, with service 
on all parties, stating the reasons pre¬ 
liminary cross- examination is necessary. 
Requests should be filed by Novem¬ 
ber 18.1975. 

The Commission orders : 

(A) The Postal Service will file by 
November 14. 1975, testimony sponsored 
by a witness to support its proposed 
changes in rates and fees for special 
service as shown in Appendix I to its Re¬ 
quest for a Recommended Decision in 
this docket 

(B) A further prehearing conference 
will be held on November 25. 1975. 

(C) Requests for preliminary cross- 
examination should be filed by Novem¬ 
ber 18. 1975. 

<D) The rulings shown in Attach¬ 
ment B hereto arc affirmed and adopted. 
By the Commission. 

1 seal] James R. Lindsay. 

Secretary. 


Attachmott A 


Month/Date/Year 
January 5. 1970™ 


January 12. 1970.. 


January 28. 1970.. 


February 0. 1970.. 


February 24, 1970. 


March 1. 1970. 


March 12, 1970_ 


March 15. 1970- 


March 30, 1970- 

April 30. 1970- 

May 10. 1970.. 

May 17. 1970_ 


Procedural Stage 

Conferences far the 
purpose of clarifica¬ 
tion of each partici¬ 
pant's case. 

Beginning of hearings, 
ir., cross-examlna- 
tloo. on the Postal 
Service's case-In- 
chief. 

Completion of all dis¬ 
covery directed to 
tho lntervenore. (An¬ 
swers due 2/17/70 or 
20 days after filing of 
the interrogatory, 
whichever Is earlier.) 

Completion of eviden¬ 
tiary hearings as to 
the Service's caee-ln- 
chlcf. 

Beginning of evidenti¬ 
ary hearings as to 
the case-in-chief of 
each participant. 

Rebuttal evidence of 
the Postal Service 
and each participant. 
(No discovery to be 
permitted on this re¬ 
buttal evidence; only 
oral cross-examina¬ 
tion.) 

Completion of the evi¬ 
dentiary hearings as 
to the case-In -chief 
of each participant. 

Beginning of evidenti¬ 
ary hearing on re¬ 
buttal evidence 

Close of the evidenti¬ 
ary record. 

Initial briefs filed. 

Reply briefs fUed. 

Oral argument. 


Attachment B 


MAJOR BUUNCS »T THE PRESIDING OFFICER 
CULLED FROM THE TRANSCRIPT OF THE OCTO¬ 
BER 23, 1973 PREHEARING CONFERENCE ♦ 


HEARING SCHEDULE FOR DURATION OF 
PROCE ED INGS —POCKET RTS-1 


Vonth/Data/Year 
November 25, 1975. 

December 8, 1975-- 


December 29. 1975. 


Procedural Stage 

Second Prehearing 
Conference. 

Completion of all dis¬ 
covery directed to 
the Postal Service. 
(Answers due 12/15/ 
75 or 20 days after 
filing of the Inter¬ 
rogatory. whichever 
Is earlier.) 

Filing of the case-tn- 
chief of each partici¬ 
pant (including that 
of OOC). 


■Ideally, rate proposal* would cover all 
dorses and subclasses of mall, showing 
volume changes and the total dollars Involved 
in unit rate changes for each class and sub¬ 
class, We realise, of course, that some parties 
do not have the resources to make this type 
of presentation. Accordingly, a statement of 
how loos revenue will be met by class and 
subclass of mall—In terms of dollars and 
rrcJtujptf of unit rates—would constitute a 
satisfactory showing of the “ripple effect.** 


(1) The question of periodic reporting of 
data by the Postal Service, as raised by the 
OOC on page 13, Item IV of his Prehearing 
Statement, la not an issue In this case (Tr. 
X/il). 

(2) As a general proposition, the Commis¬ 
sion does not favor the consolidation of rate 
Issues and classification Issues (Tr. 1/10). 
See also PRC Op. R71-1, 1-283-83. 

(3) The three-day rule for notice of oral 
cross-examination and the serving of writ¬ 
ten cross-examination Is still operative. See 
Order No. 83 (Tr. 1/21). 

(4) The Commission does not at this time 
Intend to issue a tentative decision (Tr. 1/ 
22-23). See C.F.R. 13001.5(e), 13001.39(b). 
5 U.aC. 557(b). 

(5) The possibility of appropriations un¬ 
der 39 U.SC. f 2004 or appropriations under 
HR. 8003 U not an Issue in this case (Tr. 
1/23). 

(0) With respect to Informal discovery 
procedures and the requirement that the 
Postal Service file with the Commission a 
listing of Information given to parties in re¬ 
sponse to Informal requests. Order No. 8J is 
operative. Order No, 83. p. 10 (Tr. 1/45). 


* Including rulings that were deferred. 


(7) Testimony of witnesses from previous 
PRC rate cases may be incorporated by refer¬ 
ence (“designation’'), subject to appropriate 
objection. Other parties may incorporate 
other portions of that witness* testimony 
from the same case or Incorporate onofher 
witness* testimony In rebuttal to the desig¬ 
nated witness (known as “counter-designa¬ 
tion"). 

All designations must be submitted by 
November 12: counter-designations by De¬ 
cember 1: and objections to designations and 
counter-designations by December 15. Par¬ 
ties are urged to stipulate evidence in ad¬ 
vance of the hearing. Only two copies for 
the record must be provided when the testi¬ 
mony Is offered. However, parties without 
access to the official record of previous rate 
cases may make special requests for actual 
copies of the proffered testimony from the 
movant (Tr. 1/40). Generally, special re¬ 
quests should be avoided Inasmuch as copies 
of the hearing records In prior rate cases are 
readily available In printed form pursuant to 
39 U3.C, 3625(e). 

These copies, provided by the Public 
Printer, should be the source for the two 
•'record copies** herein and for the related 
annotations. 

(8) The burden of proof with respect to 
any given rate la on the proponent of that 
rate. See Pan Am.-Grace Airways Mall 
Rates. 11 CA B. 535. 542-43 (I960): Re Public 
Service Co-ordinated Transport. 5 NJ. 196, 74 
A. 2d 680 (1950). This principle also applies 
to lntervenors who propose a rate different 
from that proposed by the Postal Service. 
(See Tr. 1/84).■ 

(9) Preliminary motions to strike portions 
of the Postal Service's testimony are due on 
November 3, 1975 (Tr. 1/75). 

(10) Objections to written cross-examina¬ 
tion may be presented orally at the written 
cross-examination Is offered Into evidence 
(See Tr. 1/75-78). 

Attachment C 


LEGAL MEMORANDA DUE FROM VARIOUS PASTIES • 


Party Principally 
Concerned 
(1) OOC (Tr. 1/ 
12-15 _ 


(2) ABP (Tr. 1/ 

16) __ 


(3) All parties af¬ 
fected (Tr. 1/46- 
47) . 


(4) OOC. USPS 
(Tr. 1/86 02)_ 


Subject 

Data necessary to Im¬ 
plement PRS’s deci¬ 
sion tn Docket No. 
R74-1. 

Consolidation of rate 
and classification Is¬ 
sues for controlled 
circulation. 

Designation of evi¬ 
dence from Docket 
No. MC73 -1 (refer- 

ences should be to 
the PRC hearing rec¬ 
ord since It has not 
yet been printed by 
the Public Printer). 

The use of library ref¬ 
erence materials as 
evidence. 


4 The presiding officer. In response to a 
question, stated the Commission is adopting 
the burden of proof principle which normally 
applies to administrative ratemaking pro¬ 
ceedings. Ruling 8 above Is a restatement of 
that principle as it applies to PRC procecd- 

•All memoranda are due by November 8. 
1975. Replies by November 17. 1975. 
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United States of America, Postal Rate Commission 


Docket No. R76-1 
PARTIES AND THEIR MAILING CLASS 
Interests 1 / 


10 . 


Association of Second Class Kail 
Publications, Inc* 


<3 

CM 

iw 

■N 

E 

VI'. 




V 

je 

i 


» 

- 

oo 

CM 

£3 a 


Page 2 


11. B mho in, Jacob L. 

12. Catholic Press Association 

11. Classroom Periodicals Publishers 
Association 

14. Columbia Css System 



s 


s 


IS. C.-mcil of Public Utility Holler* 


s 


16. Direct Nail/Market ins Association 
17* Dow Jones 6 Company, Inc. 


M 


M 
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United States of America* Postal Rate Commission 


Docket No, R7S-1 
PARTIES AND THEIR MAILING CLASS 
Interests V 

18. Hold Enterprises Educational Corp. 

19. First Class Mailer# Association 

20. Florida fiepaxtsent of Citrus, State of 

21. Illinois, State of 

22. Iowa, State of 
23* Kacnillan, Inc. 

24. Magazine Publishers Association, Inc. 

2$. Kail Advertising Service Assn., 
International, Inc. 


United States 


Docket No. R76-1 
PARTIES and their Mailing Class 
Interests V 


26. Mail Order'Association of Aneriea 

27. Maine, State of 
Xascachusett*, State of 

29. Martdith Corporation 
1C. Moses, Stephen 

21* Motional Association of Advert isil£ 
I'ubUshers acid Publishers 
attribution Institute 

22. Xational Association of Creating Card 
I\ihli share 

* 1 ‘ Kctlonal Easter Seal Society for 
Crippled Children & Adults 



Page 3 
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United States of America 


Docket Ho. R76-1 
PARTIES AND THEIR HAILING CLASS 
Interests !/ 


■ 

3 


34. Xational Foundation 

35. Katlcswl Industrial Traffic Leaguft 
36* Rational Xevspaper Association 
37. Horth Dakota, State of 

33. Oklahoma, State of 
35. Parcel Post Association 

40. J. C. Penney Company, Inc. 

41. Pennsylvania, State of 

42. Poet Card Manufacturers Association 
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United States of America. Postal Rate Commission 


Docket Ho. R76-1 
PARTIES and their Mailing Class 
Interests V 


43. Pcador*a Digest Association, Inc. 


44. The Recording Industry Association of 
America, Inc. 


45. Rhode Island, State of 
4$. Schroedcr, Coogresavoaan Patricia 

47. South Carolina, State of 

<9. Titrt Incorporated 

49. United Parcel Service 

50. Varthavsky 4 Company 
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S a Subsidiary interest: Cusses Or subcusses in which participant has a direct interest 

AND WILL RELY UPON EVIDENCE SUBMITTED BY OTHERS FOR ITS FORMUUTION 
OF A POSITION. 


BUNK » CUSSES AS TO WHICH PARTICIPANT IS RAISING NO SPECIFIC ISSUES 


11/ The State cf Texas 

DEVELOPED FROM ITS 


BAS BEEN PERMITTED TO 

ftTiTioN to Intervene, 


INTERVENE AND ITS INTEREST* AS SHOWN 


in the Matrix* has been 


Attachment E 

COEJUECTED U»T O T TEAM CAPTAINS 

1. First Clou; Eugene E. Threadglll, E*- 
quire, Cotmole A O'Connell, One Farmgut 
Square South. Washington, D.C. 20006, 347- 

8300. 

2. Second Class; Justin Wolf, Esquire, 1025 
K Street. NW„ Washington, DO. 20006, 737- 

2413. 

3. Controlled Circulation; Robert Salts- 
stein. Enquire, Wyatt and SalUatetn. 1300 
Wyatt Building, Washington, D C. 20005, 638- 

4485. 

4. Third Class Regular Rate; J. Edward 
Day, Esquire, Cox. Langford He Brown, 21 Du¬ 
pont Circle, NW., Washington, D C. 20036, 

785-0200. 

5. Non-Profit Third Class; Kenneth Wells 
Parkinson, Esquire, Jackson. Parkinson & 
Jackson, 1828 L Street, NW., Washington. 
D C. 20030, 466-8850. 

6. Special Rate Fourth Clast/Lib, Rate: 
Richard Schmidt, Esquire and Ian Volner, 
Enquire, Cohn 8c Marks. 1920 L Street, NW., 
Washington. D.C. 20036, 293-3860. 

7. Fourth Class Other than Special Rate / 
Lxbrary Rate; Frederick Belen, Esquire. 1776 
K Street. NW.. Suite 900. Washington. D C. 
20005. 293-6260. 

8. United States Postal Service: Jim Finch, 
Enquire, 475 L*Enfant Plaza West. SW.. Wash¬ 
ington, DC. 20260, 245-4594. 

9. Officer of the Commission; Norman 
Schwartr, Esquire. Postal Rate Commission, 
2000 L Street, NW.. Suite 500, Washington, 
D.C. 20268. 254-3840. 

iPR Doc.75-29628 Filed 11-4-76;8:45 am] 


RENEGOTIATION BOARD 

Notice of Compensation of General Counsel 

Pursuant to the provisions of Section 
309 of Public Law 88-426, and Executive 


Order 11883. October 6. 1975, the Gen¬ 
eral Counsel of the Renegotiation Board 
shall receive compensation at the rate 
of $37,800 per annum, effective Octo¬ 
ber 12, 1975. 

Dated October 30, 1975. 

R. C. Holmqutst, 
Chairman . 

IFR Doc.75-29698 Filed 11-4-75:8:45 am] 

SECURITIES AND EXCHANGE 
COMMISSION 

|FU* No. 500-1] 

BENEFICIAL LABS, INC. 

Notice of Suspension of Trading 

October 22. 1975. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock of Beneficial Labs. Inc. being 
traded otherwise than on a national 
securities exchange Is required in the 
public interest and for the protection of 
investors; 

Therefore, pursuant to Section 12(k> 
of the Securities Exchange Act of 1934, 
trading in such securities otherwise than 
on a national securities exchange is sus¬ 
pended. for the period from 9:15 a.m. 
(e.d.t.) on October 22. 1975 through 
midnight lea.t) on October 31. 1975. 

By the Commission. 

[seal! George A. Fitzsimmons. 

Secretary . 

|FR Doc.75-2909I Filed 11-4-78:8:45 am] 


Notice of Application 

MASSACHUSETTS MUTUAL LIFE 
INSURANCE CO. 

((812-3846) Rel. No. 9010] 

October 30. 1975. 

Notice is hereby given that Massa¬ 
chusetts Mutual Life Insurance Company 
(“Applicant”). 1295 State 8treet. Spring- 
field, Massachusetts 01111. a mutual Ufe 
insurance company organized under the 
laws of the Commonwealth of Massa¬ 
chusetts. filed an application on August 4, 
1975, and an amendment thereto on 
October 28. 1975, pursuant to Section 
17(d) of the Investment Company Act 
of 1940 (“Act") and Rule 17d-l there¬ 
under for an order of the Commission 
permitting Applicant to engage in the 
transaction described below. All inter¬ 
ested persons are referred to the applica¬ 
tion on file with the Commission for a 
statement of the representations con¬ 
tained therein which are summarized 
below. 

Applicant acts as investment adviser 
to MassMutual Corporate Investors. Inc. 
(the “Fund"), a non-diverslfled. closed- 
end management investment company" 
registered under the Act, Applicant 
wishes to purchase a 15-year, $900,000 
9^4% Mortgage Loan (the “Mortgage”) 
made by a commercial bank to William 
R. Moore. Jr. and Mary E. Moore, hus¬ 
band and wife, d b/a Eight k Proctor 
Investment Company", a general partner¬ 
ship (“Mortgagor”). The Mortgage pro¬ 
vided construction financing and is se¬ 
cured by a warehouse and food proces- 


FEDERAl REGISTER. VOl 40, NO. 214—WEDNESDAY* NOVEMBER 5, 1975 































51511 


NOTICES 


sing building located near Greensboro. 
North Carolina which to to be leased by 
Mortgagor for 25 years to Golden State 
Foods Corporation, a California corpora¬ 
tion <~ Golden Statc ,r ). William R. 
Moore. Jr. Is President and owner ol ap¬ 
proximately 52of the outstanding 
stock of Golden State. As the Mortgagor 
and Golden State are under the com¬ 
mon control of William R. Moore, Jr 
they are affiliated persons within the 
meaning of Section 2(a)(3) of the Act. 

Pursuant to an Order of the Com¬ 
mission ("Order") issued on August 19. 
1971 (Investment Company Act Release 
No. 6690). Applicant is permitted to In¬ 
vest concurrently for its general account 
in each Issue of securities purchased by 
the Fund at direct placement, and to ex¬ 
ercise warrants, conversion privileges, 
and other rights at the same time. This 
Order to subject to several conditions. 
One condition generally requires that 
purchases at direct placement of securi¬ 
ties, which would be consistent with the 
investment policies of the Fund, be 
shared equally by Applicant and the 
Fund. Another condition requires that, 
after Applicant and the Fund have in¬ 
vested concurrently In the securities of 
an Issuer, neither Applicant nor the 
Fund, unless otherwise permitted by 
order of the Commission, shall acquire 
any further Interest in an issuer or in 
any affiliated person of an issuer or in 
securities issued by such issuer or af¬ 
filiated person other than interests In all 
respects identical. 

The policies of the Fund set forth in its 
Registration Statement under the Act 
specify that the principal investments of 
the Fund will be long-term obligations, 
and occasionally preferred stocks, pur¬ 
chased directly from issuers, provided 
that such obligations and stocks have 
"equity features" such as accompanying 
shares of common stock or righto to ac¬ 
quire or to convert such long-term obli¬ 
gations or preferred stocks into such 
shares. The Mortgage docs not have any 
accompanying equity features and, 
therefore, would not be an investment 
permitted by the investment policies of 
the Fund. 

Applicant believes that the Mortgage 
would be an attractive investment but 
Applicant and the Pund each presently 
hold $24150.000 of 9^ Senior Notes due 
June 15. 1989, and $750,000 of 7^^ of 
Convertible Subordinated Note* due 
June 15. 1989, issued by Golden State 

Thus, since Applicant and the Fund 
own securities of Golden State, an affil¬ 
iate of the Mortgagor, and as the Mort¬ 
gage would not be an appropriate Invest¬ 
ment for the Fund. Applicant cannot 
comply with the condition of the Order 
that It and the Fund acquire further 
Identical Interests In Golden State or Ito 
affiliates. Therefore. Applicant has ap¬ 
plied for an order of the Commission 
pursuat to Section 17(d) of the Act and 
Rule 17d-l thereunder permitting the 
acquisition by Applicant of the Mortgage 
in accordance with other conditions im¬ 
posed in the Order. 

Rule 17d-l adopted by the Commis¬ 
sion under Section 17<d> of the Act pro¬ 


vides that an affiliated person of a regis¬ 
tered investment company or an affil¬ 
iated person of such an affiliated person 
may not effect any transaction In which 
such investment company to a Joint par¬ 
ticipant without the permission of the 
Commission. In pasting upon applica¬ 
tions for orders granting such permis¬ 
sion. the Commission is required to con¬ 
sider whether the participation of the 
investment company in such Joint enter¬ 
prise or arrangement on the basis pro¬ 
posed is consistent with the provisions, 
politics, and purposes of the Act and the 
extent to which such participation is on 
a batis different from, or less advan¬ 
tageous than, that of other participants. 

Applicant submits that the Issuance of 
the Mortgage is not disadvantageous to 
the Fund and to consistent with the pro¬ 
visions. policies and purposes of the Act. 
Accordingly. Applicant requests an order 
pursuant to Section 17(d> of the Act and 
Rule 17d-l thereunder permitting the is¬ 
suance of the Mortgage subject to the 
conditions imposed in the Commission 
order. 

Notice to further given that any inter¬ 
ested person may. not later than Novem¬ 
ber 24. 1975. at 5:30 p.m.. submit to the 
Commission in writing a request for a 
healing on the matter accompanied by a 
statement as to the nature of his inter¬ 
est. the reason for such request, and the 
issues, if any. of fact or law proposed to 
be controverted, or he may request that 
he be modified if the Commission shall 
order a hearing thereon. Any such com¬ 
munication should be addressed: Secre¬ 
tary. Securities and Exchange Commis¬ 
sion, Washington. D.C. 20549. A copy of 
such request shall be served personally or 
by mail (air mail If the person being 
served to located more than 500 miles 
from the point of mailing) upon Appli¬ 
cant at the address set forth above. Proof 
of such service (by affidavit, or in the 
case of an attorney-at-law. by certifi¬ 
cate) shall be hied contemporaneously 
with the request. As provided by Rule 0-5 
of the Rules and Regulations promul¬ 
gated under the Act, an order dispos¬ 
ing of the application will be issued as 
of course following November 24. 1975, 
unless the Commission thereafter orders 
a hearing upon request or upon the Com¬ 
mission's own motion. Persons who re¬ 
quest a hearing, or advice as to whether 
a hearing Is ordered, will receive any no¬ 
tices and orders Issued in this matter, in¬ 
cluding the date of the hearing <tf 
ordered) and any postponement thereof. 

For the Commission, by the Division of 
Investment Management Regulation, 
pursuant to delegated authority. 

[sitotl Georg* A. Fitzsimmons, 

Secretary . 

|KH Doc 75 29002 Filed U-*i-75;8 45 am) 


j Release 34-11772: File No. 87-607) 

SECURITIES INFORMATION PROCESSORS 

Notice of Applications for Exemptions 
from Registration 

Notice to hereby given that Quotron 
Systems. Inc. ("Quotron"). F C Service 


Corp. ("Service Corp"). and Bunker 
Ramo Incorporated ("Bunker Ram o’ i 
have applied, pursuant to Section 11 A 
(b) (1) of the Securities Exchange Act of 
1934 (the "Act"). 15 UB.C. 78k-l<b)(l>. 
for exemptions from registration as se¬ 
curities information processors. Quotron 
Service Corp.. and Bunker Ramo were 
identified In Commission Release No. 34- 
11673 (September 23, 1975) as partic 
which each appear to be performing the 
functions of a securities Information 
processor on an exclusive basis on behal: 
of a national securities exchange or reg¬ 
istered securities association. Section 
llA'bHl) of the Act requires the regis¬ 
tration by December 1. 1975, of each se¬ 
curities Information processor which is 
an exclusive processor within the defini¬ 
tion of Section 3(a) (22KB) of the Act 

While Section llA(b)(3> of the Act 
require* the Commission. only upon the 
filing of an application for registration 
to publish notice of tire filing, the Com¬ 
mission believes it to desirable also to 
give notice of these applications for ex¬ 
emptions from registration so that in¬ 
terested persons may be afforded an op¬ 
portunity to submit written data, view r 
and arguments concerning such appUca 
Uona. Accordingly, copies of the applica¬ 
tions for exemptions by Quotron, Service 
Corp. and Bunker Ramo are avallabh 
for public Inspection in the Comm; - 
sion's Public Reference Room at 1100 L 
Street, N.W., Washington. D.C. 20549. 

All persons interested in submitting 
written data, views and arguments con¬ 
cerning these applications should submit 
them in triplicate to George A. Fitzsim¬ 
mons. Secretary, Securities and Ex¬ 
change Commission, 500 North Capitol 
Street. Washington. D.C. 20549 not l&tri 
than November 19. 1975. Comments 
should address whether the grant of any 
such exemption from registration would 
be consistent with the public interest, the 
protection of investors, and the purpos* 
of Section 11A of the Act, Including the 
maintenance of fair and orderly market* 
in securities and the removal of imped;' 
raente to and perfection of the mecha¬ 
nism of a national market system. Con: 
men to should also address whether the 
grant, or failure to grant, any such ex¬ 
emption would impose any burden on 
competition not necessary or appropriate 
in furtherance of the purposes of the Art 
All communications should refer to File 
No. S7-597 and will be available for pub¬ 
lic Inspection in the Commission's Public 
Reference Room. 

By the Commission. 

George A Fiizsimmonn, 
Secretary 

October 29.1975. 

im Doc.75-29094 Filed 114-75.8 45 urn I 


| Release No 34-11770; FUe No. 8R-MCC- 
75-2J 

MIDWEST CLEARING CORP. 

Self*Regulatory Organizations; Proposed 

Rule Change 

Pursuant to Section 19fb)(l) of the 
Securities Exchange Act of 1934.15 UBX. 
78s(b) 1 1) as amended by Pub. I*. h°* 
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94-29, 16 (June 4, 1975), notice is hereby 
given that on October 24, 1975, the 
above-mentioned self-regulatory orga¬ 
nization filed with the Securities and Ex¬ 
change Commission a proposed rule 
change as follows: 

Statement or Tin Tex ms or Substance 
or the Proposed Rule Change 


It Is the intention of Midwest Clearing 
Corporation (MCC) to expand Its serv¬ 
ices to its members to Include the trade 
recording, comparison, and settlement of 
Over-The-Counter (OTC) securities. 
Specifically, to record, compare and set¬ 
tle OTC issues. MCC will do the follow¬ 
ing: increase its eligibility list by 6.000 
issues, establish a direct communications 
link with Pacific Clearing Corporation 
<PCC> whereby MCC will send all OTC 
trade input to PCC for comparison—PCC 
will compare and either keep the trade, 
send it to National Clearing Corporation 
(NCC), or back to MCC, depending on 
which corporation the participant has 
chosen for settlement, adopt standard 
reports and procedures for OTC clear¬ 
ance and settlement identical to those in 
piace between PCC and NCC: develop 
interfaced communications between NCC 
and MCC for coordinaiton of support 
icrvices necessary to effect and efficient 
interface. It is believed that the above 
program will fully encourage greater par¬ 
ticipation by broker/dealers, banks and 
other institutions In OTC settlement In 
a national clearing system. 

Statement or Basis and Purpose 


The basis and purpose of the foregoing 
proposed rule change is as follows: 

The purpose of the proposed change is 
to permit MCC to enable its members 
who so choose to record, compare, and 
settle OTC trades, as well as the listed 
security traders in MCC. In so doing, it is 
expected that the members using this 
ervlce will receive the following benefits: 
simplification of the settlement process 
and reconciliation; reduction of costs: 
complete netting of money and security 
position: Improved control over ac¬ 
counts; Interest savings; and reduction 
in some cases of correspondent trade 
Rearing charges. Relative to MCC. the 
following 1$ an estimate of the impact 
which the proposed rule change will 
have: 


(1) MCC has Adequate computer communl* 
c*ttoo* personnel and facilities capacity, and 
*° curr *ntly handle a minimum of 
300% of the forecasted OTC trado volume 
hBndJln « ft is estimated that 
vi.bin 00 days thu capacity could be in¬ 
creased to handle 600% of the expected vol- 
since It will combine OTC with 
n*t«d trades for money settlement, has sys¬ 
tems for tho safeguarding of securities and 
xunds In Its custody or control which have 
previously passed upon by the Com¬ 
mission. No changes to these systems are 
,n connection with the handling 
* murines. MCC has clearly demon¬ 
strated through past performance Its ability 
to insure compliance by Its participants. The 
activity does not change that ability. MCC 
fording, comparing, and clearing OTC 
rVTw* ^ enUrel y consistent with Section 17A 
« Ac } ThUl •c 1 ! 011 will encourage greater 
i°? ln * national clearing system 
since MCC has exclusive member* that are 


members of no other OTC clearing organisa¬ 
tion. It will also enable MCC to fully inter¬ 
face with other organizations such as PCC 
and NCC who now perform this function. 
These activities promote prompt and accu¬ 
rate clearance and settlement of securities 
transactions, reduce costs, use advanced data 
processing and communications technique*, 
and facilitate the linking of all clearance and 
settlement systems along with the develop¬ 
ment of uniform standards and procedures 
for clearance and settlement. 

(r) Based upon ite fees, variety of sup¬ 
portive services, and promptness and ac¬ 
curacy of reporting mechanism, it is believed 
that MCC has the moat efficient system avail¬ 
able today for the clearing and settlement of 
security transactions. Therefore, it Is be¬ 
lieved this change will encourage a healthy, 
competitive environment for OTC settle¬ 
ment. 

It Is the intent of MCC to interface with 
PCC and NCC for the comparison of OTC 
trades and thereby encouraging cooperation 
and removing Impediments to the perfec¬ 
tion of a national market system. . 

Through personal Interviews, question¬ 
naires, and correspondence initiated by 
members. MCC has been asked by its 
members to increase its sendees to in¬ 
clude the recording, comparison, and set¬ 
tlement of OTC trades. 

It is expected that the proposed rule 
change will increase the competition for 
participants' activity between PCC, NCC, 
and MCC. In some cases it will provide 
an alternative to an existing sendee. As 
stated above. MCC has been requested 
by its members to add this sendee. It is 
anticipated that this Increased competi¬ 
tion is in harmony with the Act and 
should lead to greater benefits through 
the further development of Innovative 
sendees and competitive pricing to the 
participants. Conversely, should MCC fall 
to enter this area of business, its viability 
could be negatively affected by not hav¬ 
ing a competitive breadth of services with 
which to compete with other clearing or¬ 
ganizations. 

On or before December 10, 1975. or 
within such longer period (i) as the 
Commission may designate up-to 90 days 
of such date if it finds such longer period 
to be appropriate and publishes its rea¬ 
sons for so finding or (ID as to which the 
above-mentioned self-regulatory organi¬ 
zation consents, the Commission will: 

(a) By order approve such proposed 
rule change, or 

<b) Institute proceedings to determine 
whether the proposed rule change should 
be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons de¬ 
siring to make written submissions 
should file 6 copies thereof with the Sec¬ 
retary of the Commission, Securities and 
Exchange Commission. Washington. D C. 
20549. Copies of the filing with respect 
to the foregoing and of all written sub¬ 
missions will be available for inspection 
and copying in the Public Reference 
Room, 1100 L Street. N.W., Washington. 
D.C. Copies of such filing will also bo 
available for Inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number referenced in the caption above 


and should be submitted on or before 
November 26, 1975. 

For the Commission by the Division of 
Market Regulation pursuant to delegated 
authority. 

[seal] Georce A. Fitzsimmons. 

Secretary. 

October 29, 1975. 

|FR Doc.75-29693 Filed 11-4-75:8:45 am) 


UNITED STATES RAILWAY 
ASSOCIATION 

IU8RA Docket No. 76-22) 

ERIE LACKAWANNA RAILWAY CO. 

Proposed Interim Abandonment 

The Trustees in Bankruptcy of the 
Erie Lackawanna Railway Company pro¬ 
pose to abandon two portions of the New 
Hartford Spur, a line of railroad located 
in Oneida County. New York, and have 
made a request to the United States Rail¬ 
way Association rUSRA”) for the au¬ 
thorization required for that purpose un¬ 
der Section 304(f) of the Regional Rail 
Reorganization Act of 1973 ("the Act"), 
Pub. L. 93-236. 

Section 304(f) provides: 

Altar | January 2. 19741, no railroad In re¬ 
organization may discontinue service or 
abandon any line of raUroad other than In 
accordance with the provisions of |the Act), 
unless it is authorized to do so by the Asso¬ 
ciation and unless no affected State or local 
or regional transportation authority reason¬ 
ably oppose* such action, notwithstanding 
any provision of any other Federal law. the 
constitution or law of any State, or decision 
or order of or the pendency of any proceed¬ 
ing before any Federal or StAte court, agency, 
or authority. 

The portion of the New Hartford Spur 
sought to be abandoned extend from 
milepost 273.18 to milepost 272.25 and 
from milepost 271.40 to milepost 271.286. 
a distance of 1.12 nhles, all in the Town 
of New Hartford. Oneida County. New 
York. 

There are no stations on this line. 

In support of its request, Erie Lack¬ 
awanna asserts that: 

1. Abandonment is sought ln order to 
assist tlie State of New York in carry ing 
out highway construction. 

2. Although it would be possible to 
accommodate the highway construction 
by replacing the existing overpass with 
a larger bridge, it would be much cheaper 
to obtain trackage rights over an ad¬ 
jacent Penn Central line and build neces¬ 
sary track connections at State cxpen.se. 

3. Rail service to Erie Lackawanna's 
sole customer on the line, Mohawk Con¬ 
tainer Company* also will be continued. 

4. Penn Central has sought abandon¬ 
ment authority In Docket No. 75-118 to 
accommodate the highway construction 
but will continue to serve its existing 
shipper by trackage rights over Erie 
Lackawanna and track connections. 

5. No passenger service or overhead 
traffic is handled. 

The request was accompanied by ex¬ 
hibits providing more detailed informa¬ 
tion. 

To assist U8RA in its analysis and dis¬ 
position of this request, all affected or 
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interested parties are invited to submit 
written statements, views, arguments or 
comments either favoring or opposing 
the discontinuance proposal. 

Any such submissions must identify, 
by its Docket No., the request to which it 
relates, and must be filed with the Docket 
Clerk, United States Railway Associa¬ 
tion. Room 2222, Trans Point Building. 
2100 Second Street SW.. Washington, 
D.C. 20595, by December 17, 1975, to en¬ 
able timely consideration by USRA. The 
docket containing the original applica¬ 
tion and all submissions received shall be 
available for public inspection at that 
address between 8:30 am. and 5 pm., 
Monday through Friday at the office of 
the New York Department of Transpor¬ 
tation. 1220 Washington Avenue. Albany, 
New York, between 8 am. and 4 pm., 
Monday through Friday and at the of¬ 
fices of the Erie Lackawanna Railway, 
Foot of St. Joseph Street, Utica. New 
York, between 8 am, and 5 pm., Man- 
day through Friday. 

In addition to this publication. Erie 
Lackawanna, shall by November 3. 1975, 
furnish a copy of this notice and invita¬ 
tion for written submission, to known 
shippers on the portions of the New 
Hartford Spur sought to be abandoned, 
to each creditor holding an obligation 
secured by that property, and to each 
labor union whose members are em¬ 
ployed on that part of its line. It shall 
also post and prominently display a copy 
of this notice at each station along that 
line, continually during the period from 
November 3. 1975 to December 17. 1975. 

This action is taken pursuant to Sec¬ 
tion 304(f) of the Regional Rail Reor¬ 
ganization Act of 1973. Pub. L. 93-236. 

Copies of this notice have been sent by 
USRA to the Governor of New York, the 
New York Department of Transporta¬ 
tion, the Board of Legislatures of Oneida 
County, the Mayor of New York Mills, 
N.Y., the Mayor of New Hartford. N.Y.. 
the Town Supervisor of New Hartford. 
N.Y., the Director of the Rail Sendees 
Planning Office, the President of the Na¬ 
tional Rail Passenger Corporation, and 
also to newspapers and radio and tele¬ 
vision broadcasting stations servicing the 
area involved. 

Publication of this notice does not 
mean that the Association has reached 
any conclusion os to merits of the ap¬ 
plication. The Association wUl consider 
the application in the light of the pub¬ 
lic comments received and the require¬ 
ments and purposes of the Act before 
making a decision. The Association will 
deny any application which a State or 
local or regional transportation author¬ 
ity reasonably opposes, or where the 
authorization requested Is inconsistent 
with the requirements and purposes of 
the Act; it will grant the application if 
that action Is consistent with the re¬ 
quirements and purposes of the Act 

Dated at Washington. D.C. this 24th 
day of Oc tober 1975. 

James A, Hacks. 

President. United States 

Railway Association. 

(PR Doc.75-29751 Filed ll-4-75;8:46 am] 


(USRA Docket NO. 75-U8| 

PENN CENTRAL TRANSPORTATION CO. 

Proposed Interim Abandonment 

The Trustees In Bankruptcy of the 
Penn Central Transportation Company 
< “Penn Central'’ > propose to abandon a 
portion of the West Shore Secondary 
Track a line of railroad at New York 
Mills. Oneida County. New York, and 
have made a request to the United States 
Railway Association < M USRA‘T for the 
authorization required for that purpose 
under Section 304(f) of the Regional 
Rail Reorganization Act of 1973 ('The 
Act"). Pub. L. 93-236. 

Section 304<f> provides: 

After |January 2, 1074J, no railroad in re¬ 
organization may discontinue service or 
abandon any Une of railroad other than In 
accordance with the provisions of (the Act I, 
unless It U authorized to do so by the As¬ 
sociation and unle** no affected Slate or 
local or regional transportation authority 
reasonably oppose* such action, notwith¬ 
standing any provision of any other Federal 
law, the constitution or law of any State, or 
decision or order of or the pendency of any 
proceeding before any Federal or State court, 
agency, or authority. 

The portion of the West Shore Second¬ 
ary Track sought to be abandoned ex¬ 
tends from milepost 233.6 to milepost 
234.3. a distance of 0.7 miles in New York 
Mills, Oneida County*, New York. 

This line serves a non agency station 
at New York Mills. New York. 

In support of Us request, Penn Central 
asserts that: 

1. Abandonment of this line is sought 
in order to assist the State of New York 
In carrying out highway construction. 

2. Although it would be possible to ac¬ 
commodate the highway construction by 
replacing the existing overpass with a 
larger bridge, it would be much cheaper 
to obtain trackage rights over an ad¬ 
jacent Erie Lackawanna line and build 
necessary track connections at State ex¬ 
pense. 

3. Rail service to Penn Central's sole 
shipper, Niagara Mohawk Power Com¬ 
pany. will be continued by means of these 
arrangements. 

4. Erie Lackawanna Railway has also 
sought abandonment authority in Docket 
76-22 to accommodate the highway con¬ 
struction but will continue to serve an 
existing shipper, 

5. Alternate transportation service w ill 
be available from the numerous motor 
carriers in the area. 

6. No passenger service or overhead 
traffic is handled. 

The request was accompanied by ex¬ 
hibits providing more detailed informa¬ 
tion. 

To assist USRA in its analysis and dis¬ 
position of this request, all affected or 
interested parties are invited to submit 
written statements, views, arguments or 
comments either favoring or opposing 
the discontinuance proposal. 

Any such submissions must identify, by 
its Docket No., the request to which It 
relates, and must be filed with the Docket 
Clerk, United 8tates Railway Association. 
Room 2222, Trans Point Building. 2100 
Second Street SW.. Washington, D.C. 
20595, by December 17. 1975, to enable 


timely consideration by USRA. The 
docket con tabling the original applica¬ 
tion and all submissions received shall be 
available for public inspection at that 
address between 8:30 am. and 5 pm 
Monday through Friday, at the offices of 
the New York Deportment of Transpor¬ 
tation. 1220 Washington Avenue. Alban: 
New York, between 8 am. and 4 p.m. and 
the Division Superintendent's Office or 
the Penn Central Transportation Com¬ 
pany, Union Station, 325 E. Main 8trect 
Utica. New York, between 8 am. and 5 
pm. Monday through Friday. 

In addltiou to this publication. Penn 
Central, shall by November 3, 1975. fur- 
nkh a copy of this notice and invltatio; 
for written submission, to known ship¬ 
pers on the portion of the West Shore 
Secondary Track sought to be abandoned 
to each creditor holding an obligation se¬ 
cured by that property, and to each la bo: 
union whose members are employed on 
that part of its line. It shall also post and 
prominently display a copy of this notict 
at each station along that line, continu* 
ally during the period from November 3. 
1975 to December 17.1975. 

This action is taken pursuant to Sec¬ 
tion 304(f) of the Regional Rail Reor¬ 
ganization Act of 1973. Pub. L. 93-236. 

Copies of this notice have been sent by 
USRA to the Oovemor of New York, the 
New York Department of Transportation 
the Board of Legislatives of One id.. 
County, the Mayor of New York Mill 
New York, the Mayor of the Village of 
New* Hartford. New York, the Town Su¬ 
pervisor of New Hartford. New York, the 
Director of the Rail Services Plannir 
Office, the Chairman of the Interstate 
Commerce Commission, the President of 
the National Rail Passenger Corporation, 
and also to newspapers and radio and 
television broadcasting stations servicing 
the area Involved. 

Publication of this notice doer* no! 
mean that the Association has reached 
any conclusion as to merits of the appli¬ 
cation. The Association will consider tin 
application in the light of the public com¬ 
ments received and the requirements and 
purposes of the Act before making a de¬ 
cision. The Association will deni’ any ap¬ 
plication which a State or local or re¬ 
gional transportation authority reasoi 
ably opposes, or where the authorization 
requested Is inconsistent with the re¬ 
quirements and purposes of the Act; U 
will grant the application If that action 
Is consistent with the requirement* and 
purposes of the Act. 

Dated at Washington. DC. this 24lh 
day of October 1975. 

James A. Hack*. 

President. United States 
Railway Association 
|FR Dor.75-26752Filed 11-4-75:8 45 ami 


DEPARTMENT OF LABOR 

Office of the Secretary 

[TA W-265I 

A GUARACINO. SONS 


Investigation Regarding Certification of Eli- 



On October 24, 1975. the Department 
of Labor received a petition filed under 
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Section 221 (ft) of the Trade Act of 1974 
( “the Act”) by the Amalgamated Cloth¬ 
ing Workers of America, on behalf of the 
workers and former workers of A. Ourvr- 
acino. Sons, Philadelphia. Pennsylvania 
• TA-W-266). Accordingly, the Acting 
Director. Office of Trade Adjustment As- 
ststanee, Bureau of International Labor 
Affairs, has instituted an investigation as 
provided in Section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of the investigation Is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 
rectly competitive with hand-felling of 
men's coats produced by A. Guaracino. 
Sons or an appropriate subdivision there¬ 
of have contributed importantly to an 
absolute decline in sales or production, or 
both, of such firm or subdivision and to 
the actual or threatened total or par¬ 
tis! separation of a significant number or 
proportion of the workers of such Arm 
or subdivision. The investigation will 
further relate, as appropriate, to the de- 
I termination of the date on which total 
I or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. A gToup meeting the 
eligibility requirements of Section 232 of 
the Act will be certified as eligible to ap¬ 
ply for adjustment assistance under 
Title n. Chapter 2, of the Act in accord¬ 
ance with the provisions of Subpart B 
of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the pctl- 
! tloner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Director. 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than November 17.1975. 

The petition filed in this case Is avail¬ 
able for inspection at the Office of the 
Acting Director. Office of Trade Adjust¬ 
ment Assistance. Bureau of Interna¬ 
tional Labor Affairs. U.8. Department of 
Labor. 3rd 8t. and Constitution Ave., 
NW., Washington. D.C. 20210. 

Signed at Washington. D.C. this 24th 
day of October 1975. 

Marvin M. Fooks. 

Acting Director , Office of 
Trade Adjustment Assistance. 

[PR Doc.75-29738 Filed 11-4-75;8:45 am] 


ITA-W-129] 

ALLIANCE MANUFACTURING COMPANY. 
INC. 

Notice of Negative Determination Regard- 
ng Eligibility To Apply for Worker Ad¬ 
justment Assistance 

Tn accordance with Section 223 of the 
Trade Act of 1974 the Deportment of La¬ 
bor herein presents the results of TA-W- 
129: investigation regarding certification 
°* Visibility to apply for worker adjust¬ 
ment assistance as prescribed in Section 
222 of the Act. 

The Investigation was initiated on 
August 27. 1975 in response to a worker 
PVition received on August 27. 1975 
hich was filed by the International 


Union of Electrical Radio and Machine 
Workers on behalf of workers formerly 
producing fractional horsepower motors 
at the Shenandoah, Virginia plant of Al¬ 
liance Manufacturing Company. Inc.. 
Alliance, Ohio. 

The notice of investigation was pub¬ 
lished in the Federal Register (40 FR 
41571> on September 8. 1975. No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Alliance 
Manufacturing Company, its customers, 
the U.S. Department of Commerce, the 
U J&. International Trade Commission, 
industry analysts, and Department files. 

In order to make an affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to Apply for adjustment assist¬ 
ance. each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met: 

(1) that a significant number or propor¬ 
tion of the workers In such workers' firm or 
an appropriate subdivision of the Arm have 
become totally or partially separate, or are 
threatened to become totally or partially 
separated. 

(2) that soles or production, or both, of 
such firm or subdivision have decreased ab¬ 
solutely. and 

3. that increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by such workers' firm or an appropri¬ 
ate subdivision thereof contributed Import¬ 
antly to such total or partial separation, or 
threat thereof, and to such decline In sales 
or production. 

For purposes of paragraph (3). the term 
"contributed Importantly means a cause 
which is important but not necessarily more 
Important than any other cause. 

Significant Total or Partial 
Separations 

The average number of production 
workers at the Shenandoah plant de¬ 
clined 8 percent from 1973 to 1974. Aver¬ 
age employment increased 7 percent from 
the first quarter of 1975 to the second 
quarter of 1975. 

Sai.es or Production, or Both. Have 
Decreased Absolutely 

Production at the Shenandoah plant 
declined 6 percent from 1973 to 1974. 
Production declined 11 percent from the 
first quarter of 1975 to the second quarter 
of 1975. 

Increased Imports Contributed 
Importantly 

Imports of fractional horsepower mo¬ 
tors decreased from 44.2 million units in 
1973 to 41.8 million units tn 1974. Sub- 
fractional motors, a category of frac¬ 
tional motors, are used in household ap¬ 
pliances and consumer electronics prod¬ 
ucts and are not separately identified in 
the Tariff Schedules of the United States. 

Fractional horsepower motor sales are 
generally dependent on economic condi¬ 
tions of the automobile industry. When 
automobile sales fell in late 1974. auto¬ 
motive accessory motor producers lost a 
major segment of their market. Some 
automotive accessory motor manufac¬ 
turers turned to household appliance 


markets <Alliance’s market) to replace 
lost sales. These manufacturers lowered 
prices in order to gain entry to the house¬ 
hold appliance motor market. Alliance 
began losing sales in late 1974 and early 
1975 to these domestic producers. 

Major customers of Alliance were af¬ 
forded the luxury of having several 
manufacturers to choose from when some 
automotive accessory motor manufac¬ 
turers shifted to the sub-fractional motor 
market for consumer products. Alliance's 
customers shifted purchases to some of 
these domestic manufacturers rather 
than foreign sources because of the need 
for quick replacement parts and efficient 
serviceability. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or directly 
competitive with fractional horsepower 
motors produced at the Shenandoah. 
Virginia plant of Alliance Manufacturing 
Company. Inc. did not contribute impor¬ 
tantly to the total or partial separations 
of the workers at such plant. 

Signed at Washington. D.C. this 29th 
day of October. 1975. 

James F. Taylor. 

Certifying Officer . 

Director , Planning and Evaluation, 

|PR Doc 75-29728 Filed 11-4-75 8:45 om| 


fTA-W-125] 

AMERADA HESS CORP. 

Notice of Negative Determination Regard¬ 
ing Eligibility To Apply lor Worker Ad¬ 
justment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-125: investigation regarding cer¬ 
tification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The Investigation was initiated on Au¬ 
gust 25. 1975 in response to a worker 
petition received on August 25, 1975 
which was filed on behalf of workers 
formerly handling oil products includ¬ 
ing gasoline and heating oil at the State 
Street, First Reserve and Second Re¬ 
serve Terminals of Amerada Hess. 

The notice of Investigation was pub¬ 
lished in the Federal Register (40 FR 
40886) on September 4. 1975. No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Amerada 
Hess, the Department of Commerce, the 
International Trade Commission, and 
Department flics. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met: 

(1) that a aignlflcant number or propor¬ 
tion of the workers In auch worker*' Arm or 
an appropriate subdivision of the firm have 
become totally or partially separated, or are 
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threatened to become totally or partially 
separated. 

(2) that sales or production, or both, of 
such firm or subdivision have decreased 
absolutely, and 

(3) that Increases of Imports of article# 
like or directly competitive with articles 
produced by such workers* firm or an appro* 
priate subdivision thereof contributed Im¬ 
portantly to such total or partial separation, 
or threat thereof, and to such decline in sales 
or production. 

For purposes of paragraph (3). the term 
•'contributed Importantly" means a cause 
which Is important but not necessarily more 
Important than any other cause. 

Significant Total or Partial 
Separations 

The average number of production 
workers declined in the first half of 1975 
compared to the like period in 1974. 

Sales or Production, or Both, Have 
Decreased Absolutely 

Sales by volume of petroleum products 
by Amerada Hess declined 6 percent In 
the first half of 1975 compared to the 
first half of 1974. 

Increased Imports Contributed 
Importantly 

More than 80 percent of the crude oil 
processed in Amerada Hess* refineries Is 
purchased from foreign sources. Evi¬ 
dence developed in the course of the in¬ 
vestigation shows that State Street, 
First Reserve and Second Reserve Termi¬ 
nals do not refine crude oil but only act 
as storage facilities for refined petro¬ 
leum. The utilization of these facilities is 
a function of the domestic demand for 
petroleum products of Amerada Hess. As 
domestic demand fell, Hess imports de¬ 
clined 6 percent and a decision was made 
to consolidate storage operations. The 
separation of workers from employment 
at the Second Reserve Terminal resulted 
from decreased domestic demand. The 
evidence further indicates that the clos¬ 
ing of the Port Reading, N.J. Refinery* of 
Amerada Hess resulted from the inabil¬ 
ity to expand the refinery because of 
lengthy litigation initiated by environ¬ 
mental groups. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that Increases of imports like or directly 
competitive with petroleum products in¬ 
cluding gasoline and heating oil handled 
by the State Street, First Reserve and 
Second Reserve terminals did not con¬ 
tribute importantly to the total or par¬ 
tial separations of the workers at such 
terminals. 

Signed at Washington. D.C. this 29th 
day of October 1975. 

James F. Taylor, 
Certifying officer. 

Director, Planning and Evaluation. 

IFR Doc.75-28729 Filed ll-4-75;8:45 am) 


ITA-W-130(B) 1 

AUSTINTOWN COIL PLANT OF THE 
GENERAL ELECTRIC CO. 

Notice of Negative Determination Regard¬ 
ing Eligibility To Apply for Worker Ad¬ 
justment Assistance 

In accordance w*lth Section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-130 <B) : investigation regarding certi¬ 
fication of eligibility to apply for worker 
adjustment assistance as prescribed in 
Section 222 of the Act 

The investigation was initiated on Au¬ 
gust 27, 1975 in response to a worker peti¬ 
tion received on August 26. 1975 which 
was filed by the International Union of 
Electrical, Radio and Machine Workers 
(AFL-CIO), on behalf of workers for¬ 
merly producing coils for incandescent 
lamps at the Austin town, Ohio Coil Plant 
of the General Electric Company. 

The notice of investigation was pub¬ 
lished in the Federal Register (40 FR 
41573) on September 8. 1975. No public 
hearing was requested and none was held. 

The information upon which the deter¬ 
mination w'as made was obtained prin¬ 
cipally from officials of the General Elec¬ 
tric Company, its customers, the U.S. De¬ 
partment of Commerce, the International 
Trade Commission, industry analysts, 
and Department files. 

In order to make an affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements of 8ectlon 222 of the Trade 
Act of 1974 must be met: 

(1) that a significant number or propor¬ 
tion of the workers in such workers’ firm or 
tvn appropriate subdivision of the firm have 
become totally or partially separated, or are 
threatened to become totally or partiAlly 
separated. 

(2) that sales or production, or both, of 
such firm or subdivision have decreased 
absolutely, and 

(3) that Increases of imports of articles 
like or directly cmopctltive with articles 
produced by such workers’ firm or an appro¬ 
priate subdivision thereof contributed im¬ 
portantly to such total or partial separation, 
or threat thereof, and to such decline in sale# 
or production. 

For purposes of paragraph (3), the term 
“contributed importantly 4 * means a cause 
which is Important but not necessarily more 
important than any other cause 

Significant Total or Partial 
Separations 

The average number of production 
workers declined 21 percent in the first 
eight months of 1975 compared to the 
like period in 1974. Average weekly hours 
Increased 17 percent in the first eight 
months of 1975 compared to the like 
period In 1974. 

Sales or Production, or Both. Have 
Decreased Absolutely 

Production at the Austintown Coil 
Plant increased 12 percent In the first 
months of 1975 compared to the same 
period In 1974. Shipments increased 
eight percent In the first eight months 


of 1975 compared to the first eight 
months of 1974. 

Increased Imports Contributed 
Importantly 

Imports of coils used for the manufac¬ 
ture of incandescent lamps are a 
negligible amount within the U.S. tariff 
category for "‘electrical articles and part*, 
not elsewhere classified/* The fragile na¬ 
ture and small size of finished coils plus 
the special packaging and handling re¬ 
quired to prevent damage during ship¬ 
ping make the importing of coils imprac¬ 
tical and unprofitable. 

The evidence developed in the Depart¬ 
ment's investigation indicates that the 
separation of employees working at the 
A us tin tow n Coil Plant was not caused 
by an increase in competitive Import* 
GJE. did not Import colls but did Import 
Incandescent lamps like those O.E.-made 
lamps which contained Austintowns 
colls. Such imports declined absolutely 
and relatively from 1973 and 1974. 

As a captive supplier of colls for G F, 
lamp plants, operations at the Anstin- 
town plant were dependent on G.E.'s In¬ 
candescent lamp business. Company 
lamp sales were adversely affected in late 
1973 and In 1974 by the energy crisis and 
the general economic recession. In early 
1975 when lamp Inventories had declined 
and the lamp market had stabilized. OJS. 
lamp sales and coll production at Austin- 
town both began to rise. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or directly 
competitive with the colls for incandes¬ 
cent lamps produced at the Austin town, 
Ohio Coil Plant of the General Electric 
Company did not contribute Importantly 
to the total or partial separations of the 
w orkers at such plant. 

Signed at Washington. D.C. this 25th 
day of October 1975. 

Herbert N. Blackman, 
Associate Deputy Under Secre¬ 
tary for Trade and Adfust- 
ment Policy. 

IFR Doc.75-29730 Filed 11-4-75:8:45 ami 


JTA-W-1201 

BEKAERT STEEL WIRE CORP 

Notice of Negative Determination Regard 
ing Eligibility To Apply for Worker Ad 
justment Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-120: Investigation regarding certifica¬ 
tion of eligibility to apply for worker 
adjustment assistance as prescribed in 
Section 222 of the Act 
TTie investigation was initiated on Au¬ 
gust 25. 1975 in response to a worker 
petition received on August 25. 19.5 
which w~as filed by the International 
Union of Radio, Electrical and Machine 
Workers on behalf of workers formerly 
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producing bead wire, tire cord and hose 
reinforcing wire at the Rome. Georgia 
plant of Bekaert Steel Wire Corporation. 

The notice of Investigation was pub¬ 
lished in the Federal Recister (40 FR 
40867 > on September 4. 1075. No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Bekaert Steel 
Wire Corporation, information and pub¬ 
lications of the U.6. International Trade 
Commission, the UB. Department of 
Commerce, industry analysts, and De¬ 
partment files. 

In order to make an ai&rmative deter¬ 
mination and issue a certification of eligi¬ 
bility to apply for adjustment assistance, 
each of the group eligibility requirements 
of Section 222 of the Trade Act of 1074 
must be met; 

(1) that a significant number or propor¬ 
tion of the workers in such workers* firm or 
an appropriate aubdivi&lcm of the firm have 
become totally or partially separated, or are 
threatened to become totally or partially sep¬ 
arated. 

(Ii that aales or production, or both, or 
focb firm or subdivision have decreased ab¬ 
solutely. and 

(3) that increases of Imports of articles 
Uk® or directly competitive with articles 
produced by auch workers* firm or an ap¬ 
propriate subdivision thereof contributed 
importantly to auch total or partial separa¬ 
tion. or threat thereof, and to such decline in 
isle* or production. 

For purposes of paragraph (3). the term 
•contributed importantly** means a cause 
rtoleh is important but not neoessarlly more 
Unpcrlant than any other cause. 

Significant Total ok Partial 
Separations 

The average number of production 
workers declined 4 percent in the first 
half of 1975 compared to the like period 
In 1974. Average weekly hours increased 
3 percent in the first half of 1975 com¬ 
pared to the like period of 1974. 

Surs or Production, or Both. Have 
Decreased Absolutely 

Sales and production of bend wire in¬ 
creased 26 percent and 30 percent re¬ 
spectively. in the first half of 1975 com¬ 
pared to the like period in 1974. 

Sales of hose reinforcing wire In¬ 
creased 5 percent In the first half of 1975 
compared to the like period of 1974. Pro¬ 
duction of hose reinforcing wire de¬ 
clined 7 percent in the first half of 1975 
compared to the like period in 1974. 

Sales of tire cord declined 7 percent 
Jn the first half of 1975 compared to the 
hke period in 1974. Production of tire 
°? rd Increased 9 percent In the first half 
of 1975 compared to the like period of 


Increased Imports Cont r i b ut e d 
Importantly 

Imports of articles like or directly 
competitive with those produced at the 
«ome plant of Bekaert Steel Wire Cor- 
wation decreased from 20.161 tons In 

th! £”5 £ aU of 1974 10 18 ' 261 ^ns in 
first half of 1975. The ratios of lm- 
to domestic consumption and 
shipment* increased from 3.31 percent 


and 3.39 percent, respectively in the first 
half of 1974 to 4.92 percent and 5.14 per¬ 
cent In the first half of 1975. 

Evidence developed in the Depart¬ 
ment's investigation indicates that the 
separations of workers at the Rome plant 
were attributable to gearing up for an¬ 
ticipated increased sales which did not 
materialize. Company imports of like or 
directly competitive products with those 
produced at the Rome plant declined as 
a proportion of total domestic sales of 
Bekaert. From 1972 through the first 
half of 1975. Bekaert has continually* re¬ 
duced its reliance on foreign production 
for domestic sales. 

Conclusion 

After careful review of the facts ob¬ 
tained In the Investigation. I conclude 
that increases of imports like or directly 
competitive with bead wire, tire cord 
and hose reinforcing wire produced at 
the Rome. Georgia plant did not con¬ 
tribute importantly to the total or par¬ 
tial separations of the workers at such 
plant 

Signed at Washington. D.C. this 29th 
day of October 1975. 

James F. Taylor. 

Director. Planning and 

Evaluation Staff ♦ 

| PR Doe.75 29731 Filed 11-4-75:8:45 &m| 


fTA W 1281 

BENOIX CORP. 

Notice of Determination Concerning Eligi¬ 
bility to Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the result* of TA- 
W-126: Investigation regarding certi¬ 
fication of eligibility to apply for worker 
adjustment assistance as prescribed In 
Section 222 of the Act 
The Investigation was initiated on 
August 27. 1975 in response to a worker 
petition received on August 27. 1975 
which was filed by the United Auto 
Workers on behalf of workers formerly 
producing com laments for airbrake sys¬ 
tems at the Elyria. Ohio plant of the 
Bendix Corporation- 
The notice of investigation was pub¬ 
lished in the Federal Register (40 FR 
41571) on September 8. 1975. No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained prin¬ 
cipally from officials of the Bendix Cor¬ 
poration. its customers, the U.8. Inter¬ 
national Trade Commission, the U.S. De¬ 
partment of Commerce, and Department 
files. 

In order to make an affirmative deter¬ 
mination and Issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance. each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met: 

(1) that a significant number or propor¬ 
tion of th© workers in such workers* firm or 
an appropriate subdivision of the firm hav© 
become totally or partially separated, or are 


threatened to beoome totally or partially 
separated. 

(2) that sales or pro d uction, or both, of 
such firm or subdivision haw decreased ab¬ 
solutely. and 

fS) that Increases or Imports of articles 
like or directly competitive with articles 
produced by such workers' firm or an ap¬ 
propriate subdivision thereof contributed 
Importantly to such total or partial separa¬ 
tion. or threat thereof, and to such decline 
In sales or production. 

For purposes of paragraph (31, the term 
“contributed Importantly'* moans a cause 
which Is Important hut not necessarily more 
important than any other cause. 

Significant Total or Partial 
Separations 

The average number of production 
workers at the Elyria plant declined 42 
percent in the first half of 1975 compared 
to the first half of 1974. Average weekly 
hours declined 12 percent in the first 
half of 1975 compared to the first half of 

1974. 

Sales or Production, or Both. Have 
Decreased Absolutely 

Sales at the Elyria plant declined 19 
percent in fiscal year 1975 compared to 
fiscal year 1974. 

Increased Imports Contriduted 
Importantly 

Imports of air brake valve components 
and other non-compressor components 
are listed under the Tariff schedule bas¬ 
ket category of automotive parts and ac¬ 
cessories not elsewhere classified. 

The ratios of imports of these compo¬ 
nents to domestic production and con¬ 
sumption increased frbm 13.3 percent 
and 14.6 percent, respectively in the first 
six months of 1974 to 14.1 percent and 
17.0 percent in the first six months of 

1975. 

Imports of compressors decreased from 
$3.9 million In the first six months of 
1974 to $1.0 million in the first six months 
of 1975. The ratios of Imports of compre- 
sors to domestic production and con¬ 
sumption declined Trom 22.2 percent and 
19.0 percent respectively In the first six 
months of 1974 to 9.4 and 9.5 percent in 
the first six months of 1975. 

The evidence developed by the Deport¬ 
ment's investigation indicates that the 
separation of workers engaged in em¬ 
ployment related to the production of air 
brake valves and other non-compre ss or 
air brake components was caused by the 
increase of competitive Imports from 
Bendix\s foreign production facility. In 
terms of the fiscal 1973 base year, com¬ 
pany imports of these components in¬ 
creased 43 percent and 11 percent In fis¬ 
cal 1974 and fiscal 1975. respectively. 

The evidence further developed by the 
Department's Investigation indicates 
that the separation of workers engaged 
in employment related to the production 
of compressors at the Elyria plant was 
caused by Increased production of com¬ 
pressors at other domestic faculties of 
the company. 


Conclusion 

After careful review of the fact* 
obtained in the investigation. I conclude • 
that increases of Imports like or directly 
competitive with air brake valves and 
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other non-compressor components pro¬ 
duced at the Elyria, Ohio plant ol the 
Bendix Corporation contributed impor¬ 
tantly to the total or partial separations 
ol the workers of that plant. I further 
conclude that increases of imports like 
or directly competitive with compressors 
produced at the Elyria. Ohio plant did 
not contribute importantly to the total 
or partial separation of workers at that 
plant. In accordance with the provisions 
of the provisions of the Act I make the 
following certification: 

Ail hourly and salaried worker* engaged 
In employment related to the production of 
air brake valves and other non-compressor 
air brake components at the Klyria, Ohio 
plant of the Bendix Corporation who become 
totally or partially separated from employ¬ 
ment on or after December 29. 1974. are eli¬ 
gible to apply for adjustment a ssista n ce 
under Title 11, Chapter 2 of the Trade Act 
of 1974. 

Signed at Washington, D C. this 25th 
day of October 1975. 

Herbert N. Blackman. 

Associate Deputy Under Secre¬ 
tary lor Trade and Adjustment 
Policy. 

|PR Doc.75-29733 Piled li-4-75;8:45 am J 


CERTIFICATION OF STATES TO THE 
SECRETARY OF THE TREASURY 

In accordance with the provisions of 
section 3304(c) of the Internal Revenue 
Code of 1954 (26 U.8.C. 3304(c)), I here¬ 
by certify the following named States 
to the Secretary of the Treasury for the 
12-month period ending October 31, 
1975, in regard to the unemployment 
compensation laws of those States which 
heretofore have been approved under the 
Federal Unemployment Tax Act. 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District of Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 


Montana 

Nebraska 

Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Puerto Rico 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West Virginia 

Wisconsin 

Wyoming 


81gned at Washington. D.C. this 31st 
day of October. 1975. 

John T. Dunlop, 
Secretary of Labor . 
[PR Doc.75-29727 Filed 11-4-15:8:45 am] 


(TA-W-2C3) 

DELUCA SPORTSWEAR 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 

Assistance 

On October 24. 1975, the Department 
of Labor received a petition filed under 
Section 221 (a) of the Trade Act of 1974 
(“the Act**) by the Amalgamated Cloth¬ 
ing Workers of America, on behalf of the 
workers and former workers of DeLuca 
Sportswear, Philadelphia. Pennsylvania 
(TA-W-263). Accordingly, the Acting 
Director. Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, has instituted an investigation as 
provided in Section 221(a) of the Act and 
29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 
rectly competitive with leisure suits pro¬ 
duced by DeLuca Sportswear or an ap¬ 
propriate subdivision thereof have con¬ 
tributed importantly to an absolute 
decline in sales or production, or both, of 
such firm or subdivision and to the actual 
or threatened total or partial separation 
of a significant number or proportion of 
the workers of such firm or subdivision. 
The investigation will further relate, as 
appropriate, to the determination of the 
date on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirements of 
Section 222 of the Act will be certified as 
eligible to apply for adjustment assist¬ 
ance under Title II. Chapter 2, of the 
Act in accordance with the provisions of 
Suboart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Acting Direc¬ 
tor. Office of Trade Adjustment Assist¬ 
ance. at the address shown below, not 
later November 17, 1975. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director. Office of Trade Adjust¬ 
ment Assistance, Bureau of Interna¬ 
tional Labor Affairs. U.8. Department of 
Labor, 3rd St. and Constitution Ave., 
NW., Washington, D.C. 20210. 

Signed at Washington. D.C. this 24th 
day of October 1975. 

Marvin M. Fooks, 
Acting Director. Office of 
Trade Adjustment Assistance. 

|PR Doc 75-29736 Piled ll-4-75;8:45 am) 


|TA~W-268J 

FULTON CLOTHES, INC. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On October 24. 1975. the Department 
of Labor received a petition filed under 


Section 221(a) of the Trade Act of 1974 
(“the Act*’) by the Amalgamated Cloth¬ 
ing Workers of America, on behalf of the 
workers and former workers of Fulton 
Clothes, Inc., Philadelphia, Pennsylvania 
(TA-W-268), Accordingly, the Acting Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance. Bureau of International Labor 
Affairs, has instituted an investigation 
as prov ided in Section 221(a) of the Art 
and 29 CFR 90.12. 

The purpose of the investigation Is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with women’s suits 
produced by Fulton Clothes. Inc., or an 
appropriate subdivision thereof have 
contributed importantly to an absolute 
decline in sales or production, or both, 
of such firm or subdivision and to the 
actual or threatened total or partial .sep¬ 
aration of a significant number or pro¬ 
portion of the workers of such firm or 
subdivision. The investigation will fur¬ 
ther relate, as appropriate, to the deter¬ 
mination of the date on which total or 
partial separations began or threatened 
to begin and the subdivision of the firm 
involved. A group meeting the eligibility 
requirements of Section 222 of the Act 
will be certified as eligible to apply for 
adjustment assistance under Title II. 
Chapter 2. of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90. 

Pursuant to 29 CFR 90.13, the petition¬ 
er or any other person showing a sub¬ 
stantial interest in the subject matter of 
the investigation may request a public 
hearing, provided such request is filed 
In writing with the Acting Director. Of¬ 
fice of Trade Adjustment Assistance at 
the address shown below, not later than 
November 17. 1975. 

The petition filed in tills case is avail¬ 
able for inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs. US. Department of Labor, 
3rd St. and Constitution Ave.. NW 
Washington. D.C. 20210. 

Signed at Washington, D.C. this 24 ih 
day of October 1975. 

Marvin M. Fooks. 

Acting Director , Office of 
Trade Adjustment Assistance 

|PR Doc.75-29737 Piled 11-4-75:8:45 **>] 


ITA-W-156J 

HARRISBURG MANUFACTURING CO. 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-155; investigation regarding certifica¬ 
tion of eligibility to apply for worker ad¬ 
justment assistance as prescribed in Sec¬ 
tion 222 of the Act. 

The Investigation was initiated on Sep¬ 
tember 18, 1975 in response to a worker 
petition received on September 18. 19*? 
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which was filed by tho United Shoe 
Workers of America on behalf of work¬ 
ers producing women’s footwear at the 
Harrisburg Manufacturing Company, 
Harrisburg. Arkansas, a wholly owned 
subsidiary of Johansen Brothers Shoe 
Company. St Louis, Missouri. 

The notice of investigation was pub¬ 
lished in the Federal Register (40 FR 
44367) on September 26, J975. No public 
hearing was requested and none was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of the Johansen 
Brothers Shoe Company, its customers, 
die U.8. International Trade Commis¬ 
sion, the U.S. Department of Commerce, 
the American Fcitwear Association and 
Department files. 

* In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met: 

(1) that a significant number or propor¬ 
tion of tho workers in such workers* firm or 
ui appropriate subdivision of the firm havo 
beevm© totally or partially separated, or are 
threatened to become totally or partially 
separated. 

(2) that sales or production, or both, of 
fueh firm or subdivision have decreased 
absolutely, and 

(3) that increases of Imports of articles 
like or directly competitive with article* pro¬ 
duced by such workers' firm or an appro¬ 
priate subdivision thereof contributed Im¬ 
portantly to such total or partial separation, 
or threat thereof, and to such decline in sale* 
or production. 

For purposes of paragraph (3), the term 
contributed importantly” means a cause 
which Is important but not necessarily more 
important than any other cause. 

SiroancAitT Total or Partial Separation 

The average number of production 
workers at the Harrisburg Manufactur¬ 
ing Company declined 4.6 percent to the 
fourth quarter of 1974 from the fourth 
quarter of 1973 and 18 percent in the first 
cAlf of 1975 compared to the like period 
w 1974. Average weekly hours declined 
^ percent in the first six months of 
I9» i compared to the first six months 


Saxes or Production, or Both. Hav 
Decreased Absolutely 

Sales by the parent company Johansei 
arotners Shoe Company declined 36 per 
cent in the first half of 1975 compare* 
“ the first half of 1974. Production o 
^omen’s footwear at the Harrisburg 
plant decllned 30 percent in th 
nm half of 1975 compared to the llki 
Period In 1974. 


Increased Imports Contributed 
Importantly 

Imports of articles like or direct!\ 
impetiUve with those produced at th< 
r Manufacturing Company Ln« 

from T3 million pairs in 1970 U 
***** ln 1974 - The ratios ol 
nr^J°r ConsumpUon Production 
from 37.5 percent and 59.5 
Percent, respectively in 1972 to 40.6 per¬ 
cent and 68.5 percent in 1974. 


The evidence developed in the Depart¬ 
ment’s Investigation indicates that the 
separation of workers engaged in em¬ 
ployment related to the production of 
women's footwear at the Harrisburg 
Manufacturing Company was caused by 
the Increase of competitive imports. 
Customers reduced or discontinued pur¬ 
chases of shoes produced at the Harris¬ 
burg plant in favor of lower priced 
Imports. Reduced sales of women's foot¬ 
wear by Johansen led to rapidly declin¬ 
ing production at the Harrisburg. Ar¬ 
kansas plant in late 1974 and the first 
six months of 1975. The company re¬ 
sponded to reduced sales and produc¬ 
tion both by reducing the workforce and 
by reducing hours of employment ln the 
latter part of 1974 and the first half of 
1975. 

Conclusion 

After careful review of the facts oj- 
tained In the investigation. I conclude 
that increases of imports like or directly 
competitive with women’s footwear pro¬ 
duced at the Harrisburg Manufacturing 
Company contributed Importantly to the 
total or partial separation of the workers 
of the firm. In accordance with the pro¬ 
visions of the Act I make the following 
certification: 

All hourly, piecework, and salaried workers 
of the Harrisburg. Arkansas plant of Harris¬ 
burg Manufacturing Company who became 
totally or partially separated from employ¬ 
ment on or after October 3. 1974 are eligible 
to apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 
1974. 

Signed at Washington. D.C. this 29th 
day of October 1975. 

James F. Taylor, 
Director Planning and 
Evaluation Staff. 

(FR Doc.75-29734 Filed 11-4-75:8:45 amj 


(TA-W-124J 

JOHANSEN BROTHERS SHOE CO. 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-124; Investigation regarding certifica¬ 
tion of eligibility to apply for worker ad¬ 
justment assistance as prescribed in Sec¬ 
tion 222 of the Act. 

The investigation was Initiated on Au¬ 
gust 25, 1975, in response to a worker 
petition received on August 25. 1975. 
which was filed by the Boot and Shoe 
Workers Union on behalf of workers pro¬ 
ducing uppers for women’s footwear at 
Johansen Brothers Shoe Company. St. 
Louis. Missouri. 

The notice of investigation was pub¬ 
lished In the Federal Register (40 FR 
40888) on September 4. 1975. No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of tho Johansen 
Brothers Shoe Company. Its customers, 
the U.8. International Trade Commis¬ 


sion. the U.S. Department of Commerce, 
the American Footwear Association and 
Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met: 

(1) that a significant number or propor¬ 
tion of yje workers in such workers* firm or 
an appropriate subdivision of the firm have 
become totally or partially separated, or are 
threatened to become totally or partially 
separated. 

(2) that sales or production, or both, of 
such firm or subdivision have decreased ab¬ 
solutely. and 

fSI that increases of impbrts of articles 
like or directly competitive with articles pro¬ 
duced by such workers* firm or an appro¬ 
priate subdivision thereof contributed Im¬ 
portantly to such total or partial separa¬ 
tion, or threat thereof, and to such decline 
In sales or production. 

For purposes of paragraph (3), the term 
“contributed importantly*’ means a cause 
which la Important but not necessarily more 
Important than any other cause. 

Significant Total or Partial 
Separations 

A significant number or proportion of 
the workers at the Johansen Brothers 
Shoe Company became totally or par¬ 
tially separated in the fourth quarter of 
1974 and the first half of 1975. Employ¬ 
ment declined 6 percent in the last quar¬ 
ter of 1974 compared to the last quarter 
of 1973. Employment declined 20 percent 
in the first six months of 1975 compared 
to the first six months of 1974. Average 
weekly hours worked dropped 21 percent 
in the first six months of 1975 compared 
to the first six months of 1974. 

Sales or Production, or Both, Have 
Decreased Absolutely 

Sales by Johansen Brothers Shoe Com¬ 
pany declined 36 percent in the first half 
of 1975 compared to the first half of 
1974. Production of uppers at the St. 
Louis plant is directly related to the pro¬ 
duction of women’s shoes at Johansen 
Brothers* two plants in Arkansas. Pro¬ 
duction at the Coming plant declined 44 
percent in the first half of 1975 com¬ 
pared to the first half of 1974. Produc¬ 
tion at the Harrisburg plant fell 30 per¬ 
cent In the first half of 1975 compared 
to the like period in 1974. 

Increased Imports Contributed 
Importantly 

Imports of articles like or directly 
competitive with those produced at 
Johansen Brothers two shoe plants in¬ 
creased from 73.000.000 units in 1970 to 
76.000.000 units in 1974. The ratios of 
imports to domestic consumption and 
production Increased from 37.5 percent 
and 59.9 percent, respectively in 1972 to 
40.6 percent and 68.5 percent, respec¬ 
tively in 1974. 

The evidence developed in the Depart¬ 
ment’s investigation indicates that the 
separation of workers engaged in employ¬ 
ment related to the production of uppers 
for women’s footwear at Johilnson 
Brothers Shoe Company was caused by 
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the increase of competitive imports. The 
uppers production unit of Johansen 
Brothers Shoe Company Is a captive sup¬ 
plier for the two Arkansas shoe plants 
also owned by Johansen Brothers. Custo¬ 
mers reduced or discontinued purchases 
of Johansen shoes In favor of lower price 
Imports. Reduced sales of women’s foot¬ 
wear by Johansen led to rapidly declin¬ 
ing production at the two Arkansas 
plants and the 8t. Louis plant in late 
1974 and the first six months of 1975. 
The company responded to reduced sales 
and production both by reducing the 
workforce and by reducing hours of em¬ 
ployment in the latter part of 1974 and 
the first half of 1975. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. X conclude 
that increases of imports like or directly 
competitive with women’s footwear pro¬ 
duced at the Johansen Brothers Shoe 
Company contributed importantly to the 
total or partial separation of the workers 
of the firm. In accordance with the pro¬ 
visions of the Act I moke the following 
certification: 

All hourly, eslsried and piecework em¬ 
ployees engaged in the production of upper* 
for women's shoes at the SL Louli plant of 
the Johansen Brothers Shoe Company who 
became totally or partially separated from 
employment on or after November SO. 1974 
are eligible to apply for trade adjustment as¬ 
sistance under Title n. Chapter 2 of the 
Trade Act of 1074. 

Signed at Washington, D.C. this 29th 
day of October 1975. 

James P. Taylor. 

Certifying Officer 
Director. Planning and Evaluation. 

|FR Doc,75-29735 Filed 11-4-76:8:45 am) 


tial separation of a significant number of 
proportion of the workers of such firm 
or subdivision. The investigation will 
further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or threat¬ 
ened to begin and the subdivision of the 
firm involved. A group meeting the eli¬ 
gibility requirements of Section 222 of 
the Act will be certified as eligible to ap¬ 
ply for adjustment assistance under Title 
II, Chapter 2, of the Act in accordance 
with the provisions of Subpart B of 29 
CFR Port 90. 

Pursuant to 29 CFR 90.13. the peti¬ 
tioner or any other person showing a 
substantial interest In the subject mat¬ 
ter of the investigation may request a 
public bearing, provided such request is 
filed in writing with the Acting Director, 
Office of Trade Adjustment Assistance, 
at the address shown below, not later 
than November 17,1075. 

The petition filed in this case is avail¬ 
able for Inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance. Bureau of Interna¬ 
tional Labor Affairs. US. Department of 
Labor, 3rd St. and Constitution Ave., 
NW.. Washington, D.C. 20210. 

Signed at Washington. D.C. this 24th 
day of October 1975. 

Marvin M. Poors. 

Acting Director. Office of 
Trade Adjustment Assistance 

|PR Doc.76*29730 Piled 11-4-75.8:45 ami 


ancc under Title n. Chapter 2, of the Act 
in accordance with the provisions of Sub- 
part B of 29 CFR Part 90. 

Pursuant to 29 CPR 90.13. the peti¬ 
tioner or any other person showing a 
substantial Interest in the subject matter 
of the investigation may request a pub¬ 
lic hearing, provided such request killed 
In writing with the Acting Director. Of¬ 
fice of Trade Adjustment Assistance, at 
the address shown below, not later than 
November 17, 1975. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Acting Director. Office of Trade Adjust¬ 
ment Assistance. Bureau of Interna tionaj 
Labor Affairs. U.S. Department of Labor. 
3rd St. and Constitution Ave., NW 
Washington, D.C. 20210. 

Signed at Washington. D.C. this 24th. 
day of October 1975. 

Marvin M. Fooks. 

Acting Director , Office of 
Trade Adjustment Assistance 

|FR Doc.76-29740 Filed 11-4-75;8 4.1 dir 


|TA-W-4*86| 

KEYSTONE UNIFORM MFC. COMPANY, 
INC. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On October 24, 1975. the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
< M thc Act**) by the Amalgamated Cloth¬ 
ing Workers of America, on behalf of 
the workers and former workers of Key¬ 
stone Uniform Mfg. Company. Inc., Phil¬ 
adelphia. Pennsylvania (TA-W-265). Ac¬ 
cordingly. the Acting Director. Office of 
Trade Adjustment Assistance. Bureau 
of International Labor Affairs, has in¬ 
stituted an investigation as provid ed I n 
Section 221 (a* of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of Imports of articles like or 
directly competitive with police, fire, and 
high school band uniforms produced by 
Keystone Uniform Mfg. Company. Inc. 
or an appropriate subdivision thereof 
have contributed Importantly to an ab¬ 
solute decline In sales or production, 
or both, of such firm or subdivision and 
to the actual or threatened total or par- 


ITA-W-204) 

MICHAEL, INC. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On October 24. 1975. the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
(••the Act”) by the Amalgamated Cloth¬ 
ing Workers of America, on behalf of the 
workers and former workers of Michael, 
Incorporated. Philadelphia. Pennsylvania 
(TA-W-264). Accordingly, the Acting 
Director. Office of Trade Adjustment As¬ 
sistance. Bureau of International Labor 
Affairs, has instituted an investigation as 
provided in Section 221 (a) of the Act and 
29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of Imports of articles like or 
directly competitive with coats for the 
government (military) produced by 
Michael. Incorporated, or an appropriate 
subdivision thereof have contributed im¬ 
portantly to an absolute decline in sales 
or production, or both, of such firm or 
subdivision and to the actual or threat¬ 
ened total or partial separation of a sig¬ 
nificant number or proportion of the 
workers of such firm or subdivision. The 
Investigation will further relate, as ap¬ 
propriate, to the determination of the 
date on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirements of 
Section 222 of the Act will be certified 
as eligible to apply for adjustment nssLst- 


[TA-W-2891 

PURITAN CO. 

Investigation Regarding Certification of Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

On October 24. 1975, the Department 
of Labor received a petition filed under 
Section 221(a) of the Trade Act of 1974 
rthe Act”) by the Amalgamated Cloth¬ 
ing Workers of America, on behalf of the 
workers and former workers of Puritan 
Company. Lonsdale, Pennsylvania «TA- 
W-269>. Accordingly, the Acting Dim* 
tor, Office of Trade Adjustment Assist¬ 
ance, Bureau of International Labor Af¬ 
fairs, has instituted an investigation os 
provided In Section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
Increases of imports of articles like or 
directly competitive with men’s suits pro¬ 
duced by Puritan Company, or an ap¬ 
propriate subdivision thereof have con¬ 
tributed importantly to on absolute de¬ 
cline in sales or production, or both, of 
such firm or subdivision and to the actual 
or threatened total or partial separation 
of a significant number or proportion or 
the workers of such firm or subdivision 
The investigation will further relate, a* 
appropriate, to the determination of '-»e 
date on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirement oi 
Section 222 of the Act will be certified a* 
eligible .to apply for adjustment 
ance under Title II, Chapter 2, of the A f t 
in accordance with the provisions of Su 
part B of 29 CPR Part 90. 

Pursuant to 29 CFR 90.13. the petition¬ 
er or any other person showing w sub¬ 
stantial interest in the subject matter oi 
the investigation may request 
hearing, provided such request is filed n 
writing with the Acting Director. Office 
of Trade Adjustment Assistance, at 
address shown below, not later thoi 
vember 17,1975. 
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The petition filed In this case is avail¬ 
able for inspection at the Office of the 
Acting Director. Office of Trade Adjust¬ 
ment Assistance, Bureau of Interna¬ 
tional Labor Affairs, UB. Department of 
Labor. 3rd St. and Constitution Ave„ 
NW„ Washington, D.C. 20210. 

Signed at Washington, D.C. this 24th 
day o l October 1975. 

Marvin M. Poors, 

Acting Director , Office of 
Trade Adjustment Assistance . 

[FR Doc.75-19741 Filed ll-4-75;8:45 ain) 


ITA-W-267| 

SCOTESE BROTHERS 

Investigation Regarding Certification of Eli- 
K bllity To Apply for Worker Adjustment 
Assistance 

On October 24. 1975, the Department 
of labor received a petition filed under 
Section 22Ha )of the Trade Act of 1974 
rthe Act") by the Amalgamated Cloth¬ 
ing Workers of America, on behalf of the 
workers and former workers of Scotcse 
Brothers. Philadelphia, Pennsylvania 
(TA-W-267). Accordingly, the Acting 
Director, Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, has instituted an investigation as 
provided in Section 221(a) of the Act 
and 29 CTO 90.12. 

The purpose of the investigation Is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 
rected competitive with boys' and men's 
clothing produced by Scotcse Brothers or 
an appropriate subdivision thereof have 
contributed importantly to an absolute 
decline In sales or production, or both, of 
«uch firm or subdivision and to the ac¬ 
tual or threatened total or partial sepa¬ 
ration of a significant number or propor¬ 
tion of the workers of such firm or sub¬ 
division. The Investigation will further 
relate, as appropriate, to the determina¬ 
tion of the date on which total or partial 
separations began or threatened to begin 
and the subdivision of the firm involved. 
A group meeting the eligibility require¬ 
ments of Section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment distance under Title n. Chapter 
7. of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13. the peti¬ 
tioner or any other person showing a 
jubetanttal interest In the subject mat- 
u, of 1116 inv estigatlon may request a 
public hearing, provided such request 
, filed in writing with the Acting Direc¬ 
tor. Office of Trade Adjustment Assist- 
wjee, at the address shown below, not 
mter than November 17, 1975. 

( ^tition filed In this case Is avail- 
7™J * or Inspection at the Office of the 
Acting Director, Office of Trade Adjust¬ 
ment Assistance. Bureau of Interna- 
uonal Labor Affairs. UB. Department 

3rd st * Constitution Ave., 
Washington, D.C. 20210. 

at Washington. D.C. this 24th 
uay of October 1975. 

Marvin M. Fooks. 

Acting Director, Office of 
Trade Adjustment Assistance . 

[PR Doc.75-29742 Filed 11-4-75:8:45 am] 


STATE UNEMPLOYMENT 
COMPENSATION LAWS; CERTIFICATION 

In accordance with the provisions of 
paragraph (1) of section 3303(b) of the 
Internal Revenue Code of 1954 (26 UB.C. 
3303(b) (1 >) # I hereby certify the unem¬ 
ployment compensation laws of the fol¬ 
lowing named States which heretofore 
have been certified pursuant to para¬ 
graph (3) of section 3303(b). to the Sec¬ 
retary of the Treasury’ for the 12-month 
period ending October 31,1975. 


Alabama 

Montana 

Alaska 

Nebraska 

Arizona 

Nevada 

Arkansas 

New Hampshire 

California 

New Jersey 

Colorado 

New Mexico 

Connecticut 

New York 

Delaware 

North Carolina 

District of Columbia 

North Dakota 

Florida 

Ohio 

Georgia 

Oklahoma 

Hawaii 

Oregon 

Idaho 

Pennsylvania 

Illinois 

Rhode Island 

Indiana 

South Carolina 

Iowa 

South Dakota 

Kansas 

Tennessee 

Kentucky 

Texas 

Louisiana 

Utah 

Maine 

Vermont 

Maryland 

Virginia 

Massachusetts 

Washington 

Michigan 

West Virginia 

Minnesota 

Wisconsin 

Mississippi 

Missouri 

Wyoming 


Signed at Washington, D.C., this 31st 
day of October, 1975. 

John T. Dunlop, 
Secretary of Labor . 
[FR Doc.75-29726 Filed 11-4-75:8:45 am) 


ITA-W-180(A)J 

YOUNGSTOWN LAMP PLANT OF THE 
GENERAL ELECTRIC CO. 

Notice of Negative Determination Regard¬ 
ing Eligibility To Apply for Worker Ad¬ 
justment Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA- 
W-130(A): investigation regarding cer¬ 
tification of eligibility to apply for worker 
adjustment assistance as prescribed in 
Section 222 of the Act. 

The investigation was initiated on Au¬ 
gust 27, 1975 in response to a worker 
petition received on August 26, 1975 
which was filed by the International 
Union of Electrical. Radio and Machine 
Workers (AFL-CIO) on behalf of work¬ 
ers formerly producing incandescent 
lamps at the Youngstown, Ohio Lamp 
Plant of the General Electric Company. 

The notice of Investigation was pub¬ 
lished in the Federal Register (40 FR 
41573) on September 8. 1975. No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of the General 
Electric Company, its customers, the 
U.S. Department of Commerce, the In¬ 
ternational Trade Commission, industry 
analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 


eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of Section 222 of the Trade 
Act of 1974 must be met: 

(1) that a significant number or propor¬ 
tion of the workers in such workers* firm 
or an appropriate subdivision of the Arm 
have become totally or partially separated, or 
are threatened to become totally or partially 
separated, 

(2) that sales or production, or both, of 
such Arm or subdivision have decreased ab- 
aolutely, and 

(3) that increases of imports of articles 
like or directly competitive with articles pro¬ 
duced by such workers’ Arm or an appro¬ 
priate subdivision thereof contributed im¬ 
portantly to such total or partial separation, 
or threat thereof, and to such decline In sales 
or production. 

For purposes of paragraph (3). the term 
"contributed importantly'* means a cause 
which Is important but not necessarily mors 
important than any other cause. 

Significant Total or Partial 
Separations 

The average number of production 
workers decreased 5 percent in the first 
eight months of 1975 compared to the 
like period in 1974. Average weekly hours 
rose eight percent In the first eight 
months of 1975 compared with the same 
period in 1974. 

Sales or Production, or Both, Have 
Decreased Absolutely 

Production at the Youngstown plant 
increased 28 percent in the first eight 
months of 1975 compared to the same 
period in 1974. Shipments increased 22 
percent In the first eight months of 1975 
compared to the first eight months of 
1974. 

Increased Imports Contributed 
Importantly 

Imports of articles like or directly 
competitive with those produced at the 
Youngstown plant decreased 32 percent 
from 186.8 million units in 1973 to 126.3 
million units in 1974. The ratios of im¬ 
ports to domestic consumption and im¬ 
ports to production declined from 9.9 
percent and 10.8 percent respectively in 
1973 to 7.7 percent and 8.2 percent In 
1974. 

The evidence developed In the Depart¬ 
ment's investigation indicates that the 
separation of employees working at the 
Youngstown plant was not caused by an 
increase in competitive imports. G.E. im¬ 
ported incandescent lamps like those 
made at Youngstown: however, these im¬ 
ports declined absolutely and relatively 
from 1973 to 1974. 

Operations at Youngstown were de¬ 
pendent on G.E/s total incandescent 
lamp business. Total G.E. lamp sales were 
adversely affected In late 1973 and 1974 
by tlie energy crisis and the general eco¬ 
nomic recession. In early 1975 when lamp 
Inventories had declined and the domes¬ 
tic lamp market had stabilised, produc¬ 
tion at Youngstown and total O.E. lamp 
sales began to rise. 

Conclusion 

After careful review of the facts ob¬ 
tained In the investigation, I conclude 
that increases of imports like or directly 
competitive with the Incandescent lamps 
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produced at the Youngstown. Oliio Lamp 
Plant of the General Electric Company 
did not contribute Importantly to the 
total or partial separations of the work¬ 
ers at such plant. 

Signed at Washington D.C. this 25th 
day of October 1975. 

HumaitT N. Blackman. 

Associate Deputy Under Sec¬ 
retary for Trade and Adjust¬ 
ment Policy. 

(FR Doc,76-29732 Fllad 11-4-76:8:46 am| 

CONSUMER PRODUCT SAFETY 
COMMISSION 

TRI-FOAM SLEEP PRODUCTS. INC. 

Commencement of Enforcement 

Proceeding and Prehearing Conference 

Tri-Foam Sleep Products. Inc., a cor¬ 
poration. and Samuel Sidroff, indi¬ 
vidually and as an officer of the corpo¬ 
ration. 

Notice is hereby given that a pre- 
hearing conference * In the above- 
entitled matter will be held on Novem¬ 
ber 7.1975.10 o.m.. pursuant to an order 
served bv Administrative Law Judge Paul 
N. Pfeiffer. This notice is given pursuant 
to the Consumer Product Safety Com¬ 
mission's Proposed and Interim Rules of 
Practice for Adjudicative Proceedings 
published on July 23, 1974 *39 FR 26848 > 
and which governs adjudicative proceed¬ 
ings in this matter. 

A Notice of Enforcement* has been 
prepared by the Commission's staff, is¬ 
sued by the Commission and served upon 
Tri-Foam Sleep Products. Inc., and 
Samuel Sidroll. individually and as an 
officer of the corporation ‘the respond¬ 
ents! as required by the above referenced 
Rules. In this Notice of Enforcement the 
staff alleges that respondent's are now 
and have been engaged in the manu¬ 
facturing for sale, sale and offering for 
sale, in commerce, and have introduced, 
delivered for introduction, transported 
and caused to be transported in com¬ 
merce. and have sold or delivered after 
sale or shipment in commerce, products, 
as the terms "commerce" and ■•product”, 
are defined in the Flammable Fabrics 
Act. These products fall to conform to 
the requirements of an applicable stand¬ 
ard as required by section 3<a> of the 
Flammable Fabrics Act (15 U.S.C. 1192). 

Among such products mentioned above 
are mattresses manufactured by respon¬ 
dents which are subject to the Standard 
for the Flammability of Mattresses, IT 
4-72, but which were not manufactured 
and sold in conformance with all of the 
requirements of the Standard in that re¬ 
spondents. after the effective date of the 
Standard. <a> failed to affix required 
warning labels to mattress* manufac¬ 
tured from June 22, 1973 through Dum¬ 
ber 22, 1973, (b> since December 23, 
1973. failed to carry out required flam¬ 
mability tests on the mattresses, and (c) 
failed to maintain required rcords per¬ 
taining to the manufacture, flammabil¬ 
ity testing and sal of the mattresses. This 


1 FUcd as part of the original document. 


defect may also be an unfair method of 
competition and an unfair and deceptive 
act within the Intent and meaning of 
section 5 of the Federal Trade Commis¬ 
sion Act *15 U.S.C. 45). 

The docket In this matter is available 
in the Office of the Secretary of the Com¬ 
mission. Any person, other than the re¬ 
spondents. who desires to become a party 
to the procedure*, to partciipate in the 
prehearing conference, or to testify at 
the hearing, may request to do so by 
writing to the Honorable Paul N, Pfeif¬ 
fer. Administrative Law Judge, Consum¬ 
er Product Safety Commission. Room 
1000, Washington, D C. 20207 or by tele¬ 
phoning <202> 634-7171 by close of busi¬ 
ness November 6.1975. 

Dated: October 31, 1975. 

Sadyj: E. Dunn, 

Secretary . 
Commission 

[ FR Doc-75- »8S2 Filed 11 4 75:8:45 ad> • 


INTERSTATE COMMERCE 
COMMISSION 

IRREGULAR-ROUTE MOTOR COMMON 
CARRIERS OF PROPERTY 

Elimination of Gateway Applications 

October 30. 1975. 

The following applications to elimi¬ 
nate gateways for the purpose of reduc¬ 
ing highway congestion, alleviating air 
and noise pollution, minimizing safety 
hazards, and conserving fuel have been 
filed with the Interstate Commerce Com¬ 
mission under the Commi ssion 's Gate¬ 
way Elimination Rules (49 CFR 1065(d) 
(2>)» and notice thereof to all interested 
persons is hereby given as provided in 
such rules. 

Carriers haring a genuine interest in 
an application may file an original and 
three copies of verified statements in op¬ 
position with the Interstate Commerce 
Commission within 30 days from the date 
of publication. (This procedure Is out¬ 
lined In the Commission's report and 
order in Gateway Elimination. 119 
M.C.C. 530.) A copy of the verified state¬ 
ment in opposition must also be served 
upon applicant or its named representa¬ 
tive. The verified statement should con¬ 
tain all the evidence upon which Pro¬ 
testant relies In the application proceed¬ 
ing including a detailed statement of 
Protestant's interest In the proposal. No 
rebuttal statements will be accepted. 

No. MC 60186 (Sub-No. 51G). (Cor¬ 
rection!. filed January 28, 1974, pub¬ 
lished In the Fedehal Register Issue of 
February 20.1975 and republished as cor¬ 
rected this issue. Applicant: NELSON 
FREIGHTWAYS. INC.. 47 East Street. 
Rockville. Conn. 06066. Applicant** rep¬ 
resentative: Edward G. VUlolon. Suite 
1032. Pennsylvania Building, Pennsyl¬ 
vania Avenue and 13th 8trcet. N.W.. 
Washington. D.C. 20004. Authority 
sought to operate as a common carrier, 
by motor vehicle, over Irregular routes, 
transporting: General commodities, (ex¬ 
cept those of unusual value. Classes A 
and B explosives, livestock, household 
goods os defined by the Commission, 


commodities in bulk, commodities re¬ 
quiring special equipment), cl) between 
points In New Hampshire, on the one 
liand, and. on the other, points in Malm 
and those in Worcester, Springfield and 
Lowell. Mas*.. *2) between Albany. N.Y 
Waterbury and South Windsor, Conn 
and Hackensack and Cherry Hill, N.J.. on 
the one bund, and. on the other, point 
In New York (except those on and east of 
New York Highway 112!. Pennsylvania, 
Delaware, Maryland and the Distric t of 
Columbia, and (3) between points in 
Maiue and New Hampshire, on the one 
hand, and. on the other, point* in New 
York ‘except those on and east of Neu 
York Highway 112). The purpose of thl« 
filing 1$ to eliminate the gateways of 
Worcester. Springfield and Lowell, Ma 
Albany, N.Y., Hackensack and Chen 
Hill. N.J. and South Windsor and Water- 
bury. Conn. The purpose of this repub- 
llcatlon Is to state that the correct num¬ 
ber is MC 60186 (Sub-No. 510). In lieu 
of the previously published number 
MC 60186 * Sub-No. 51 ). 

The following letter-notices of pro¬ 
posals to eliminate gateways for the pur - 
pose of reducing highway congestion 
allcvlAtlng air and noise pollrn. i 
minimizing safety hazards, and conser v¬ 
ing fuel have been filed with the Inter¬ 
state Commerce Commissioner under the* 
Commission's Gateway Ellminu !u. n 
Rule* ‘49 CFR 1065), and notice ibeie- 
of to all Interested persons is hcreb 
given a* provided In such rules. 

An original and two copies of protu t 
against the proposed elimination of any 
gateway herein described may be filed 
with the Interstate Commerce Cornu j - 
5 lon on or before November 17, 1975. A 
copy must also be served upon applirar 
or it* representative. Protests agaimt the 
elimination of a gateway will not opera n 
to stay commencement of the propv d 
operation. 

Successively filed letter-notices of the 
name carrier under these rule* will be 
numbered consecutively for convenien * 
in identification. Protest*. If any. or: i. 
refer to such letter-notices by number 

No. MC 19227 (8ub-No. E6>. filed 
April 2. 1974. Applicant: LEONARD 
BROS TRUCKINO CO., INC.. P O. Box 
52062, Minmt. Fla. 33152. Applicants rep¬ 
resentative: J. Fred Dewhurst, (sairu 
above). Authority sought to operate 
a common carrier . by motor vehicle. ov< 
Irregular routes, transporting: (M com¬ 
modities. (except boats), and (except utt 
field equipment) the transportation 
which because of their size or weight re- 
quire the use of special equipment, and 
(2) self m propelled articles . each weight 
15,000 pounds or more and relate 
machinery, tools, parts and supplier m 
connection therewith, between points in 
that part of Texas south of Culberson. 
Reeve*, Pecos, Crockett, Sutton, Klmb e. 
Mason. Llano, Burnet. Travis, Lee. Bui- 
leson, Bryan. Grimes. Montgomery. Sat. 
Jacinto, Polk. Tyler. Jaspei and Newton 
counties, on the one hand. and. on 
other, points in that part of Alaba un- 
east and south of Cherokee. Calhoun 
Telladega. Coosa, Autauga, Lowndt* 
Wilcox. Monroe. Conecuh and Escambn 
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Comities, Connecticut, Delaware, that 
part or Georgia east and south of Fan¬ 
nin, Murray, Gordon and Floyd Coun¬ 
ties. Maine. Maryland. Massachusetts, 
New Hampshire, New Jersey, that part of 
New York east and south of Wayne, 
Scncca, Yates and Steuben Counties, that 
part of North Carolina east and south 
of Swain, Graham and Cherokee Coun¬ 
ties. that part of Pennsylvania cast and 
south of Potter, Elk, Jefferson. Indiana 
v.'cstmoreland and Fayette Counties. 
f?hode Island, South Carolina, that part 
of Tennessee east and south of Hawkins. 
Hamblen, Jefferson and Sevica Counties, 
Vermont, that part of Virginia east and 
south of Buchanan. Dickenson and Scott 
Counties, that part of West Virginia east 
and south of Monongalia. Marion. Harri¬ 
son, Lewis, Braxton, Clay, Kanawha. 
Boone. Logan and Mingo Counties, and 
the District of Columbia. The purpose of 
this filing is to eliminate the gateway of 
i • nsacola, Fla. 

No. MC 49052 (Sub-No. E17) (Cor¬ 
rection). filed June 4, 1974. published in 
the Federal Register July 15, 1975 Ap¬ 
plicant: MACON TRADING POST. INC.. 
103 Cherry St . Macon, Ga. 31208. Ap¬ 
plicant's representative: Thomas R 
Kingsley. 1819 H St., NW., Washington, 
D.C. 20008. Authority sought to operate 
a common carrier, by motor vehicle, 
over Irregular routes, transporting: 
Household poods, as defined by the Com¬ 
mission. between points in Lee. Macon. 
Bussell, Bullock, Barbour. Pike. Coffee, 
Dale, Henry. Covington, Geneva and 
Houston Counties, Ala., on the one hand, 
and. on the other, point* in Kentucky; 
between points in Alabama In and south 
of Lee, Macon. Elmore, Montgomery. 
D'wndes, Butler. Conecuh. Escambia, 
Be.id win and Mohile Counties, on the 
one hand, and, on the other, points in 
Kentucky, in and east of Meade. Hardin. 
Larue. Green . Adair . and Cumberland 
Counties: between points in Alabama in 
and sou til of Lee, Macon, Elmore, Aut- 
au K a, Lowndes. Wilcox. ClArke. and 
NV ishington Counties, on the one hand, 
and, on the other, points in Kentucky in 
and east of McCreary. Pulaski. Lincoln, 
Gurard. Jessamine, Woodford, Scott. 
Owen, Gallatin and Boone Counties: and 
b tween points in Dallas, Marengo, and 
Choctaw Counties, Ala., on the one hand, 
and. on the other, points in Kentucky in 
and east of Whitley, Laurel. Rockcastle, 
Madison; Jessamine, Fayette. Scott, - 
Owen. Gallatin, and Boone Counties. The 
purpose of this filing is to eliminate the 
gateway of Muscogee County. Oa. The 
Purpose of this correction is to clarify 
the territorial descriptions. 

No. MC 49052 (Sub-No. E23). (Correc- 
Lon), filed June 4. 1974. published in the 
Pvderal Register August 12, 1975. Appli¬ 
cant: MACON TRADING POST. INC.. 
103 Cherry St.. Macon. Ga. 31208. Appli¬ 
cant’s representative: Thomas R. Kings- 
J2* : H. St.. N.W.. Washington. D.C. 
-^008. Authority sought to operate as a 
common carrier . by motor vehicle, over 
irregular routes, transporting: House¬ 
hold poods, as defined by the Commis¬ 
sion, between points in Lee. Macon. Rus- 
Bullock. Barbour. Pike. Coffee. Dale, 


Henry. Covington. Geneva and Houston 
Counties, Ala., on the one hand, and. on 
the other, points In Kentucky; between 
points in Alabama in and south of Lee. 
Macon. Elmore, Montgomery. Lowndes. 
Butler. Conecuh, Escambia. Baldwin and 
Mobile Counties, on the one hand. and. 
on tiie other, points in Kentucky, in and 
east of Meade . Hardin . Larue , Green , 
Adair , and Cumberland Counties; be¬ 
tween points In Alabama In and south ot 
Lee. Macon. Elmore. Autauga, Londcs, 
Wilcox. Clarke, and Washington Coun¬ 
ties, on the one hand, and on the other, 
points in Kentucky in and cast of Mc¬ 
Creary. Pulaski, Lincoln, Garrard. Jes¬ 
samine, Woodford. Scott, Owen. Gallatin 
and Boone Counties; and, between points 
in Dallas. Marengo, and Choctaw Coun¬ 
ties. Ala., on the one hand, and, on the 
other, points in Kentucky in and east of 
Whitley. Laurel. Rockcastle, Madison, 
Jessamine. Fayette, Scott. Owen, Gal¬ 
latin, and Boone Counties. The purpose 
of this filing is to eliminate the gateway 
of Muscogee County. Ga. The purpose of 
this correction Is to clarify the territorial 
descriptions. 

No. MC 61825 (Sub-No. E621), (Cor¬ 
rection) , filed May 13. 1974. Published in 
Federal Register October 21. 1975. Ap¬ 
plicant: ROY STONE TRANSFER COR¬ 
PORATION. P.O. Box 385. Collinsville. 
Va. 24078. Applicant's representative: 
Harry J. Jordan. 1000 16th St.. N.W., 
Washington. D.C. 20036. Authority 
sought to operate as a common carrier. 
by motor vehicle, over Irregular routes, 
transporting: Iron and Steel products, 
between points in Monroe County, Ohio 
within 50 miles of Steubenville. Ohio, on 
tiie one hand, and, on the other, points 
in Berkeley, Jefferson, and Morgan 
Counties. W. Va. The purpose of this 
filing Is to eliminate the gateway of 
Weirton. W. Va. The purpose of this cor¬ 
rection Is to reflect the appropriate Sub- 
No. E621 previously published as E613. 

No. MC 61825 (Sub-No. E622>. (Cor¬ 
rection). filed May 13. 1874. Published in 
Federal Register October 21. 1875. Ap¬ 
plicant: ROY STONE TRANSFER COR¬ 
PORATION, P.O. Bo* 385, Collmsville, 
Va. 24078. Applicant’s representative: 
Harry J. Jordan. 1000 16th Street. N W , 
Washington. D.C. 20036. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Iron and steel products[ 
between points In Jefferson County, Ohio 
on the one hand, and, on the other, points 
In Pennsylvania except point* in Alle¬ 
gheny. Crawford, Mercer, Armstrong. 
Erie, Venango. Beaver. Forest, Warren, 
Butler, Greene, Washington. Clarion, 
and Lawrence Counties. The purpose of 
this filing is to eliminate the gateway of 
Weirton, W. Va. The purpose of this cor¬ 
rection is to reflect the appropriate Sub- 
No. E622 previously published as E614. 

No. MC 01825 (Sub-No. E623). (Cor¬ 
rects, filed May 13, 1974. Published in 
Federal Register October 21. 1975. Ap¬ 
plicant: ROY STONE TRANSFER COR¬ 
PORATION. P.O. Box 385. Collinsville. 
Va. 24078. Applicant's representative: 
Harry J. Jordan, 1000 10th St.. NW. 


Washington, D.C. 20036. Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: Iron and steel products, 
between points In Westmoreland County. 
Pa., within 50 miles of Steubenville, Ohio, 
on the one hand. and. on the other* 
points in Boone. Lincoln. Pleasants. 
Wavne. Cabell. Logan. Putnam. Wirt, 
Jackson. Mason. Ritchie. Wood. Ka¬ 
nawha. Mingo, and Roane Counties. W. 
Va. The purpose of this filing is to elim¬ 
inate the gateway of Weirton, W. Va. 
The purpose of this correction is to re¬ 
flect the appropriate Sub-No. E623 pre¬ 
viously published as E615. 


rection). filed May 13, 1974. Published In 
Federal Register October 21. 1975. Ap- 
plicant: ROY STONE TRANSFER 
po Box 385 ‘ Collinsville. Va. 
24078. Applicant's representative: Harry 
J. Jordan, 1000 I6th St.. NW.. Washing¬ 
ton, D.C. 20030. Authority sought to op- 
erat * d common carrier, by motor ve¬ 
hicle. over irregular routes, transporting: 
Iron and steel products, between points 
in Columbiana County. Ohio, on the one 
hand, and on the other, points In Penn- 
Wvanla (except points Jn Allegheny, 
Armstrong. Beaver, Butler, Cameron 

S??*!? 1 ?’ £ taMlWd . Crawford, Clinton! 
Elk. Erie. Forest, Indiana, Jefferson, Law¬ 
rence, McKean, Mercer. Potter. Venango. 
Warren, Washington, and Wes moreland 
Counties). The purpose of this filing is 
12 ,, gateways of Weirton. 

w. Va. The purpose of this correction is 
to reflect the appropriate Sub-No. E824 
previously published as E616. 

No. MC 64832 (Sub-No. E625). (Cor¬ 
rection >. filed June 3. 1974. Published In 
Federal Register October 21. 1975. Ap¬ 
plicant: ROGERS CARTAGE CO.. 10733 
S Cicero Ave., Oak Lawn, Hi. 60453. Ap¬ 
plicant s representative: w. P. Farrell 
(same as above). Authority sought to op-‘ 
erate as a common carrier, by motor ve- 
r„ Cl< \, 0V ^ , " cgular routes, transport¬ 
ing: liquid chemicals, in bulk, in tank 
vehicles, from the plant sites of Baird 
Chemical Industries, Inc., located at or 
near Mapleton. Ill., to those points in 
J”™*?** or L and wcsl ot a line begin¬ 
ning at the lllinols-Kcntucky State line 
and extending along Kentucky Highway 
At tf-8- Alternate Highway 

v. „ the Kcn tucky-Tennessoe State 
line. The purpose of tills filing is to elim¬ 
inate the gateway of St. Louis. Mo. The 
purpose of this correction Is to reflect the 
appropriate Sub-No. E625 previously 
published as E139. 


ioUD-No. E34» filed 
February 2, 1975. Applicant* Tower 
LINES. INC., PO. Box COloNKg 
W. Va. 26003. Applicant's repmentiu^ 
G. V. Thieroff, (same as above). Au- 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: roof deck (except 
commodities which because of size or 
weight require the use of special equip¬ 
ment), (A) from points in Ashtabula. 
Lake. Geauga. Trumbull. Cuyahoga 
Summit and Portage Counties, Ohio, to 
points In New York east of UB. Highway 
81; (B) from points in Ohio to points 
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tn Maine, District of Columbia. New 
Hampshire, Connecticut, Rhode Island. 
Maryland. Delaware. Massachusetts. 
New Jersey, and points in Pennsylvania 
on and east of U.S. Highway 15; <C> 
from points in Ohio on. west, and south 
of a line beginning at the Ohio-West 
Virginia State line, and extending along 
Ohio Highway 43 to JuncUon U S. High¬ 
way 30. thence along U.S. Highway 30 to 
Ohio Highway 4. thence along Ohio 
Highway 4 to Lake Erie, to points in 
Vermont; (D) from points in Ohio on. 
and west of U.S. Highway 250. to points 
in Pennsylvania east of U.S. Highway 
219; <E> from points in Ohio on and 
north of Interstate Highway 70. to points 
in Virginia on and east of U.S. Highway 
202; <F> from points in Ashtabula. Lake, 
Medina. Geauga, Trumbull, Mahoning. 
Belmont, Wayne, Tuscarawas, Portage. 
Carroll. Jefferson. Harrison. Summitt, 
Cuyahoga. Columbiana and Stark Coun¬ 
ties, Ohio, to points in Tennessee; (O) 
from points in Ashtabula, Trumbull. 
Mahoning and Columbiana counties. 
Ohio. U> points in Kentucky; <H> from 
points In Trumbull. w Mahoning, Stark. 
Columbiana. Carroll, Jefferson, Harri¬ 
son, Belmont and Monroe counties. 
Ohio, to points in Indiana and Michigan; 
(I) from points in Columbiana, Jeffer¬ 
son, Harrison, Belmont, and Monroe 
counties. Ohio, to points in Illinois; <J) 
from points in Columbiana, Mahoning. 
Jefferson, Harrison, Belmont, Monroe 
and Washington counUes, Ohio, to points 
in Wisconsin; (K) from points in Ash¬ 
tabula, Trumbull, Mahoning. Summitt 
Portage. Medina, Lorain. Cuyahoga. 
Lake*. Geauga. Columbiana. Stark, 
Wayne. Huron, and Erie counties. Ohio 
to points in Missouri, Iowa, and Minne¬ 
sota. The purpose of this filing is to 
eliminate the gateway of Martins Ferry. 
Ohio, and Beech Bottom, W. Va. 

No. MC 92983 <Sub-No. E19). filed 
June 4, 1974. Applicant; AMERICAN 
BULK TRANSPORT CO., 818 Grand 
Ave„ P.O. Box 2508. Kansas City. Mo 
64142. Applicant’s representative: H. B. 
Foster. (same as above L Authority 
sought to operate as a common carrier , 
by motor vehicle, over Irregular routes, 
transporting: (A) cottonseed oil. soy¬ 
bean oil and blends thereof, in bulk, in 
tank vehicles, from points in South Car¬ 
olina to Kansas City, Mo.; (B) cotton¬ 
seed oil, soybean oil and blends thereof, 
cottonseed oil products, and soybean oil 
products, (except soap products & paints) 
in bulk, in tank vehicles; from points in 
South Carolina to Osceola, Ark., and 
Dallas. Tex.; <c> vegetable oil and vege¬ 
table oil products, (except soap prod- 
ducts and paint* in bulk, (l) from points 
in South Carolina located in Barnwell, 
Allendale, Bamberg. Colleton, Hampton. 
Jasper, and Beauford Counties and 
those parts of Charleston County lo¬ 
cated south of the Cooper River includ¬ 
ing the Charleston Commercial Zone 
to points in Michigan located in Mar¬ 
quette. Iron, Barga, Houghton. Kewee¬ 
naw. Onlonagon. and Gogeric Counties; 
(2) from points in South Carolina lo¬ 
cated in Spartanburg. Darlington. 
Cherokee. Union. York. Chester. Lan¬ 


caster, Kershaw*. Chesterfield. Marlboro, 
Lee, Florence. Dillon, Marion and Horry 
Counties to points in Mississippi located 
in Adams County on and west of U.S. 
Highway 61 and points in Jefferson, 
Clarbome, Warren, Issaquena. Sharkey, 
Washington. Hunphreys. Lc Fiore, 
Tallahatchie, Panola, Tate, De Sola. 
Tunica. Quitman, Coahoma. Bolivar and 
Sunflower Counties. 

(3) From points in South Carolina lo¬ 
cated in and west and south of Pickens. 
Anderson, Abbeville, Greenwood, Saluda, 
Lexington, Calhoun. Orangeburg. Berke¬ 
ley and Charleston Counties except Jas¬ 
per County and those portions of Beau¬ 
fort County located south of Broad River 
to points In Louisiana west and north of 
a line beginning at the Louisiana-Texas 
State line and extendng east along In¬ 
terstate Highway 10 to its junction with 
Louisiana Highway 27. thence north 
along Louisiana Highway 27 to junction 
with U.S. Highway 190. thence east on 
UB. Highway 190 to its junction with 
Louisiana Highway 112, thence cast and 
north on Louisiana Highway 112 to Us 
Intersection with the southern boun¬ 
dary of Rapides Parish, thence along 
the southern and eastern boundaries of 
Rapides, La Salle, Caldwell. Ouachita 
and Morehouse Parishes to the Arkan- 
sas- Louisian a State line; (4> from points 
in South Carolina located in and north 
of Greenville, Laurens, Newberry, Rich¬ 
land. Sumter, Clarendon. Williamsburg 
and Georgetown CounUes to points In 
Louisiana located in and north and west 
of Concordia. Avoyelles. St. Landry, 
Lafayette and Vermillion Parishes; (D> 
vinegar, in bulk, in tank vehicles, from 
points in South Carolina to points in 
Arkansas; (E) fats and oils intended for 
use as animal and poultry feed or ingre¬ 
dients, In bulk, in tank vehicles, from 
points in SouUi Carolina to points in 
Arkansas; (P) chemicals (except liquid 
hydrogen, nitrogen, and oxygen to mis¬ 
sile storage, launching or test facilities 
or plants producing liquid hydrogen, 
nitrogen and oxygen and (except petro¬ 
leum and petroleum products) in bulk. 

< 1) from points in 8outh Carolina loca¬ 
ted in Aiken. Barnwell, Allendale. Bam¬ 
berg. Colleton. Hampton, Jasper. Beau¬ 
fort, and Charleston Counties to points 
in Minnesota located on and west of a 
line beginning at the Minnesota-Iowa 
State line and extending north along 
Minnesota Highway 15 to junction with 
U.8. Highway 12. thence west along UB. 
Highway 12 to the junction with Minne¬ 
sota Highway 4, thence north on Minne¬ 
sota Highway 4 to Junction wiUi Inter¬ 
state Highway 94. thence vest on Inter¬ 
state Highway 94 to JuncUon with UB. 
Highway 71. Uinece north on U.8. High¬ 
way 71 to Its junction with Minnesota 
Highway 72 in Blacqduck, thence north 
on Minnesota Highway 72 to the Ca¬ 
nadian Border. 

<2> From points in South Carolina to 
points tn Missouri located north and 
west of a line beginning at the Iowa- 
Mlssouri State line and extending south 
on UB. Highway 63 to its junction with 
U.S. Highway 36. thence west on UB. 
Highway 36 to its junction with Missouri 
Highway 3, thence south on Missouri 


Highway 3 to Its junction with Missouri 
Highway 5, thence south on Missouri 
Highway 5 to JuncUon with Missouri 
Highway 87. thence south on Missouri 
Highway 87 to the Intersection with the 
southern boundary on Moniteau County, 
thence along the eastern and southern 
boundaries of Moniteau, Morgan, Ben¬ 
ton. Hickory. Cedar, Dade and Jasper 
Counties to the Missouri-Kansas State 
line; <G> acids and liquid chemicals < ex¬ 
cept hydrogen, nitrogen and oxygen to 
missile storage, launching or test facili¬ 
ties or plants producing liquid hydrogen, 
nitrogen and oxygen and (except those 
derived from petroleum and petroleum 
products) in bulk, in tank or hopper ve¬ 
hicles; (1) from points in South Carolina 
to points in Texas located in and north 
and west of Parmer. Deaf Smith, Ran¬ 
dall, Carson, Gray and Hemphill Coun¬ 
Ues: (2) from points in South Carolina 
located in and north and cast of Spart¬ 
anburg. Union. Fairfield, Richland, 
Sumter, Clarendon, Beriekey and 
Charleston Counties to points in Texas 
located in Cochran. Bailey. Lamb. Hale. 
Castro. Swisher, Briscoe, Armstrong. 
Donley, Collingsworth and Wheeler 
Counties; (H) Acids and Chemicals, 'ex¬ 
cept liquid hydrogen, oxygen, or nitrogen, 
to missile storage or missile launch! n : 
sites, missile test faclliUes or manufac¬ 
turing plants producing liquid oxygen, 
hydrogen, or nitrogen In bulk; G> from 
points in South Carolina to points in 
South Dakota, North Dakota, Wyoming. 
Montana, and Idaho: <2> from points In 
South Carolina to points in Arizona. Cal¬ 
ifornia. Nevada, Oregon, and Utah: <3> 
from points in South Carolina to points 
In New Mexico except Lea and Eddy 
CounUes. 

<4> From points tn South Carolina lo¬ 
cated in and north and east of Spartan¬ 
burg. Union. Fairfield, Richland. Sumter. 
Clarendon. Williamsburg and George- 
tow n CounUes to points In Lea and Eddy 
CounUes, New Mexico; (I) Acids and 
chemicals (except liquid hydrogen, ni¬ 
trogen and oxygen to missile storage, 
launching or test facilities or plants pro¬ 
ducing liquid hydrogen, nitrogen and 
oxygen), in bulk, in tank or hopper ve¬ 
hicles; (l) from points in South Caru- 
lina to points in Oklahoma located in 
and north and west of Beckham. Custer. 
Blaine, Kingfisher, Logan. Payne. Pow- 
nee. Osage. Washington and Nownta 
Counties; (2) from points in South Caro¬ 
lina located in and north and east of 
Spartanburg, Union, Fairfield. Richland, 
Sumter, Clarendon, Berkeley and 
Charleston CounUes to points in Okla¬ 
homa located in Harmon. Greer, Jack- 
son. Kiowa. Washita. Caddo, Canadian. 
Oklahoma. Lincoln. Creek. Tulsa. Rog¬ 
ers. Craig and Ottawa CounUes; (3> 
from points in South Carolina to points 
in Iowa located in and west of Worth, 
Cerro Gordo, Franklin, Hardin, Story. 
Polk, Warren, Lucas and Wayne Coun¬ 
ties; (4) from points in South Carolina 
located in and south of Abbeville, Green¬ 
wood. Saluda, Lexington. Richland. 
Sumter. Florence. Marion and Horr> 
Counties to points in Iow r a located » 
Marshall. Jasper, and Marlon Counties 
those portions of Monroe and Appa- 
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roosc located on and west of U.S. High¬ 
way 63, and those portions of Mitchell. 
Floyd. Butler and Grundy Counties lo¬ 
cated on and west of a line starting at 
the Iowa-Minnesota State line and ex¬ 
tending south along UR. Highway 218 to 
junction with U,S. Highway 18, thence 
south on U.S. Highway 18 to Charles 
City, thence west and south on Iowa 
Highway 14 to Grundy Center, thence 
esiat and south on unnumbered Highway 
to the Southern boundary of Grundy 
County; <5) from points in South Caro¬ 
lina to points in Missouri located in and 
west of Putnam. Sullivan. Linn. Chari¬ 
ton, Saline. Pettis, Benton. St. Clair. 
Cedar. Dade and Parton Counties and 
that part of Jasper County located on 
and west of UR. Highway 71. and points 
in Colorado. Kansas, and Nebraska. 

(6) From points in South Carolina 
located in Jasper and Beaufort Counties 
to points in Minnesota located on and 
west of a line beginning at the Canadian 
Border and extending south along U.S. 
Highway 75 to Junction with Minnesota 
Highway 11. thence west on Minnesota 
Highway 11 to junction with Minnesota 
Highway 220 to east Grand Forks on 
Mmncsota-North Dakota State line; <J) 
Liquid chemicals, (except hydrogen, ni¬ 
trogen and oxygen to missile .storage, 
launching sites or test facilities or plants 
producing liquid hydrogen, nitrogen, and 
oxygen) , in bulk, in tank or hopper ve¬ 
hicles; from points in South Carolina 
located in Lancaster. Kershaw. Chester¬ 
field. Lee. Darlington, Marlboro, Dillon. 
Florence. Marlon. Williamsburg. George¬ 
town and Horry Counties and points on 
and east of a line extending from the 
South Carolina-North Carolina State 
line along U.S. Highway 321 to the junc¬ 
tion of South Carolina Highway 87. at 
Chester, thence along South Carolina 
Highway 97 to the western border of 
Lancaster County to points in Texas lo¬ 
cated in Hartley. Sherman and Dallam 
Counties; <K> Acids and chemicals, (ex¬ 
cept liquid hydrogen, oxygen, or nitro¬ 
gen to missile storage or missile launch¬ 
ing Kites, missile test facilities or manu¬ 
facturing plants producing liquid oxy¬ 
gen, hydrogen, or nitrogen), in bulk, 
from points in South Carolina to points 
in Washington. The purpose of this til¬ 
ing is to eliminate the gateways of; <A> 
Memphis, Tenn.. and Evadale. Ark.; (B) 
Memphis, Tenn.: <C) Memphis. Tenn.; 

Memphis. Tenn.; (E) points in Ar¬ 
kansas within the Memphis. Tenn.. 
Commercial Zone; (F)(1) Kansas City. 
Kans,- Missouri Commercial zone, and 
Iowa City, Iowa <a point within 15 miles 
of Windham, Iowa); (F) (2) Kansas 
Cijy Kans.-Missouri. Commercial zone; 
iG) Kansas City, Kans.-Missouri Com¬ 
mercial zone, and Lawrence. Kansas; 
HMD Kansas. City. Kans.; (HH2)- 

Kansas City, Kans.-Missouri Com¬ 
mercial zone; <I)<l)-(5) those points 
“} ly) th Olathe, Kans., and Kansas 
CU.v Kans,, commercial zones; (1X6) 
those points that are In both the Olathe. 
Kans., and Kansas City. Kans.. commer¬ 
cial /.ones, and the plantsite of Iowa- 
° Oenburg Terminal, Inc., located ap- 
Pioxlmately two miles south of Gutten- 
ourg, Iowa; (J) those points that are in 


NOTICES 

both the Olathe, Kans., and Kansas City, 
Kans., commercial zone, and Springfield, 
Mo.; and (K) Kansas City. Kans-Mis¬ 
souri Commercial zone. 

No. MC 113855 (Sub-No. E24. filed May 
30. 1974. Applicant: INTERNATIONAL 
TRANSPORT, INC., 2450 Marlon Rd.. 
8R„ Rochester. Minn. 55901. Applicant’s 
representative: Michael E. Miller. 502 
First Nat’l Bank Bldg., Fargo, N. Dak. 
58102. Authority sought to operate as a 
common carrier . by motor vehicle, over 
irregular routes, transporting: (1) load- 
cm. conveyors, screens, grizzlies and at¬ 
tachments. accessories and parts, which 
because of their size or weight require 
the use of special equipment, and (ill 
self-propelled articles, described in (1) 
above, each weighing 15,000 pounds or 
more, and related parts , moving in con¬ 
nection therewith, (restricted to com¬ 
modities transported on trailers), re¬ 
stricted in (1) and (ii) above against 
tile transportation of iron and steel ar¬ 
ticles. (A)(1) from points in Iowa and 
points in Nebraska on and east of U.S. 
Highway 81 and on and north of Ne¬ 
braska Highway 92. to points in Idaho 
- and Nevada; (2) from points in Nebraska 
on and east of U.8. Highway 281, to 
points In Boundary County. Idaho: (3) 
from points In Nebraska, to points in 
New York on and east of a line beginning 
at Lake Ontario and extending along 
New York Highway 57 to junction inter¬ 
state Highway 81. to the New York- 
Pennsylvania State line, and points in 
Connecticut, Rhode Island, Massachu¬ 
setts. Vermont, New Hampshire and 
Maine: (4) from points in Nebraska 
west of U.8. Highway 73, to points In 
New York; (5) from points in Iowa on 
and north of Iowa Highway 92. to points 
In Arizona; (6) from points in Iowa on 
and west of U.S. Highway 169, to points 
in New York and Connecticut; (7* from 
points in Iowa south and east of a line 
beginning at the Iowa-IUinois State line 
and extending along UR. Highway 6 to 
Junction Interstate Highway 35. thence 
along Interstate Highway 35 to the Iowa- 
Missourl State line, to points in Arizona 
on and west of U.S. Highway 89. 

(8) From points in Iowa on and west 
of UR. Highway 59. to points in Rhode 
Island. Massachusetts. Vermont, New 
Hampshire and Maine; (Sioux Falls, 
STX) • (B)(1) from points in Massachu¬ 
setts. Connecticut. Rhode Island. New 
Jersey, Delaware, and points In New 
York on and cast of a line beginning at 
Lake Ontario and extending along New 
York Highway 57. thence along New York 
Highway 57 to junction Interstate High¬ 
way 81, thence along Interstate Highway 
81 to the New York-Pennsylvania State 
line, to points in Arizona; (2) from points 
in Maryland on and east of a line begin¬ 
ning at the Maryland-Pennsylvanla 
State line and extending along Interstate 
Highway 83, thence along Interstate 
Highway 83 to junction Interstate 
Highway 95. thence along Interstate 
Highway 95 to the Maryland-Dlstrict of 
Columbia Boundary line, to points in 
Arizona on, west and north of a line be¬ 
ginning at the U tali-Arizona State line 
and extending along U.S. Highway 89, 


51527 

thence along U.S. Highway 89 to junc¬ 
tion Interstate Highway 17, thence along 
Interstate Highway 17 to junction U.S. 
Highway 80. thence along UR. Highway 
80 to the Arlzona-Califomla State line; 
(points in Pennsylvania on and east of a 
line beginning at the Maryland-Penn¬ 
sylvania State line and extending 
along unnumbered highway to junc¬ 
tion Business U.S. Highway 15. near 
Fairplay to junction U.S. Highway 15. 
to Junction unnumbered highway 
through Clear Spring to Junction U.8. 
Highway 15, to the Pennsylvania- 
New York 8tate line (except points 
in Berks, Bucks. Chester. Delaware, 
Montgomery and Philadelphia Counties. 
Pa., and points in Pennsylvania on and 
east of the above described line in Adams. 
York. Cumberland, Perry, Dauphin, Le¬ 
banon. and Lancaster Counties. Pennsyl¬ 
vania, and points in Pennsylvania on and 
east of U.S. Highway 15 and north of 
the East Branch of the 6usquehanna 
River in Tioga, Bradford, Lycoming. Sul¬ 
livan, Union, Snyder, Northumberland, 
Montour, and Columbia Counties. Penn¬ 
sylvania, and Sioux Falls, S.D.) • (C)(1) 
from points in West Virginia, to points In 
Arizona on and west of U.S. Highway 89; 
(2) from points in West Virginia on and 
north of UR. Highway 33. to points in 
Arizona; (Elgin. Ill., and Sioux Falls, 
3.D.) • The purpose of this filing is to 
eliminate the gateways indicated bv 
asterisks above. 

No. MC 113855 (Sub-No. E46), filed 
May 30. 1974. Applicant: INTERNA¬ 
TIONAL TRANSPORT. INC., 2450 
Marion Rd.. SR., Rochester. Minn. 55901. 
Applicant's representative: Michael E. 
Miller. 502 First Nat’l Bank Bldg., 
Fargo, N. Dak. 58102. Authority sought 
to operate as a common carrier . 
by motor vehicle, over irregular 
routes, transporting: Plastic and alumi¬ 
num pipe (except oilfield pipe as de¬ 
scribed in Mercer Extension—OU Field 
Commodities. 74 M C.C. 459). which be¬ 
cause of its size or weight requires the 
use of special equipment. (AMI) from 
points in Minnesota, to points in Arizona. 
New Mexico. Texas and points in Okla¬ 
homa west of UR. Highway 75; (2) from 
points In Minnesota on and west of U.S. 
Highway 71, to points in Louisiana; (3) 
from points in Iow’a on and north of U S 
Highway 20. to points in Oklahoma on 
and west of Interstate Highway 35 and 
points in Texas; (4) from points In Iowa, 
to points in New Mexico and Arizona; 
(5) from points in Wisconsin on and 
north of Wisconsin Highway 60. to points 
in Texas and points in Oklahoma on and 
west of Interstate Highway 35; (0) from 
points In Wisconsin to points in New 
Mexico. Arizona and Colorado; (7) from 
points in Wisconsin on and north of U S. 
Highway 10. to points in Kansas on And 
west of U.S. Highway 81; <8) from points 
in Illinois on and north of U.S High¬ 
way 36, to points in Arizona (except 
Apache, Greenlee and Graham Coun¬ 
ties). 

(9) From points in Illinois on and 
north of Illinois Highway 9. to points in 
New Mexico; GO) from points in Indiana 
to points in Arizona (except Navajo, 
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Apache, Oreenlee, Graham and Cochise 
Counties >; (11> from points in Indiana 
on and north of Indiana Highway 26. to 
points in New Mexico; (12) from points 
in Michigan to points in Arizona, points 
in Oklahoma on and west of U.S. High¬ 
way 283. points in Kansas on and west 
of UB. Highway 281. and points in Texas 
on and north of U S. Highway 80 and on 
and west of U.8. Highway 87; <13> from 
points in the Upper Peninsula of Michi¬ 
gan to points in Texas and Oklahoma; 
(14) from points in Pennsylvania to 
points in Arizona, New Mexico, points in 
Oklahoma on and west of U.S. Highway 
83 and points In Texas on and west of 
U.S. Highway 277; (15> from points In 
Ohio to points in Arizona, points in New 
Mexico on and west of Interstate High¬ 
way 25. and points In Oklahoma on and 
west of U.S. Highway 83; < 181 from 
points in Ohio on and north of U.S. 
Highway 36 to points in New Mexico east 
of Interstate Highway 25; < South 

Dakota, and Hall County. Nebr.i* <B> 
(1) from points in New York (except 
points in Niagara. Krie. Cattaraugus, and 
Chautauqua Counties >, to points in 
Arizona: (2) from points in New York 
east of Cayuga, Tomkins and Tioga 
Counties), to points in New Mexico; (3) 
from points in Massachusetts. Connecti¬ 
cut. Rhode Island and New Jersey, to 
points in Arizona, New Mexico and points 
in Texas on and west of U.8. Highway 
83; (points In Pennsylvania on and east 
of a line beginning at the Maryland- 
Pcnnsylvania State line and extending 
along unnumbered highway to Junction 
Business U.S. Highway 15. near Fairplay, 
to Junction U.S. Highway 15. to junction 
unnumbered highway through Clear 
Spring to Junction U.S. Highway 15 to 
Junction the Pennsylvania-New York 
State line (except points in Berks. Bucks, 
Chester. Delaware. Montgomery and 
Philadelphia Counties, Pa., and points in 
Pennsylvania on and east of the above 
described line in Adams. York. Cumber¬ 
land. Perry. Dauphin, Lebanon, and 
Lancaster Counties, Pennsylvania, and 
points in Pennsylvania on and cast of 
U.S. Highway 15 and north of the East 
Branch of the Susquehanna River in 
Tioga, Bradford, Lycoming. Sullivan. 
Union. Snyder. Northumberland, Mon¬ 
tour. and Columbia Counties, Pennsyl¬ 
vania, South Dakota and Hall County, 
Nebr.) • The purpose of this filing is to 
eliminate the gateways indicated by 
asterisks above. 

No. MC 113855 (Sub-No. E74), filed 
May 30, 1974. Applicant: INTERNA¬ 
TIONAL TRANSPORT, INC., 2450 
Marion Road, 8.E.. Rochester, Minnesota 
55901. Applicant's representative: 
Michael E. Miller. 502 First Nat'l Bank 
Bldg., Fargo, N. Dak. 58102. Authority 
sought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: (1) commodities which 
because of their size or weight require 
the use of special equipment, and related 
machinery parts and related contractors * 
materials and supplies, when their trans¬ 
portation is incidental to the transporta¬ 
tion of the above-described commodities, 
and self-propelled articles. each 


weighing 15.000 pounds or more, and re¬ 
lated machinery, tools, parts and sup¬ 
plies, moving in connection therewith 
(restricted to commodities transported 
on trailers), between points In North 
Dakota, on the one hand. and. on the 
other. (A) points in Iowa, (points in 
Minnesota within 50 miles of Sioux Falls. 
S.D.. or points in South Dakota east of 
Soutli Dakota Highway 73) • (B) points 
in Kansas, Missouri, Illinois. Indiana, 
Ohio. Pennsylvania and Wisconsin. 
(South Dakota) • The purpose of this fil¬ 
ing U to eliminate the gateways indi¬ 
cated by asterisks above. 

No. MC 113855 (Sub-No. E76>, filed 
May 30. 1974. Applicant: INTERNA¬ 
TIONAL TRANSPORT. INC.. 2450 
Marion Road S.E.. Rochester, Minnesota 
55901. Applicants representative: 
Michael E. Miller. 502 First Nat r l Bank 
Bldg . Fargo, N. Dak. 58102. Authority 
sought to operate as a common carrier, 
by motor vehicle, over Irregular routes, 
transporting: (1) commodities which be¬ 
cause of their size or weight require the 
use of special equipment, and related 
machinery parts and related contractors * 
materials and supplies, when their trans¬ 
portation Is incidental to the transporta¬ 
tion of the above-specified commodities 
and (2) self-propelled articles, each 
weighing 15,000 pounds or more, and 
related machinery, tools, parts and sup¬ 
plies, moving in connection therewith 
(restricted to commodities transported 
on trailers), between points in Montana, 
on the one hand. and. on the other. (A) 
points in Wisconsin (points in South 
Dakota east of the Missouri River) .• <B) 
points in Illinois. Michigan and Missouri, 
(points in South Dakota east of the Mis¬ 
souri River or east of South Dakota 
Highway 73)* (C) points in Indiana, 
(points in South Dakota cast of the Mis¬ 
souri River or east of South Dakota 
Highway 73; or points in South Dakota 
east of the Missouri River. Davenport, 
Iowa and Elgin, HI.) • The purpose of 
this filing is to eliminate the gateways 
indicated by asterisks above. 

No. MC 113855 (Sub-No. E 83), filed 
May 30. 1975. Applicant: INTERNA¬ 
TIONAL TRANSPORT. INC., 2450 Mar¬ 
ion Rd., 8.E., Rochester. Minn. 55901. 
Applicant's representative: Michael E. 
Miller, 520 First Natl Bank Bldg., Fargo. 
N. Dak. 58102. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle. over irregular routes, transporting: 
tractors, loaders, agricultural earth- 
moving, excavating and loading machin¬ 
ery and equipment, and. when moving in 
combination loads on the same vehicle 
from the same consignors of the above- 
specified commodities, attachments and 
parts . of or for the above-specified equip¬ 
ment and machinery, and accessories for 
loaders. (A) from points In Illinois south 
of a line beginning at the Iowa-niinols 
State lipc and extending along U.S. High¬ 
way 6 to Junction U.S. Highway 30. to 
the minots-Indiana State hne. and on 
and north of U.S. Highway 36. to points 
in California in. cast and north of Santa 
Cruz. Santa Clara. Stanislaus. Calaveras 
and Alpine Counties: (B) from points in 
Milwaukee and Waukesha Counties. Wis., 


to points in California. The purpose of 
this filing Is to eliminate the gateway of 
Gwinner or Fargo, N.D. 

No. MC 113855 (Sub-No. E 88>, filed 
May 30. 1974. Applicant: INTERNA* 
TIONAL TRANSPORT. INC.. 2450 Mar¬ 
ion Rd., 8JE.. Rochester, Minn. 55901 
Applicant's representative: Michael E. 
Miller. 502 First Not'l Bank Bldg.. Fargo. 
N. Dak. 58102, Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle. over irregular routes, transport¬ 
ing: (AX1) commodities, (except boats* 
which, because of their size or weight re¬ 
quire the use of special equipment, and 
related machinery, parts and related con¬ 
tractors' materials and supplies, when 
their transportation is Incidental to the 
transportation of the above-describ. c 
commodities, and (2) self-propelled ar¬ 
ticles. each weighing 15.000 pounds or 
more, and related machinery, tools, paru 
and supplies, moving In connection there¬ 
with (restricted to commodities trans¬ 
ported on trailers), (a) between points 
in Idaho south of Lehml. Valley and 
Idaho Counties, on the one hand, and, on 
the other hand, points in South Dakou. 
(Utah)* (b) between points in Idaho, 
on the one hand, and, on the hand, points 
in South Dakota cast of the Missouri 
River. (Montana or Wyoming)* <c)(i> 
between points in Idaho, on the one hand, 
and, on the other, points in Nebraska (ex¬ 
cept Sheridan, Box Butte, Dawes and 
Sioux Counties), (li) between points in 
Idaho (except Benewah, Shoshone. Kos- 
tenai, Bonner and Boundary counties, on 
the one hand, and, on the other, points 
in Nebraska. (Utah. Montana, or Wyo¬ 
ming; and points in South Dakota east of 
the Missouri River) • (B)(1) heathy ma¬ 
chinery and other contractors' materi¬ 
als. supplies, and equipment, which be¬ 
cause of size or weight require the use of 
special equipment, and (2) self-propelled 
articles, each weighing 15,000 pounds or 
more and related machinery, tools . paru 
and supplies, moving In connection 
therewith (restricted to commodities 
transported on trailers), (a) between 
points In Idaho, on the one hand, ar.d. 
on the other, points in South Dakota east 
of South Dakota Highway 73. (Montan * 
or Wyoming)* (b> between points in 
Idaho, on the one hand, and. on the 
other, points in Nebraska. (Montxu.a, or 
Wyoming, and points In South Dakota 
east of South Dakota Highway 73) * The 
purpose of this filing Is to eliminate the 
gateways Indicated by asterisks above. 

No. MC 113855 (Sub-No. E90). filed 
May 30. 1974. Applicant: INTERNA¬ 
TIONAL TRANSPORT. INC., 2150 
Marion Rd*. 6.E.. Rochester. Minn 
55001. Applicant's representative: 
Michael E. Miller. 503 First Nat l Bank 
Bldg.. Fargo. N. Dak 58102. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular route*, 
transporting: (I) commodities which, 
because of their size or weight require 
the use of special equipment (except 
boats and iron and steel articles). *na 
related machinery parts and related 
contractors: materials and supply • 
when their transportation is incidental 
to the transportation by said carrier of 
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the above-described commodities, and 
(II) self-propelled articles, each weigh - 
in# 15.000 pounds or more and related 
machinery # tools, parts and supplies, 
moving in connection therewith (re¬ 
stricted to commodities transported on 
trailers). (A) between points in Colo¬ 
rado. on the one hand. and. on the other, 

(1) points in West Virginia, points in 
Indiana on and north of Interstate High¬ 
way 74. (2) points in Kentucky in and 
east of Mason. Fleming, Bath. Menifee, 
Breathitt, Knott and Letcher Counties. 
(South Dakota. Davenport. Iowa, and 
Elgin, Ill.)* (B)(1) between points In 
Colorado, on the one hand, and. on the 
other, points in New York on and east 
of UB. Highway 15, points In Maryland 
on and east of Interstate Highway 81. 
points in Virginia on. north and east 
of a line beginning at the Virginia-West 
Virginia State line and extending along 
U S Highway 33 to junction U.S. High¬ 
way 301. to the Virginia-North Carolina 
State line, points In North Carolina in 
and east of Hertford. Bertie, Beaufort 
and Pemllco Counties, and the District 
of Columbia. 

(2) Between points in Colorado (ex¬ 
cept Logan, Sedgwick, Phillips, Wash¬ 
ington, Yuma, Lincoln. Kit Carson. 
Cheyenne. Kiowa. Prowers. Bent, and 
Baca Counties), on the one hand, and 
on the other, points In New York west 
of US. Highway 15 and on and east 
of a line beginning at Lake Ontario and 
ex'< riding along New York Highway 98 
to unction New York Highway 63. 
thence along New York Highway *63 to 
junction New York Highway 19. thence 
along New York Highway 19 to the New 
York-Pennsylvania State line. (South 
Dakota and points in Pennsylvania on 
and east of a line beginning at the Mary¬ 
land -Pennsylvania State line and ex¬ 
tending along unnumbered highway to 
Junction Business U.8. Highway 15. near 
F.ilrplay, to Junction U.8. Highway 15. 
to Junction unnumbered highway 
through Clear Spring to junction UB. 
Hikiiway 15. to the Pennsylvania-New 
York State line (except points in Berks, 
Bucks. Chester. Delaware. Montgomery, 
and Philadelphia Counties. Pa., and 
points in Pennsylvania on and east of the 
above described line in Adam/. York. 
Cumberland. Perry, Dauphin, Lebanon, 
and Lancaster Counties, Pennsylvania 
and points in Pennsylvania on and east 
of U S. Highway 15 and north of the 
p af,r Branch of the Susquehanna River 
In Tioga, Bradford, Lycoming. Sullivan. 
Union. Snyder. Northumberland. Mon- 
taur. and Columbia Counties, Pennsyl¬ 
vania)*. The purpose of this filing Is 
to eliminate the gateways indicated in 
i^teriska above. 

No MC 113855 (Sub-No. E122>, filed 
30, 1974. Applicant: INTERNA¬ 
TIONAL TRANSPORT. INC.. 2450 
Marion Rd. SE., Rochester. Minn. 55901. 
Applicant's representative: Michael E. 
Miller, 502 First National Bank Bldg.. 
™ r #o. N. Dak. 58102. Authority sought 
• n operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (l) loaders, conveyors . screens, 
prkzlles and attachments . accessories 


and parts, which because of size or 
weight require the use of special equip¬ 
ment, and related machinery and parts 
when their transportation is Incidental 
to the transportation of the above- 
described commodities, and (11) sc//- 
propelled articles, described in (i) above, 
each weighing 15,000 pounds or more, 
and related machinery , and parts moving 
In connection therewith, (restricted to 
commodities transported on trailers), 
(A)(1) from points in Minnesota and 
points in Walsh. Pembina. Nelson. Grand 
Forks. Griggs. Steele, Tralle, Barrcs, and 
Cass Counties; to points in California 
(except points in San Bemadino and 
Riverside counties, east of UB. Highway 
395 and points in Imperial County): (2) 
from points in Iowa to points in Cali¬ 
fornia (except San Bemadino. Los 
Angeles, Orange, Riverside, San Diego. 
Imperial, Ventura, and Kern Counties); 
(3) from points in Iowa on and north 
of a line beginning at the Iowa-Httnote 
State line and extending along U.S. High¬ 
way 20 to junction U3. Highway 169, 
thence along UB. Highway 169 to junc¬ 
tion Iowa Highway 3, thence along Iowa 
Highway 3 to the Iowa-South Dakota 
State line, to points in California; ( 4 ) 
from points In Nebraska on and east of 
UB. Highway 81, to points in Cali¬ 
fornia in and north of Santa Cruz, Santa 
Clara. Stanislaus. Calaveras, and Alpine 
Counties; (Sioux Falls, SB., and Sparks. 
Nev.) *. 

(B> (1 1 From points In Colorado. Mon¬ 
tana. and Wyoming, to points in New 
York. New Jersey. Connecticut. Rhode 
Island. Massachusetts. Vermont. New 
Hampshire, and Maine; (2) from points 
in Michigan. Wisconsin. Ohio. Pennsyl¬ 
vania, points in Illinois on and north of 
Illinois Highway 6. points in Indiana on 
and north of Indiana Highway 26. and 
points in North Dakota on and east of a 
line beginning at the UB.-Canada Inter¬ 
national Boundary line and extending 
along UB. Highway 52 to junction North 
Dakota Highway 3, to the North Dakota- 
South Dakota State line, to points In 
Arizona: <3) from points in Kansas (a) 
oii^ and west of US. Highway 281. to 
points in New York. Connecticut, Rhode 
Island. Massachusetts, and Vermont: 
(b> on and west of UB. Highway 283. 
to points in New Jersey; re) on and west 
of UB. Highway 81. to points in Maine 
and New Hampshire; (4> from points in 
Illinois on and north of Illinois Highway 
9. to points in Arizona on. west, and 
north of a line beginning at the Utah- 
Arizonn State line and extending along 
US Highway 89 to Junction Interstate 
Highway 17. thcncc along Interstate 
Highway 17 to juncUon UB. Highway 80. 
thence along UB. Highway 80 to the 
Arlzona-Callfomia State line; (5> from 
points in North Dakota on and east of 
North Dakota Highway 3. to points in 
Nevada (except Elko county*; <6> from 
points in North Dakota, to points in 
New York, Connecticut, Rhode Lsland, 
Massachusetts. Vermont. New Hamp¬ 
shire. and Maine; (Sioux Falls. S.D.)*. 
The purpose of this filing is to eliminate 
the gateways Indicated by asterisks 
above. 
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No. MC 113855 (Sub-No. E123>, filed 
May 30, 1974. Applicant: INTERNA¬ 
TIONAL TRANSPORT, INC.. 2450 
Marion Rd. SE.. Rochester, Minn. 55901. 
Applicant's representative: Michael E. 
Miller, 502 First National Bank Bldg., 
Fargo. N. Dak. 58102. Authority sought 
to operate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: (I* Mechanical lifting equipment, 
and attachments and parts for mechani¬ 
cal lifting equipment, which because of 
size or weight require the use of special 
equipment, and (II) self-propelled 
mechanical lifting equipment, OAch 
weighing 15,000 pounds or more, and 
related parts aiid attachments when 
moving in connection therewith (re¬ 
stricted to commodities transported on 
trailers). (A) (1) from points In Nebraska 
to points in Maine, Vermont. New Hamp¬ 
shire, Maryland, points in New York on, 
east, and south of New York Highway 
14. points in Virginia on and east of 
UB. Highway 220. points in North Caro¬ 
lina on and east of US. Highway 52. 
and the District of Columbia. (2) From 
points in Colorado to points in Maine, 
Vermont, New Hampshire. Maryland, 
New York, points In Virginia on and east 
of UB. Highway 220. and points in North 
Carolina on and east of a line beginning 
at the Virginia-North Carolina State line 
and extending along U.8. Highway 220 
to JuncUon UB, Highway. 1 to the North 
Carolina-South Carolina State line. 

(3) From points in Iowa on and west 
of U.S. Highway 71. to points in Maine. 
Vermont, Now Hampshire. New* York 
(except points on and west of UB. High¬ 
way 11). Virginia (except points west of 
UB. Highway 15). Maryland (except 
points west of UB. Highway 15). and 
the District of Columbia. (4) From points 
in Kansas on and west of UB. Highway 
75. to points in Maine. Vermont. New r 
Hampshire, and points in New York in, 
east, and south of Jefferson. Lewis, Her¬ 
kimer, Otsego, and Delaware Counties. 
(South Dakota and Fulton County. Pa,> • 
(B)(1) From points in Montana to points 
in South Carolina, Maine. Vermont. New 
Hampshire. New York. Virginia, points 
in North Carolina on and east of U S. 
Highway 220, points in Georgia on and 
east of UB. Highway 441, points in Flor¬ 
ida in, east and south of Jefferson 
County, points in Maryland, and the Dis¬ 
trict of Columbia. (2) From points In 
Wyoming to points in Maine. Vermont. 
New Hampshire. New York. Maryland. 
Virginia, points in North Carolina on 
and east of U.S. Highway 321, points in 
South Carolina on and east of a line 
beginning at the North Carolina-South 
Carolina State line, and extending along 
UB. Highway 321, to juncUon UB. High¬ 
way 176, to the AUanUc Ocean, and the 
District of Columbia. (3) From points in 
Wyoming (except Laramie. Albany, 
Platte, and Goshen counties*, to points 
in South Carolina west of U\c line de¬ 
scribed in (2) above. (Points in South 
Dakota east of the Missouri River and 
Fulton county, Pa.)* (6) From points 
in North Dakota to points in Maine. 
Vermont. New' Hamsphlre. New York. 
Virginia, points in North Carolina on 
and cast of UB. Highway 220. points 
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in Georgia on and east of UB. Highway 
231, points in Florida in, cast, and soutlt 
of Jefferson County, and points In Mary¬ 
land, the District of Columbia and South 
Carolina, i South Dakota or points in 
Minnesota within Sioux Falls, SD.; and 
Fulton County, Pa.) • (D) (1) from points 
in South Dakota to points In Maine, 
Vermont, New Hampshire, Maryland, 
points in North Carolina on and cast of 
U.S. Highway 220, points in South Caro¬ 
lina on and east of UB. Highway 221, 
and the District of Columbia. (2) From 
points in South Dakota west of the Mis¬ 
souri River to points lh Georgia on and 
east of UB. Highway 221 and points in 
Florida. In. east and sou 111 of Jefferson 
County, iE\ilton County, Pa.) * 

(E> From points in Minnesota on and 
west of a line beginning at the UB.- 
Canoda International Boundary Line and 
extending along UB. Highway 59 to Junc¬ 
tion UJS. Highway 10. thence along UB. 
Highway 10 to Junction U.S. Highway 71, 
thence along UJS. Highway 71 to the 
Minnesota-Iowa State line; to points in 
Maine, Vermont, New Hampshire, points 
In New York on and east of U.S. High¬ 
way 11, the District of Columbia, points 
in Maryland. Virginia. North Carolina, 
and points in South Carolina on and east 
of U.S. Highway 15. (Points In Minnesota 
North of a line beginning at the Min¬ 
nesota-North Dakota State line and ex¬ 
tending along U.S. Highway 2 to Junc¬ 
tion U.S. Highway 71. thence along UB. 
Highway 71 to the U.8.-Canada Inter¬ 
national Boundary line; South Dakota; 
and Fulton County. Pa.) • The purpose of 
this filing is to eliminate the gateways in¬ 
dicated by asterisks above. 

No. MC 113855 (Sub-No. E135). filed 
May 30, 1974. Applicant; INTERNA¬ 
TIONAL TRANSPORT, INC., 2450 
Marlon Rd. SE.. Rochester. Minn 55901. 
Applicant’s representative: Michael E. 
Miller, 502 First National Bank Bldg.. 
Fargo, N. Dak. 58102. Authority sought to 
operate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: IA> Road construction machinery 
and equipment, as defined by the Com¬ 
mission, and U/t trucks in flatbed trailers, 
restricted to commodities which because 
of size or weight require the use of special 
equipment, provided that the loading 
and/or unloading which necessitates the 
special equipment is performed by con¬ 
signor or consignee, or both. <1) between 
points in South Dakota, on the one hand, 
and. on the other, points in Maine. Ver¬ 
mont. New Hampshire. South Carolina, 
Georgia. Florida. New York. Massachu¬ 
setts, Connecticut. Rhode Island. Dela¬ 
ware. Virginia, and North Carolina. (2) 
Between points in South Dakota on and 
north of UB. Highway 14. on the one 
hand. and. on the other, points in Ten¬ 
nessee. Mississippi, and points in Arkan¬ 
sas on and east of a line beginning at 
the Missouri-Arkansas State line and ex¬ 
tending along UB. Highway 65 to Junc¬ 
tion U.S. Highway 167. to the Arkansas- 
Loulsiana State line. (3) Between points 
in South Dakota south of UB. Highway 
14 and on and north of UB. Highway 16. 
on the one hand, and. on the other, points 
in Tennessee on and east of Tennessee 


Highway 69, and points in Mississippi on 
and east of UB. Highway 5L (4) Between 
points In South Dakota (except Charles 
Mix. Douglas. Hutchinson. Turner. Lin¬ 
coln. Bon Homme. Yankton, Clay and 
Union Counties), on the one hand, and, 
on the other, points in Alabama. 

<BMi> Road construction equipment 
and machinery . and lift trucks . which, 
because of their size and weight require 
the use of special equipment. (ID self- 
propelled articles , described In (i> above, 
each weighing 15,000 pounds or more (re¬ 
stricted to commodities transported on 
trailers*. <li from points in South Da¬ 
kota to paints in Maine. Vermont, New 
Hampshire. South Carolina. Georgia, 
Florida, New York, Massachusetts, Con¬ 
necticut. Rhode Island. Delaware, Vir¬ 
ginia. and North Carolina. (2) From 
points in South Dakota on and north of 
UB. Highway 14, to points in Tennes¬ 
see, Mississippi and points In Arkansas 
on and east of a line beginning at the 
Missouri-Arkansas State line and ex¬ 
tending along U S. Highway 65 to Junc¬ 
tion US. Highway 167, to the Arkansas - 
Louisiana State line. (3) From points In 
South Dakota south of UB. Highway 14 
and on and north of UB. Highway 16. 
to points in Tennessee on and cast of 
Tennessee Highway 69, and points in 
Mississippi on and cast of UB. Highway 
51.(4) From points in South Dakota (ex¬ 
cept Charles Mix. Douglas, Hutchinson, 
Turner. Lincoln. Bon Homme. Yankton, 
Cloy, and Union Counties), to points in 
Alabama. <C) Street sweeping machines 
which, because of their size or weight re¬ 
quire the use of special equipment, and 
related street sweeper parts and attach¬ 
ments when their transportation Is inci¬ 
dental to the transportation of the above- 
described commodities, and (2) self- 
propelled articles described in Cl) above, 
each weighing 15,000 pounds or more, 
and related machinery, and parts mov¬ 
ing in connection therewith t restricted 
to commodities transported on trailers), 

(1) from points in South Dakota to 
points in Maine. Vermont, New Hamp¬ 
shire. Soutli Carolina. Georgia. Florida. 
New York, Massachusetts. Connecticut. 
Rhode Island. Delaware. Virginia. North 
Carolina, and the District of Columbia. 

(2) From points in South Dakota on and 
north of U S. Highway 14. to points In 
Tennessee. Mississippi, and those points 
in Louisiana and Arkansas on and east 
of U.S. Highway 167. 

(3) From points in South Dakota south 
of U.S. Highway 14 and on and north of 
UB. Highway 16. to points in Tennessee 
on and cast of Tennessee Highway 69. 
and points in Mississippi on and east of 
U.S. Highway 51. (4) From points in 
South Dakota (except Charles. Mix. 
Douglas. Hutchinson, Turner. Lincoln, 
Bon Homme, Yankton. Clay, and Union 
Counties), to points in Alabama. (D) 
Street sweeping machines (except com¬ 
modities which because of size or weight 
require the use of special equipment or 
special handling), in flatbed trailers 
only. (1 > from points in Maine. Vermont. 
New Hampshire. South Carolina. Geor¬ 
gia Florida. New York. Massachusetts. 
Connecticut. Rhode Island. Delaware. 
Virginia, and North Carolina to points 


in South Dakota. (2> From points In 
Tennessee, Mississippi, and points In Ar¬ 
kansas on and east of a line beginnlii? 
at the Missouri-Arkansas State line and 
extending along UB. Highway 65 to 
junction UB. Highway 167. to the Ar- 
kansas-Louisiana State line, to points 
in South Dakota on and north of U.S. 
Highway 14. (3) From points In Ten¬ 
nessee on and cast of Tennessee High¬ 
way 69 to points in South Dakota on and 
north of U S. Highway 16 and south of 
UB. Highway 14. (4) From point.: in 
Alabama to points in South Dakota (ex¬ 
cept Charles. Mix, Douglas. Hutchinson. 
Turner, Lincoln. Bon Homme, Yankton 
Clay, and Union counties). The purport 
of tills filing is to eliminate the gateway 
of Minneapolis, Minn. 

No. MC 113855 (Sub-No. E171 >. filed 
May 30. 1974. Applicant: INTERNA¬ 
TIONAL TRANSPORT. INC.. 2450 Mar¬ 
ion Rd. SE.. Rochester. Minn. 55901. Ap¬ 
plicant’s representative: Michael E. Mil¬ 
ler. 502 First National Bank Bldg., Farvo, 
N.Dak. 58102. Authority sought to oper¬ 
ate as a common carrier, by motor ve¬ 
hicle. over irregular routes, transports s: 
(A) Street sweeping machines (except 
those which because of size or weight re¬ 
quire the use of special equipment? in 
fiat bed trailers, (1) from points in Utah, 
to points in Maine, Vermont. New Hamp¬ 
shire, New York, Massachusetts. Con¬ 
necticut, Rhode Island, Delaware, Vir¬ 
ginia, North Carolina. Michigan. Ohio. 
West Virginia. Maryland. Pennaylvu 
New Jersey, Wisconsin, and the Distric 
of Columbia: (2) from points in Box 
Elder. Cache. Rich. Weber. Tooele. Davis. 
Morgan. Salt Lake, Utah, and Wosatrh 
Counties, Utah, to points in Tenner* 
on and east of Interstate Highway 6 r >. 
points in South Carolina, Georgia. Flor¬ 
ida (except Escambia. Santa Rosa. Oka¬ 
loosa, Walton Holmes. Washington, and 
Bay Counties), Alabama (except Wash¬ 
ington. Mobile. Baldwin, and Bscambu 
Counties). Indiana and points in Illi¬ 
nois on and north of UJS. Highway 
(3) from points in Maine. Vermont. New 
Hampshire. New York, Mawach users. 
Connecticut, Rhode Island. Delaware. 
Virginia. North Carolina, Michigan, [ex¬ 
cept Battle Creek and Benton Harbor', 
to points in Utah; (4) from points in 
Tennessee on and east of Interstate 
Highway 25. points in South Carolina 
Georgia, Florida, (except Escambia 
Santa Rosa. Okaloosa, Walton Holmes 
Washington, and Bay Counties), Ala¬ 
bama (except Washington, Mobile. Bald¬ 
win. and Bscambla Counties Indiana 
(except points in the corporate limits of 
Hammond. Whiting. East Chicago, and 
Gary > and points in Illinois on and north 
of U S. Highway 6. to points In Box El¬ 
dar. Cache. Rich. Weber, Tooele. DavL 
Morgan. Salt Lake, Utah and. Wasatch 
Counties, Utah; (Minneapolis, Minn 

<B> Road construction machinery and 
equipment, as defined by the Commission, 
and lift trucks (except commodity 
which because of size or weight requhe 
the use of special equipment). In flat bed 
trailers, (I) from points in Utah, to 
points in Maine. Vermont. New Hamp- 
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slUre, New York. Massachusetts. Con¬ 
necticut. Rhode Island. Delaware, Vir¬ 
ginia, North Carolina, and Michigan; (2> 
from points in Box Elder. Cache. Rich, 
Weber. Tooele. Davis, Morgan, Wasatch. 
Salt Lake, and Utah Counties, Utah, to 
points in Tennessee on and east of In¬ 
terstate Highway $5. points in South 
Carolina, Georgia. Florida (except Es- 
«•imbift, Santa Rosa. Okaloosa. Walton 
Holme** Washington, and Bay Counties). 
A bamft, (except Washington, Mobile, 
E.Idwin, and Escambia Counties), and 
Indiana; (3) from points ha Maine. Ver¬ 
mont, New Hampshire, New York. Massa¬ 
chusetts, Connecticut, Rhode Island. Del¬ 
aware. Virginia, North Carolina, and 
M chigmn (except Benton Harbor and 
Battle Creek), to points in Utah: <4) 
from points in Tennessee on and east of 
Interstate Highway 65. points in South 
Carolina, Georgia, Florida, (except Es¬ 
cambia. Santa Rosa, Okaloosa, Walton 
Holmes, Washington, and Bay Counties), 
AJnbama (except Washington. Mobile, 
Br dwin, and Escambia Counties) and 
Indiana, (except points in the corporate 
limits of Hammond, Whiting. East Chi¬ 
cago. and Gary). (Minneapolis or St. 
Paul, Minn., or points within 15 miles 
thereof.) • <c) <i) Road construction ma¬ 
chinery and equipment, as defined by the 
Cc mission, and lift trucks, in flntbed 
trailers, restricted to commodities which 
because of size or weight require the use 
of >ecial equipment, provided that the 
loading and/or unloading which necessi¬ 
tates the use of special equipment Is per¬ 
formed by the consignor or consignee or 
both, <ii) road construction equipment 
and machinery and lift trucks, which be¬ 
cause of size and weight require the use 
of special equipment, till) self-propelled 
articles, described in (ID above, each 
velohing 15,000 pounds or more, (re¬ 
stricted to commodities transported on 
trailers) . 

( 1> From points in Utah, to points in 
Maine, Vermont, and New Hampshire; 

from points in Box Elder. Cache, 
Rich, Weber, Tooele, Davis, Morgan, Salt 
Lake, Utah, and Wasatch counties, Utah, 
to points In Tennessee on and east of 
Inb rotate Highway 65. points in South 
Carolina. Georgia. Florida (except Es¬ 
cambia, Santa Rosa, Okaloosa, Walton 
Holmes, Washington, and Bay Counties) 
and Alabama (except Washington. Mo¬ 
bile Baldwin, and Escambia Counties); 
JSouth Dakota and Minneapolis or St. 
Paul, Minn., or points within 15 miles 
thereof or of the commercial zone there¬ 
of or. Nebraska or Iowa, and points in 
Minnesota within 50 miles of 81oux Falls, 
SX) and Minneapolis or St. Paul. Minn., 
or points within 15 miles thereof or of 
the ommercfal gone thereof).* The pur- 
of this filing Is to eliminate the gatc- 
* ys indicated by asterisks above. 


Signs, sign parts, and sign accessories, 
restricted to iron and steel articles, as de¬ 
fined by the Commission. (A) from 
points in Washington, and Idaho, to 
points in Arizona. New Mexico, and Colo¬ 
rado; (B) from points in Oregon to 
points in New Mexico and Colorado; (C> 
from points in Oregon (except Coos, Cur¬ 
ry.’Douglas. Josephine. Jackson, Kla¬ 
math. and Lake Counties), to points in 
Arizona (except Yuma and Mohave 
counties); (D) from points in Nevada 
(except Esmerelda. Nye. Lincoln, and 
Clark Counties), to points in Colorado 
(except Rio Blanca Garfield. Mesa. Gun¬ 
nison, Delta, Montrose, Ouray, Hinsdale, 
Mineral. Rio Grande. Conejos. Archuleta. 
San Juan. La Plata, San Miguel. Dolores, 
and Montezuma Counties); (E) from 
points in California in and north of 
Santa Cruz. Santa Clara, Stanislaus, 
Tuolumne, and Alpine Counties, to points 
in Colorado. The purpose of this filing is 
to eliminate the gateway of Clearfield, 
Utah. 


No. MC 124813 (Sub-No. E3), filed 
June 1. 1874. Applicant: UMTHUM 
TRUCKING CO.. Eagle Grove. Iowa. Ap¬ 
plicant's representative: William L. 
Fairbanks 1980 Financial Center, Des 
Moines, Iowa 50300. Authority sought to 
operate as a common carrier. by motor 
vehicle, over irregular routes, transport¬ 
ing; Dry Commercial . animal and poul¬ 
try feed , In bogs and in bulk, between 
points In that part of Illinois on and east 
of UB. Highway 5i and on and north of 
UB. Highway 36, on the one hand, and. 
on the other, points in Nebraska on and 
north of UB. Highway 92 to Junction 
UB. Highway 20, thence along UB. High¬ 
way 30 to the Nebraska-Wyoming State 
line. The purpose of this filing Is to 
eliminate the gateway of Fort Dodge. 
Iowa. 


No. MC 113855 (8ub-No. E187). filed 
4 * 197S * Applicant: INTERNA¬ 
TIONAL TRANSPORT. INC.. 2450 Mar¬ 
ion Rd. SE.. Rochester, Minn. 55901. Ap¬ 
plicant's representative: Michael E Mll- 
502 First National Bank Bldg., Fargo. 

Dak. 58102. Authority sought to oper- 
wt a* a common carrier, by motor ve- 
over irregular routes, transporting: 


No. MC 119777 (Sub-No. E6). (Cor¬ 
rection) filed April 9. 1974. published in 
the Federal Register October 17. 1975 
Applicant: LIGON SPECIALIZED HAU¬ 
LER, INC.. P.O. Drawer L, Madisonvllle. 
Ky. 42431. Applicant's representative: 
Jean Holmes (same as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Iron and steel, and iron 
and steel articles . which require special 
handling, because of size and weight (ex¬ 
cept machinery, materials, supplies, and 
equipment incidental to or used in the 
construction, development, operation, 
and maintenance of facilities for the dis¬ 
covery. development, and production of 
natural gas and petroleum, and inci¬ 
dental to. or used in connection with 
(a) the discovery, development, produc¬ 
tion, and preservation of natural gas 
and petroleum, <b) the construction op¬ 
eration. repairs, servicing, dismantling, 
and maintenance of pipe lines and fa¬ 
cilities for the storage of natural gas. 
gasoline, and petroleum, and (c) the dis¬ 
mantling and maintenance of plants and 
facilities for refining, recycling, proc¬ 
essing, repressuring, and blending gaso¬ 
line, natural gas, and petroleum); (60) 
from points in Kentucky on and east of 
a line beginning at Covington, Ky., 
thence along UB. Highway 27 to junc¬ 
tion UB. Highway 460, thence along UB. 
Highway 460 to Junction Kentucky 
Highway 11. thence along Kentucky 
Highway 11 to junction Kentucky High¬ 
way 30, thence along Kentucky Highway 
30 to junction UB. Highway 25. thence 
along UB. Highway 25 to junction U.8. 
Highway 25E. thence along UB. Highway 
25E to the Kentucky-Tennessec State 
line to points in Missouri on and north 
of a line beginning at the Missouri-Ill 1- 
nois State line extending along UB. 
Highway 36 to junction UB. Highway 24. 
thence along UB. Highway 24 to the Mls- 
souri-Kansas State line. The purpose of 
this partial correction is to eliminate a 
duplicate appearing in (Part 60). The 
remainder of the application remains as 
previously published. 


No. MC 126034 (Sub-No. E5>, filed 
June 3, 1974. Applicant: BUCKS COUN¬ 
TY CONSTRUCTION CO.. P.O. Box 196. 
Penndel. Pn. 19047. Applicant's represen¬ 
tative: E. Stephen Heisley. 666 Eleventh 
St. NW„ Washington. D.C. 20001. Author¬ 
ity sought to operate as a common car¬ 
rier , by motor vehicle, over Irregular 
routes, transporting: Such lime, fence 
materials and building materials as would 
be embraced within machinery (includ¬ 
ing pumps, condensers, dynamos, motors 
and parts): (A) (1) from points in Dela¬ 
ware to those points in New Jersey on 
and north of a line beginning at the Dela¬ 
ware River on the Rancocas Creek near 
Riverside. New Jersey, thence extending 
east along said Creek to Browns Mills, 
New Jersey, where it crosses New Jersey 
Highway 530. thence east on New Jer¬ 
sey Highway 530 to the Barnegai Bay 
below Toms River, New Jersey; (2) from 
points in Maryland on and west of In¬ 
terstate Highway 81 to points In New 
Jeresy north and east of a line beginning 
at the Delaware River between Pennsyl¬ 
vania and New Jersey, thence south and 
east along New Jersey Highway 47 to Its 
junction with an unmarked Highway 
near Helslerville, New Jersey, thence 
south along said unmarked Highway to 
the Delaware Bay near Moore's Beach, 
New Jersey: (3) from points that are 
both on and east of Interstate Highway 
81 and on and west of Interstate Highway 
95 to points in New Jersey on and north 
of a line beginning at the Delaware River 
between New Jersey and Pennsylvania at 
or near Burlington, New Jersey, thence 
extending east along New Jersey Highway 
528 to its Junction with New Jersey High¬ 
way 527, thence south along New Jersey 
Highway 527 to Its Junction with New* 
Jersey Highway 37. thence south and cast 
along New Jersey Highway 37 to the 
Atlantic Ocean at or near Seaside 
Heights, New Jersey. 

(4) Points in Maryland on and cast of 
U.S. Highway 1. (including those points 
in Maryland on the Dclmarva Peninsula) 
to points in New Jersey on and north of 
a lino beginning at the Delaware River 
between Pennsylvania and New Jersey 
near Trenton. New Jersey, thence ex¬ 
tending cast along New Jersey Highway 
528. to its Junction with New Jersey 
Highway 527, thence south along New 
Jersey Highway 527 to its Junction with 
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New Jersey Highway 37. thence east 
along New Jersey Highway 37 to the At¬ 
lantic Ocean near Seaside Heights, N.J.; 

(b> Such Hme, fence materials, and 
building materials, as would be embraced 
within construction machinery and 
equipment from points In Delaware and 
Maryland to those points in Pennsyl¬ 
vania and New Jersey which are both 
within forty miles of Philadelphia. Penn¬ 
sylvania (including Philadelphia. Penn¬ 
sylvania) and are also on and north of a 
line beginning at Lakewood. New Jersey 
and extending west on New Jersey High¬ 
way 526 to its Junction with Interstate 
Highway 195, thence west along Inter¬ 
state Highway 195 to its Junction with 
New Jersey Highway 206. thence west 
along New Jersey Highway 206 to Its 
Junction with U.S. Highway 1 near Tren¬ 
ton. New Jersey, thence south and west 
along U S. Highway 1 to Pennsylvania 
Highway 413. thence north and west 
along Pennsylvania Highway 413 to its 
Junction with U.S. Highway 202, thence 
west along U.S. Highway 202 to its Junc¬ 
tion with Pennsylvania Highway 422. 
thence north and west along Pennsyl¬ 
vania Highway 422 to its Junction with 
Pennsylvania Highway 61 near Reading, 
Pennsylvania. The purpose of this filing is 
to eliminate the gateways of (A) <l)-(4> 
unincorporated points in Bucks County. 
Pennsylvania that lie within the Phila¬ 
delphia. Pennsylvania commercial zone. 
<B) Unincorporated points in Bucks 
County. Pa., that are within 40 miles of 
Philadelphia. Pa. 

No. MC 126034 (Sub-No. E6), filed 
June 3. 1974. Applicant: BUCKS COUN¬ 
TY CONSTRUCTION COMPANY. P O. 
Box 196. Penndel. Pa. 19047. Applicant’s 
representative: E. Stephen Helsley. 666 
Eleventh St.. NW- Washington. DC. 
20001. Authority sought to operate as a 
common carrier . by motor vehicle, over 
irregular routes transporting: (A) Such 
machinery and boilers, and factory 
equipment, together with stocks and sup¬ 
plies when part of the movement of a 
factory as would be embraced within ma¬ 
chinery (including pumps, condensers, 
dynamos, motors, and parts), between 
Wilmington, Delaware, on the one hand, 
and. on the other, points in New York. 
Connecticut, Massachusetts. Sayre and 
Erie, Pennsylvania, Martinsburg. West 
Virginia, and those in Pennsylvania on 
and east of the Susquehanda River: <B> 
Such machinery and boilers, and factory 
equipment, together with stocks and sup¬ 
plies when part of the movement of a 
factory as would be embraced within 
lime, fence materials, and building mate¬ 
rials, from points in New York, Connec¬ 
ticut, Massachusetts, Washington, D.C., 
Sayre and Erie, Pennsylvania. Aberdeen. 
Maryland, Martinsburg. West Virginia, 
and those in Pennsylvania on and east of 
the Susquehanna River, to all unincor¬ 
porated points in Bucks County, Penn¬ 
sylvania: (C) Such machinery and boil¬ 
ers, and factory equipment together with 
stocks and supplies when part of the 
movement of a factory as would be em¬ 
braced within construction machinery 
and equipment. (1) between points in 
Connecticut, New York, Massachusetts, 


on the one hand, and on the other, those 
points in Delaware within a forty mile 
radius of Philadelphia, Pennsylvania 
and those in Pennsylvania that are 
within forty mile radius of Philadelphia 
and are on and east of a line extending 
along Pennsylvania Highway 100 to its 
Junction with U.8. Highway 202. thence 
south on U.8. Highway 202 to the Dela¬ 
ware line. 

(2) Between Sayre and Erie, Penn¬ 
sylvania. on the one hand, and, on the 
other, those points in Delaware within 
a forty mile radius of Philadelphia. 
Pennsylvania: (3) between Washington. 
D.C.. and Aberdeen, Maryland, on the 
one hand. and. on the other, those points 
in Pennsylvania and Delaware which are 
within forty miles of Philadelphia, Penn¬ 
sylvania and which are also on and east 
of a line beginning at St Georges. Dela¬ 
ware and extending north along U.S. 
Highway 13 to its Junction with Pennsyl¬ 
vania Highway 291. thence north along 
Pennsylvania Highway 291 to its Junc¬ 
tion with Pennsylvania Highway 611, 
thence north along Pennsylvania High- 
wav 611 to its Junction with U.S. High¬ 
way 202, thence north and east along 
U.S. Highway 202 to the Delaware River 
near New Hope, Pennsylvania; and (4) 
between Martinsburg, West Virginia, on 
the one hand, and, on the other, those 
points in Delaware within a forty mile 
radius of Philadelphia. Pennsylvania and 
those in Pennsylvania that are within a 
forty mile radius of Philadelphia, Penn¬ 
sylvania and are on and east of a line be¬ 
ginning on Pennsylvania Highway 309 
near Allentown. Pennsylvania and ex¬ 
tending south on Pennsylvania Highway 
309 to its Junction with Penasyl vania 
Higway 611, thence south and west on 
U.8. Highway 1 to its Junction with U.S. 
Highway 202. thence south of U.8. High¬ 
way 202 to the Delawarc-Pennsylvania 
State line. The purpose of this filing is to 
eliminate the gateways of: (A) points in 
New Jersey that are within the Philadel¬ 
phia. Pennsylvania commercial zone: (B) 
New Jersey: (C) points in New Jersey 
that are within forty miles of Philadel¬ 
phia, Pa. 

By the Commission. 

IskalI Robert L. Oswald. 

Secretary. 

|FR Doc.75-29763 PUcd 11-4-76:8:45 ami 


| Notice No. 9071 

ASSIGNMENT OF HEARINGS 

October 31, 1975. 

Cases assigned for hearing, postpone¬ 
ment, cancellation or oral argument 
appear below and will be published only 
once. This list contains prospective 
assignments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation of 
hearings as promptly as possible, but 
Interested parties should take appro¬ 
priate steps to insure that they are noti¬ 
fied of cancellation or postponements of 
hearings in which they are Interested. 


MC 124947 Sub 38. Machinery Transport*. 
Inc., now assigned November 12, 1975 at 
Denver, Colorado. U canceled and the 
application Udismissed. 

MC 110144 Sub 15, Jack C. Robinson, d.h * 
Robinson Freight Lino* continued to 
November 25. 1975 (1:00 p.m.) at Navh. 
vlile, Tenn., In the Department of Labor s 
Conference Room, C-l Cordell Hull BulM- 
Ing. 

MC 125433 Sub 59. P-b Truck Line Oompnr. 
a Corp., now aligned December 2. 1975 at 
San Francisco, Calif., will be held in Room 
13025. Federal Bldg-. & UJ3. Courthour 
450 Golden Gate Avenue. San FrancUco, 
Calif. 

MC 97710 Sub 7, Peters Truck Lines, now 
assigned December 8. 1975 at 8acramc;.*o, 
California. Is cancelled and realigned f:*r 
hearing on the 3rd day of December, 1975. 
(3 days), at 8an Francisco. California m 
Room 13025. Federal Building & U.S Court¬ 
house. 450 Golden Oat* Avenue; and con¬ 
tinued to Medford. Oregon on December 8, 
1975, (2 weeks), at tbe Medford Holiday 
Inn. 2300 Biddle Rood, 

MC 99140 8ub 11, Midway Motor Freight 
Lines. Inc., now assigned December 2. 1075 
at Littlo Rock. Arkansas U postponed to 
January 12. 1976 (2 weeks) at Little Rock. 
Arkansas; In a hearing room to be des¬ 
ignated later. 

1 sealI Robert L. Oswald. 

Secretary 

|FR Doc.75-29768 Filed ll-4-76;8;45 am] 


(Ex Parte No. 270 (Sub-No. 9)1 

GRAIN AND GRAIN PRODUCTS 

Investigation of Railroad Freight Rate 
Structure 

It appearing . That petitions were filed 
on August 28. 1975, by the Western Rail¬ 
road respondents; on September 9, 1975, 
by the New Orleans Traffic and Trans¬ 
portation Bureau; on September 15.1975. 
by the New York State Department of 
Transportation: on October 20. 1975, by 
the Special Projects Staff; and numerous 
letters were received from interested 
parties requesting the Commission to 
conduct prehearing conferences in this 
proceeding for the purpose of clarifying 
the issues and objectives of this Investi¬ 
gation; seeking agreement and accord as 
to source material and marketing evi¬ 
dence in order to avoid repetition rind 
redundancy In the evidence submitted; 
and determining whether it is possible to 
select typical and representative rates to 
be utilized as a basis for cost studies to 
be adduced in this proceeding: 

It further appearing. That no impedi¬ 
ment whatsoever exists to prevent any 
party or parties to this proccedlnr. from 
coordinating their activities or cooper¬ 
ating in their efforts to avoid redundancy 
in the assimilation of evidence for sub¬ 
mission In the course of this proceeding, 
It further appearing. That numerou> 
parties in this proceeding convened in 
St. Louis, Missouri, on June 12. 1975. ana 
addressed themselves to the issues raised 
in the aforementioned petitions; 

ft further appearing. That our order 
of May 19, 1975 specifies with sufficient 
clarity the issues and objectives of our 
investigation and the procedures to ne 
followed in this proceeding; 

And it further appearing. That. Be¬ 
cause of problems that have occurrec 
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connection with studies being conducted 
outside this Commission, it has become 
necessary to postpone the filing dates in 
this proceeding: 

Wherefore, and good cause appearing: 

It is ordered, That the petitions mov¬ 
ing for a prehearing conference in this 
proceeding are hereby denied for the rea¬ 
son that insufficient grounds exist to 
warrant granting the action sought at 
this time. 

It is further ordered , That the filing 
schedule contained in our order of July 
24. 1975, shall be, and It is hereby, modi¬ 
fied to the extent that opening state¬ 
ments of fact and argument may be sub¬ 
mitted by any parties to this proceeding 
on or before February 2, 1976; rebuttal 
statements may be submitted on or be¬ 
fore April 5, 1976; and replies < surrebut* 
tal 1 rnay be submitted on or before May 
17. 1976. 

And it is further ordered , That notice 
of this order shall be given to the gen¬ 
eral public by depositing a copy in the 
office of the Commission's Secretary and 
by filing a copy with the Director. Office 
of the Federal Register, for publication 
in the Federal Register. 

I*ited at Washington. D.C., on this 
24th day of October. 1975. 

By the Commission, Commissioner 
Ha:din. Coordinator. 

[seal! Robert L. Oswald. 

Secretary , 

|KR Doc.75-29772 Piled II-4-75;8:45 am| 


Motor Carriers of Passengers 

No. MC 1515 < Deviation No. 699). 
GREYHOUND LINES, INC . Orcyhound 
Tower, Phoenix, Ariz. 85077. filed Oc¬ 
tober 23, 1975. Carrier proposes to oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, of passengers and their baggage, 
and express and newspapers in the same 
vehicle with passengers, over a deviation 
route as follows: From Pittsburgh. Pa . 
over UB. Highway 22 to Junction Inter¬ 
state Highway 79, thence over Interstate 
Highway 79 to Junction unnumbered 
highway west of Morgantown, W. Va., 
thence over unnumbered highway to 
Junction UB. Highway 19, thence over 
U.S. Highway 19 to Morgantown. W. Va.. 
and return over the same route for oper¬ 
ating convenience only. The notice in¬ 
dicates that the carrier is presently au¬ 
thorized to transport passengers and the 
.same property, over a pertinent service 
route as follows: From Pittsburgh. Pa., 
over Pennsylvania Highway 51 to Junc¬ 
tion unnumbered highway, thence over 
unnumbered highway to Junction Penn¬ 
sylvania Highway 51, thence over Penn¬ 
sylvania Highway 51 to Uniontown, Pa., 
thence over US. Highway 119 to Mor¬ 
gantown. W. Va.. and return over the 
same route. 

By the Commission. 

(seal! Robert L. Oswald, 

Secretary. 

|FR Doc 75-29704 Piled 21-4-75:8:4$ ami 


| Notice No. 13) • 

MOTOR CARRIER ALTERNATE ROUTE 
DEVIATION NOTICES 

October 31. 1975. 

The following letter-notices of pro¬ 
polis (except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the quality 
of the human environment resulting 
from approval of its application), to 
operate over deviation routes for operat¬ 
ing convenience only have been filed with 
toe interstate Commerce Commission 
under the Commission's Revised Devia¬ 
tion Ruics-Motor Carriers of Passengers. 
1969 49C.F.R. 1042.2(c) *9)) and notice 
thereof to all interested persons Is here- 
oy given as provided in such rules (49 
C KR 104.2(c) *9)). 

Protests against the use of any pro¬ 
posed deviation route herein described 
ub*y be filed with the Interstate Com¬ 
merce Commission in the manner and 
form provided In such rules <49 C.FJL 
1042.2(c)(9)) at any time, but will not 
operate to stay commencement of the 
Proposed operations unless filed on or 
before December 5, 1975. 

Successively filed letter-notices of the 
wme carrier under the Commission's 
Revised Deviation Rules-Motor Carriers 
of Property, 1969, will be numbered con- 
^utivdy for convenience in identiflea- 
Protests, if any, should refer to 
* bca letter-notices by number. 


I Notice No. 40] 

MOTOR CARRIER ALTERNATE ROUTE 
DEVIATION NOTICES 

October 31. 1975. 

The following letter-notices of pro¬ 
posals (except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the qual¬ 
ity of the human environment resulting 
from approval of its application), to 
operate over deviation routes for operat¬ 
ing convenience only have been filed with 
. the Interstate Commerce Commission 
under the Commission’s Revised Devia¬ 
tion Rules-Motor Carriers of Property, 
1969 (49 OF.R. 1042.4(0(11)) and no¬ 
tice thereof to all interested persons is 
hereby given as provided in such rules 
(49 C.F.R. 1042.4(0(11)). 

Protests against the use of any pro¬ 
posed deviation route herein described 
may be filed with the Interstate Com¬ 
merce Commission In the manner and 
form provided in such rules (49 C.F.R. 
1042.4(c) (12)) at any time, but will not 
operate to stay commencement of the 
proposed operations unless filed on or 
before December 5. 1975. 

Successively filed letter-notices of the 
same carrier under the Commission’s Re¬ 
vised Deviation Rules-Motor Carriers of 
Property. 1969, will be numbered consec¬ 
utively for convenience in Identification 
and protests, if any. should refer to such 
letter-notices by number. 


Motor Carriers of Property 

No. M C 90 6 (Deviation No. 9), CON¬ 
SOLIDATED FORWARDING CO.. INC., 
1300 N Tenth St.. St. Louis. Mo. 63106, 
filed October 20. 1975. Carrier proposes 
to operate as a common carrier . by motor 
vehicle, of general commodities . with 
certain exceptions, over a deviation 
route as follows: From junction UB 
Highway 66 and U.S. Highway 36. over 
U.S. Highway 36 to JuncUon Interstate 
Highway 35. thence over Interstate High¬ 
way 35 to Kansas City. Mo., and return 
over the same route for operating con¬ 
venience only. The notice indicates that 
the carrier is presently authorized to 
transport the same commodities, over 
a pertinent service route as follows: From 
JuncUon U.S. Highway 66 and U.S. High¬ 
way 36. over U.S. Highway 66 to JuncUon 
UB. Highway 40, thence over U.S. High¬ 
way 40 to Kansas City, Mo., and return 
over the same route. 

No. MC 59680 (Deviation No. 94>, 
STRICKLAND TRANSPORTATION 
CO., INC., P.O Box 5689. Dallas. Tex. 
75222. filed October 20. 1975. Carrier pro¬ 
poses to operate as a common carrier . 
by motor vehicle, of general commodities . 
with certain exceptions, over a deviation 
route as follows: From North Little Rock, 
Ark., over Interstate Highway 40 (using 
portions of U.8. Highway 66 where Inter¬ 
state Highway 40 Is incomplete) to junc¬ 
tion U.8. Highway 287, and return over 
the same route for operating convenience 
only. The notice indicates that the car¬ 
rier is presently authorized to transport 
the same commodities, over a pertinent 
service route as follows: From Little 
Rock. Ark., over U.8. Highway 67 to 
Texarkana. Tex., thence over U.S. High¬ 
way 82 to Paris, Tex., thence over Texas 
Highway 24 to Greenville, Tex., thence 
over U.S. Highway 67 to Dallas. Tex., 
thence over Texas Highway 114 to 
Rhome. Tex, thence over UB. Highway 
287 to Junction Interstate Highway 40 
and return over the same route. 

No. MC 109533 (Deviation No. 8), 
OVERNITE TRANSPORTATION COM¬ 
PANY. P.O. Box 1216, Richmond. Va. 
23309, filed October 9, 1975. Carrier pro¬ 
poses to operate as a common carrier , by 
motor vehicle, of general commodities , 
with certain exceptions, over a deviation 
route as follows: From Blueficld, W. Va.. 
over UB. Highway 21 to Charleston. W. 
Va , thence over U S. Highway 35 to junc¬ 
tion Ohio Highway 7. thence over Ohio 
Highway 7 to GallipolLs. Ohio, and re¬ 
turn over the same route for operating 
convenience only. The notice indicates 
that the carrier is presently authorized 
to transport the same commodities, over 
a pertinent service route as follows: 
From Blueficld. W. Va.. over UB. High¬ 
way 460 to JuncUon West Virginia Turn¬ 
pike (Interstate Highway 77), thence 
over West Virginia Turnpike to Charles¬ 
ton. W. Va.. thence over Interstate High¬ 
way 64 to Huntington. W. Va., thence 
over UB. Highway 52 to Chesapeake. 
Ohio, thence over Ohio Highway 7 to 
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Oallipolis. Ohio, and return over the 
same route. 

No. MC 134303 (Deviation No. 3), 
CADDO EXPRESS. INC.. P.O. Box 10280. 
Palo Alto. Calif. 04303. filed October 20. 
1975. Carrier proposes to operate as a 
common carrier, by motor veliicle. of 
general commodities, with certain ex¬ 
ceptions. over a deviation route as fol¬ 
lows: From Soiling, Okla., over U.8. 
Highway 60 to junction U.S. Highway 
183. thence over U.S. Highway 183 to 
Clinton. Okla,, thence over Interstate 
Highway 40 to Junction U.S. Highway 
281, thence over U.S. Highway 281 to 
Anadarko. Okla.. ftnd return over the 
same route for operating convenience 
only. The notice Indicates that the car¬ 
rier is presently authorised to transport 
the same commodities, over a pertinent 
service route as follows: From Selling, 
Okla., over U.S. Highway 270 to Okla¬ 
homa City. Okla.. thence over U.8. High¬ 
way 62 to Anadarko, Okla.. and return 
over the same route. 

By the Commission. 

TszalI Robert L. Oswald. 

Secretary. 

|FR Doc.75- 29705 Filed 11-4-75:8:45 ami 


(Notice No. 871 

MOTOR CARRIER APPLICATIONS AND 
CERTAIN OTHER PROCEEDINGS 

October 31.1975. 

The following publications include 
motor carrier, water carrier, broker, 
freight forwarder and rail proceedings 
Indexed as follows: (1) grants of au¬ 
thority requiring republlcation prior to 
certification: i2> notices of filing of peti¬ 
tions for modification of existing author¬ 
ities; (3) new operating rights* applica¬ 
tions directly related to and processed on 
a consolidated record with finance appli¬ 
cations filed under sections 5<2> and 
212(b); (4> notices of filing of sections 
5(2) and 210(a) (b) finance applications; 
and (5) notices of filing of section 212 
<b> transfer applications. 

Each applicant (except as otherwise 
specifically noted) states that there will 
be no significant effect on the quality 
of the human environment resulting from 
approval of its application In compliance 
with the requirements of 49 C.FR. 
3 1100.250. 

Protests to the granting of the re¬ 
quested authority must be filed with the 
Commission on or before December 5, 
1975 (unless otherwise specified). Failure 
seasonably to file a protest will be con¬ 
structed as a waiver of opposition and 
participation in the proceeding. A pro¬ 
test should comply with section 247(d) 
or section 240(c) as appropriate of the 
Commission's General Rules of Practice 
which requires that it set forth specif¬ 
ically the grounds upon which it is made, 
contain a detailed statement of Protes¬ 
tant's Interest in the proceeding < includ¬ 
ing a copy of the specific portions of its 
authority which protestant believes to 
be in conflict with that sought in the ap¬ 
plication. and a detailed description of 
the method—whether by Joinder, inter¬ 


line, or other means—by which protes- 
tani would use such authority to provide 
all or part of the service proposed >. and 
shall specify with particularity the facta, 
matters, and things relied upon, by t shall 
not include Issues or allegations phrased 
generally. Protests not in reasonable 
compliance with the requirements of the 
rules may be rejected. The original and 
one (1) copy of the protest t except for 
petitions and Finance Dockets under 
Rule 40 requiring the original and six 
<6) copies of the protest) shall be filed 
with the Commission, and a copy shall 
be served concurrently upou applicant's 
or petitioner's representative, or appli¬ 
cant or petitioner if no representative 
is named. If the protest includes a re¬ 
quest for oral hearing, such requests 
shall meet the requirements of section 
247(d)(4) or section 240(c)(4) of the 
special rules, and shall include the cer¬ 
tification required therein. 

No. MC 105566 (Sub-No. 92) ^pub¬ 
lication). filed December 22, 1972, and 
published in the Federal Register issue 
of February H 1973, and republished this 
issue. Applicant: SAM TANKS LEY 
TRUCKING, INC.. P.O. Box 1119, Cape 
Oirardcau. Mo. 63701. Applicant’s 
representative; Thomas F. Kllroy, P.O. 
Box 624, Springfield, Va. 22150. A De¬ 
cision and Order or the Commission. Di¬ 
vision 1. dated October 15, 1975. and 
served October 23, 1975, finds that the 
present and future public convenience 
and necessity require operation by ap¬ 
plicant, in interstate or foreign com¬ 
merce. as a common carrier by motor ve¬ 
hicle, over Irregular routes, of (1) such 
merchandise as is dealt in by wholesale, 
retail, and chain grocery and food busi¬ 
ness houses, and (2) equipment, mate¬ 
rials. and supplies used in the conduct of 
such businesses when moving In mixed 
loads with the commodities in (1> above, 
from Cincinnati. Ohio to Memphis. 
Tenn.. Irving. Tex., and points in Cali¬ 
fornia. restricted to the transportation 
of traffic originating at and destined to 
the facilities owned or utilised by The 
Kroger Company. The purpose of this 
republlcation is to Indicate the grant of 
authority to Irving. Tex., rather than 
Irwin. Tex, Because it is possible that 
other parties who have relied upon the 
notice of the application as published, 
may have an interest In and would be 
prejudiced by the lack of proper notice 
of the authority described above, is¬ 
suance of a Certificate in this proceeding 
will be withheld for a period of 30 days 
from the date of this publication of the 
authority actually granted, during which 
period any proper party in interest may 
file an appropriate petition for interven¬ 
tion or other relief in this proceeding 
setting forth in detail the precise manner 
in which it has been so prejudiced. 

No. MC 114004 <Sub-No. 145) (Repub- 
licatton > filed May 24. 1974, published 
in the Federal Register issue of July 11. 
1974. and republished this issue. Appli¬ 
cant: CHANDLER TRAILER CONVOY. 
INC., 8828 New Benton Highway. Little 
Rock. Ark. 72209. Applicant’s representa¬ 
tive: Harold O. Hemly. Jr., 118 North St 
Asaph Street. Alexandria. Va. 22314. An 


Order of the Commission. Review Board 
Number 4. dated October 15. 1975, and 
served October 21, 1975, finds that the 
present and future public convenient- 
and necessity require operation by appli¬ 
cant In interstate or foreign commerce, 
as a common carrier by motor vehicle, 
over irregular routes, of boats from the 
facilities of Charger Incorporated, at or 
near Richland. Mo., to points in Iowa. 
Arkansas. Texas, Tennessee. Mississippi 
Alabama. Illinois. Kentucky, Kansas 
Nebraska, and Oklahoma; that applicant 
Is fit, willing, and able properly to per¬ 
form such service and to conform to the 
requirements of the Interstate Com¬ 
merce Act and the Commission’s rules 
and regulation* thereunder. The purpo*sc 
of this republication is to Indicate the 
addition of Kansas. Nebraska, and Okla¬ 
homa to the above destination points. 
Because it is possible that other parties 
who have relied upon tfye notice of the 
application as published, may have an 
Interest in and would be prejudiced by 
the lack of proper notice of the authority 
described above, Issuance of a Certificate 
in this proceeding will be withheld for n 
period of 30 days from the date of this 
publication of the authority actually 
granted, during which period any proper 
party in Interest may file an appropriate 
petition for intervention or other relit! 
in this proceeding setting forth in detail 
the precise manner in which It has been 
so prejudiced. 

No. MC 12645 (Notice of Filing of Peti¬ 
tion to Modify License). filed October 10. 
1975. Petitioner: PARAGON TRAVEL 
AGENCY, INC.. 680 Purchase Street, New 
Bedford, Mass. 02740. Petitioner’s rep¬ 
resentative: S. Harrison Kahn. Suite 733 
Investment Building. Washington. DC 
20005. Petitioner holds a license to engage 
in operation as a broker at New Bedford. 
Mass., in MC 12645. issued February 4. 
1957, to sell or offer to sell the trans¬ 
portation of Passengers and their boi7- 
gage, in special or charter operations, 
between points in the United State* 
By the instant petition, petitioner seeks 
to establish an employee-staffed office at 
Dartmouth. Mass., in the above author¬ 
ity. Any Interested person or person* 
desiring to participate may file an orig¬ 
inal and six copies of Ills written rep¬ 
resentations. views or arguments in 
support of or against the petition within 
30 days from the date of publication m 
the Federal Register. 

No. MC 110060 (Notice of Filing of 
Petition to Modify Certificate), filed 
October 16. 1975. Petitioner: TRANS - 
PORTES CIHHUAHUENSES SA dr 
C.V.. 16 de Scptiembre 250 Ote. Juan- 
Chihuahua. Mexico. Petitioners repre¬ 
sentative: Horacio Ortega D., Ill San 
Francisco Street. El Paso. Tex. Petitioner 
holds a motor common carrier certificate 
in MC 110060, issued December 6. 19G:? 
authorising transportation, over regular 
routes, of Passengers and their bagoa;< 
and newspapers, express and mail in the 
same vehicle with passengers, between 
the United States-Mexico Boundary line 
and El Paso, Tex., serving no intermediate 
points: From the United States-Mexico 
Boundary line at El Paso over city streets 
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to the site of the bus terminal located at 
the Intersection of Chihuahua and San 
Francisco Streets in El Paso, and return 
over the same route. Restriction: The 
service authorized herein Is restricted 

gainst the transportation of traffic solely 
between El Paso. Tex., and Juarez, 
Mexico. By the instant petition, peti¬ 
tioner seeks to delete the bus terminal 
located at the intersection of Chihuahua 
and San Francisco Streets in El Paso, 
Tex., in the above described authority 
and to substitute in lieu thereof, 111 San 
Francisco Street in El Paso. The rest of 
tin certificate will remain the same. Any 
interested person or persons desiring to 
participate may file an original and six 
copies of his written representations, 
views or arguments in support of or 
against the petition within 30 days from 
the date of publication in the Federal 
Register. 

No MC 133591 (Sub-No. 20) (Notice 
oi Filing of Petition to Modify Commod¬ 
ity Description), filed October 17. 1975. 
Petitioner: wayne Daniel truck. 

INC., P.O. Box 303, Mount Vernon. Mo. 
65712. Petitioner's representative: 
Arnold L. Burke. Suite 3520, 180 North 
La Salle Street. Chicago, Ill. 60601. Pe¬ 
titioner holds a motor common carrier 
certificate in No. MC 133591 (8ub-No. 
20) Issued September 2, 1975. authoriz¬ 
ing transportation, as pertinent, over ir¬ 
regular routes, of Frozen vegetables. 
from points in Idaho, to Kansas City, Mo. 
By the instant petition, petitioner seeks 
to add Frozen potatoes to the commodity 
description in the above described au¬ 
thority. Any interested person or per- 
.<ons desiring to participate may file an 
original and six copies of his written 
representations, views or arguments in 
support of or against the petition with¬ 
in 30 days from the date of publication 
in the Federal Register. 


NOTICES 

articles , and (2) materials . equipment 
and supplies used In the manufacture or 
sale of the commodities in (1) above (ex¬ 
cept commodities in bulk). Between the 
facilities of Arrow Group Industries, In¬ 
corporated. at or near Cucamonga. Calif., 
Breese, m., Porapton Plains. N.J., and 
St. Louis, Mo., on the one hand, and, on 
the other, points in the United States 
(except Alaska and Hawaii), under a 
continuing contract or contracts with Ar¬ 
row Group Industries. Incorporated. Any 
interested person or persons desiring to 
participate may file an original and six 
copies of his written representations, 
views or arguments In support of or 
against the petition within 30 days from 
the date of publication In the Federal 
Register. 

Applications Under Sections 5 and 
210a(b> 

The following applications arc gov¬ 
erned by the Interstate Commerce Com¬ 
mission's Special Rules governing notice 
of filing of applications by motor carriers 
of property or passengers under Sections 
5(a) and 210a(b) of the Interstate Com¬ 
merce Act and certain other proceedings 
with respect thereto. (40 C.F.R. 1.240). 

MOTOR CARRIERS OF PROPERTY 

APPLICATIONS FOR CERTIFICATES OR PERMITS 
• WHICH ARE TO BE PROCESSED CONCUR¬ 
RENTLY WITO APPLICATION UNDER SEC¬ 
TION 5 COVERNED BY SPECIAL RULE 240 TO 
THE EXTENT APPUCABLE 
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along U.S. Highway 202 to Somerville, 
N.J., thence east along New Jersey High¬ 
way 28 to Junction New Jersey Highway 
S-28, thence along New Jersey Highway 
S-28 to Old Bridge. N.J.. thence north¬ 
east along unnumbered highway via 
Runyon. N.J. and Emston. N.J.. to Junc¬ 
tion U.S. Highway 9. thence along U.S. 
Highway 9 to South Amboy, N.J., thence 
to the Raritan Bay. and thence along the 
bay and ocean shores to the points of be¬ 
ginning at the Conncctlcut-Rhode Island 
State line, Including points on Long Is¬ 
land. N.Y., and those on the indicated 
portions of the highways specified, on the 
one hand, and, on the other, points In 
Maine. New Hampshire, Vermont, Mas¬ 
sachusetts, Rhode Island, Connecticut, 
New York. Pennsylvania, New Jersey. 
Delaware. West Virginia, Kentucky. Ten¬ 
nessee. Ohio. Michigan, Indiana. Illinois. 
Missouri. Iowa, Wisconsin. Minnesota. 
North Dakota, South Dakota. Nebraska, 
Kansas, Oklahoma, Texas, Louisiana. 
Arkansas. Mississippi, Alabama, Georgia 
and Florida. The purpose of this filing Ls 
to eliminate the gateway of Chicago. Ill. 
and points within 50 miles thereof. 

Note. —This Ls a gateway elimination re¬ 
quest and is a matter directly related to a 
Section 5(2) proceeding In MC-F-12607 pub¬ 
lished In the Federal Recutter Issue of 
August 20. 1975. If a hearing la deemed 
necesoary. applicant request* it be held at 
Hartford. Conn. 


No. MC 138235 (Notice of Filing of Pe¬ 
tition To Modify Permit), filed October 
17. 1975. Petitioner: DECKER TRANS¬ 
PORT COMPANY, INCORPORATED, 5 
Ida street, Haledon, NJ. 07508. Petition- - 
ej representative: George A. Olsen, 69 
Tonnele Avenue, Jersey City. N.J. 07306. 
Petitioner holds a motor contract carrier 
permit in No. MC 138235. issued Novem¬ 
ber 21, 1974. authorizing transportation, 
over irregular routes, of (1) Steel stor- 
<i 0 c buildings. shelving, screen houses , 
and aluminum products, and (2) mate- 
rials, equipment , and supplies used in 
the manufacture or sale of the commod¬ 
ities in (1) above (except commodities 
m bulk), Between the facilities of Arrow 
Group Industries. Incorporated, at or 
near Cucamonga, Calif., Breese, Ill., and 
‘ onipton Plains, N.J., on the one hand, 
and. on the other, points in the United 
States (except Alaska and Hawaii), un- 
‘ er a continuing contract or contracts 
with Arrow Group Industries. Incorpo¬ 
rated. By the Instant petition, petitioner 
?ccks to add Plastic articles to the com¬ 
modity description in the above described 
authority, and to add St. Louis, Mo., as 
a terminal point, so as to read. (1) Steel 
borage buildings, shelving, screen 
houses, aluminum products, and plastic 


No. MC 8028 (Sub-No. 3), filed Sep¬ 
tember 25. 1075. Applicant: BARRIEAU 
EXPRESS, INC., 301 Murphy Road. 
Hartford, Conn. 06114. Applicant's repre¬ 
sentative: Robert J. Gallagher, 1776 
Broadway. New York, N.Y. 10019. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Household goods , 
as defined by the Commission, (1) be¬ 
tween points in Connecticut, Maine. Mas¬ 
sachusetts. New Hampshire, New Jersey, 
New York. Pennsylvania, Rhode Island, 
and Vermont, on the one hand. and. on 
the other, points In Maine. New Hamp¬ 
shire, Vermont. Massachusetts, Rhode 
Island. Connecticut. New York, Penn¬ 
sylvania. New Jersey. Delaware, West 
Virginia. Kentucky, Tennessee. Ohio. 
Michigan, Indiana, Illinois, Missouri, 
Iowa. Wisconsin. Minnesota, North Dako¬ 
ta, South Dakota, Nebraska, Kansas 
Oklahoma, Texas. Louisiana, Arkansas! 
Mississippi, Alabama, Georgia and Flori¬ 
da. The purpose of this filing ls to elimi¬ 
nate the gateway of Hartford, Conn, and 
points within 20 miles thereof. (2) be¬ 
tween points in Connecticut, New York, 
and New Jersey bounded by a line be¬ 
ginning at Long Island 8ound, and ex¬ 
tending along the Connecticut-Rhode Is¬ 
land and Connecticut-Massachusetts 
State Line to junction Massachusetts 
Highway 12 thence along Massachusetts 
Highway 12 to Junction U.S. Highway 20, 
thence west along U.S. Highway 20 to 
junction Massachusetts Highway 23. 
thence along Massachusetts and New 
York Highways 23 to Catskill. NY 
thence south along U S. Highway 9-W to 
Junction U.S. Highway 202, thence south 


No. MC 8958 (Sub-No. 30) (Partial 
Correction), filed September 29. 1975 
published in the Federal Register issue 
of October 16. 1975, and republished as 
corrected in part this issue. Applicant* 
THE YOUNGSTOWN CARTAGE CO., a 
corporation. 825 West Federal Street, 
P.O. Box 119, Youngstown, Ohio 44501. 
Applicant's representative: John P. Mc¬ 
Mahon. 100 East Broad Street, Colum¬ 
bus, Ohio 43215. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle. over irregular routes, transporting: 
(1) Contractors* equipment , machinery, 
and iron and steel articles of the kind 
used in construction and manufacture, 
which because of size or weight require 
specialized handling or rigging, between 
points in Allegheny, Westmoreland. Fny- 
rtte, Washington and Greene Counties, 
Pa., and points in Ohio and West Vir¬ 
ginia. on the one hand, and, on the other, 
points in Massachusetts. Connecticut, 
Rhode Island, New York. New Jersey. 
Delaware. Pennsylvania. Ohio. West Vir¬ 
ginia. the District of Columbia and points 
In Maryland on and east of US. High¬ 
way 15. The purpose of this filing Ls to 
eliminate the gateways at Ohio Turnpike 
Interchange No. 15. NUos. Ohio. Toledo. 
Ohio, Steubenville, Ohio and Its com¬ 
mercial zone. Martins Ferry. Ohio and 
its commercial zone, any point in that 
part of Ohio on and east of U.8. High¬ 
way 21 and on and north of a line be¬ 
ginning at Junction U.S. Highways 21 
and 36 and extending eastward along 
U.S. Highway 36 to Junction U.S. High¬ 
way 22. thence along U.S. Highway 22 
to the Ohio-West Virginia 8tate Bound¬ 
ary line, points in New York, and those 
in Pennsylvania on and east of U.S, 
Highway 15. 
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i2> Wire and wire products, steel, steel 
ware, steel coal doors, steel channels, 
steel fence posts, solder, sheet steel, tin- 
pate, and temc plate ot the kind used in 
construction and manufacture, between 
points in that part of Indiana south of 
a Up* beginning at the Ohio-Indiana 
State Boundary line and extending along 
US. Highway SO to Etna Green. Ind.. 
thence along Indiana Highway 19 to 
junction Indiana Highway 10. thence 
along Indiana Highway 10 to the Indi¬ 
ana-Illinois State Boundary line, and 
north of a line beginning at the Oblo- 
Indiann State Boundary line and ex¬ 
tending along US. Highway 50 to junc¬ 
tion Indiana Highway 7. thence along 
Indiana Highway 7 to Columbus. Inch, 
thence along Indiana Highway 46 to 
Bloomington. Ind.. thence along Indiana 
Highway 45 to junction Indiana High¬ 
way 54. thence along Indiana Highway 
54 to the Indiana-Illinois State Bound¬ 
ary line, including points on the indi¬ 
cated portions of the highways specified, 
on the one hand. and. on the other, 
points In Massachusetts. Connecticut. 
Rhodo Island. New York. New Jersey. 
Delaware. Pennsylvania. West Virginia. 
District of Columbia, points In that part 
of Maryland on -and cast of U5. High¬ 
way 15 and points in that part of Ohio 
on and east and north of US. Highway 
250. 

The purpose of this filing is to elim¬ 
inate the gateways at Columbus, Ports¬ 
mouth and Niles, Ohio. Ohio Turnpike 
Interchange 15, any point in that part 
of Ohio on and east of US. Highway 21 
and on and noTth of a line beginning at 
junction US. Highway 21 and 36 and 
extending eastward along US. Highway 
36 to Junction U.S. Highway 22, thence 
along VS. Highway 22 to the Ohio-West 
Virginia State Boundary line. Wheeling. 
W. Va., and points within 25 miles of 
Wheeling, W. Va., points In New York, 
and those in Pennsylvania on and cast 
of US. Highway 15. 

Not*. —The purpoao of thU partial repub- 
ltcation is to correct the territorial descrip¬ 
tion in (1) above, end ttao commodity de¬ 
scription tn (2) above. This is a gateway 
elimination request and Is directly related to 
a Section 6(1) proceeding in MC-F-125S2, 
published tn the Filwoial Rscwtts issue of 
June 4, 1975. If a hearing is deemed neces¬ 
sary, applicant do©* not specify a location. 

No. MC 111398 <8ub-No. 15), filed 
October 14, 1975. Applicant: FISCH- 
BACH TRUCKrNO CO., a Corporation, 
921 Sherman Street, Akron, Ohio 44309. 
Applicant's representative: John P. Mc¬ 
Mahon. Suite 1800.100 East Broad Street. 
Columbus. Ohio 43215. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: <1> Such merchandise as is manu¬ 
factured or dealt in by persons whose 
primary business purpose is the manu¬ 
facture, processing or distribution of 
rubber products and. In connection there¬ 
with, equipment, materials and supplies 
used in the conduct of such business 
when moving to or from plants, ware¬ 
houses or other facilities used by such 
persons or wholesale or retail outlets for 
such products, (a) between points in 
Ohio, on the one hand. and. on the other, 


NOTICES 

points In Massachusetts, Connecticut. 
Rhode Island, New Jersey, that part of 
New York on and east of a line beginning 
at tire International Boundary line be¬ 
tween the United States and Canada and 
extending along the St. Lawrence River 
to Alexandria Bay, N.Y., thence along 
New York Highway 12 to Binghamton, 
NY., thence along US. Highway 11 to 
the New York-Pennsylvania State 
Boundary line, and that part of Penn¬ 
sylvania on and south of US, Highway 
22 and on and east of Interstate High¬ 
way 83. and (b> between points in Ohio, 
on the one hand, and. on the other. 
Chicago and Chicago Heights. Ill. The 
purpose of t-M* filing is to eliminate the 
gatew ay of Akron, Ohio. 

(2) Such commodities as are manu¬ 
factured, processed or dealt in by per¬ 
sons whose primary business purpose is 
the manufacture, processing or distri¬ 
bution of asbestos products when mov¬ 
ing from or to plants, warehouses or 
other facUitis used by such presons. or 
wholesale or retail outlets for such prod¬ 
ucts. from Amber. Pil. to points in Ohio 
south of UB. Highway 40 and returned 
shipments of the above specified com¬ 
modities. from points In Ohio south of 
UB. Highway 40. to Amber, Pa. The pur¬ 
pose of this filing is to eliminate the gate¬ 
ways of Akron, Ohio and points in Ohio 
on arid north of UB. Highway 40. <3) 
Such commodities as are manufactured 
proccscd and dealt in by rubber manu¬ 
facturers and steel products manufactur¬ 
ers. and equipment, materials and sup¬ 
plies used In the conduct of such busi¬ 
nesses, from points in Ohio, to points in 
that part of New York from Watertown, 
N.Y. over UB. Highway 11 to its Inter¬ 
section with New York Highway 12. 
thence north along New' York Highway 
12 to Watertown, N.Y.. Including points 
on the indicated portions of the high¬ 
ways specified. The purpose of this filing 
Is to eliminate the gateway of Akron, 
Ohio. 

Nor*. —This la a gateway elimination re¬ 
quest and 1 b a matter directly related to a 
section 5(2) proceeding in MC-P-12658 pub¬ 
lished In the FroniAi. Rensm Issue of Octo¬ 
ber *9. 1976. If a hearing la deemed necea- 
oary, applicant request* it be held at Wash¬ 
ington. DC. 

No. MC-F-12660. Authority sought for 
purchase by FAYETTEVILLE MOVING 
& STORAOE. INC., P.O. Box 3574, Fay¬ 
etteville. NC 28305. of a portion of the 
operating rights of RABON TRANSFER. 
INC., Route *3, Box 61, Chadboum. NC 
28431, and for acquisition by J OHN KL 
BOYETTE, and ELOISE N. BOYETTE, 
both of 2213 Winteriochcn Rd.. Fayette¬ 
ville, NC 28305, of control of such rights 
through the purchase. Applicants' at¬ 
torney: Vaughan S. Winbome, 1108 
Capital Club Bldg.. Raleigh. NC 27601. 
Operating rights sought to be transfer¬ 
red: Household poods, as defined by the 
Commission, as a common carrier over 
irregular routes, between Whiteville. 
N.C.. and points in North Carolina with¬ 
in 50 miles of WhttevUle. on the one 
hand, and, on the other, points in Flor¬ 
ida. Georgia. 8outh Carolina. Maryland, 
Pennsylvania, and the District of Co¬ 
lumbia. Vendee Is authorized to operate 


as a common carrier in North Carolina 
South Carolina. Georgia. Florida. Vir¬ 
ginia, Maryland, Pennsylvania, and the 
District of Columbia. Application lias not 
been filed for temporary authority under 
section 2l0a(b). 

No. MC-F-12661. Authority sought for 
purchase by RAU CARTAGE, INC., 1107 
E. Noble St.. Monroe. MI 4816L of a por¬ 
tion of the operating rights of FAIRAI.L 
TRUCKING COMPANY. 18472 Alien 
Road. Wyandotte, MI 48192. and for ac¬ 
quisition by JAMES E. RAU. JACK K 
RAU. ROBERT E. BISHOP. AND OL- 
LJEBELLE RAU. all of 1107 E. Noble 
St.. Monroe, MI 46161, of control of such 
rights through the purchase. Applicant, 
attorneys: Wilhclmina Boersma. 1600 
First Federal Bldg.. Detroit, Ml 48226, 
and William B. Elmer. 21635 E. Nine Mile 
Road. St Clair Shores. MI 48080. Operat¬ 
ing rights sought to be transferred 
Paper and paper products, as a contract 
carrier over irregular routes, from Mon¬ 
roe, Mich., to points in that part of 
Pennsylvania on and west of U.S. High¬ 
way 19*. raw materials used for the man¬ 
ufacture ot paper and paper products, 
from points in that part of Pennsylvania 
on and west of U.S. Highway 19 to Mon¬ 
roe. Mich., with restriction: paper and 
paper products, between Donora, Pa . on 
the one hand. and. on the other, points 
in Mlchtgan, Ohio, and Indiann, with 
restriction. Vendee is authorized to op¬ 
erate as a contract carrier in Michigan, 
Ohio. Indiana, Pennsylvania, IUlnnis. 
Wisconsin, and West Virginia. Applica¬ 
tion has not been filed for temporary 
authority under section 210a<b). 

No. MC-F-12662. Authority sought for 
control by IOWA PACKERS XFRESS. 
INC., 920 32nd Avenue West. 8pcne-?r. 
IA 51301, of ROBERT W. OROH. Box 
3320. Sioux City, 1A 51101, and for ac¬ 
quisition by WILLIAM E. HUSBY. and 
PATRICIA L. HUSBY. both of 1114 West 
7th 8t., Spencer. IA 51301, of control of 
ROBERT W. OROH. through the acqui¬ 
sition by IOWA PACKERS XFRESS 
INC. Applicants* representative: Wil¬ 
liam E. Husby. 920 32nd Ave.. West. 
Spencer. LA 51301. Operating rights 
sought to be controlled: Edible bakery 
supplies, as a contract carrier over Ir¬ 
regular routes, from the plant site of 
Globe Products Company, of Clifton. 
N J., to points in Colorado, Utah, Nev¬ 
ada, Arizona, California, Washington 
and Oregon, with restriction. IOWA 
PACKERS XPRESS. INC., is authorized 
to operate as a common carrier tn Iowa. 
Ohio, Connecticut, Massachusetts, Mary¬ 
land. New Jersey. New York. Penn¬ 
sylvania, Virginia. Nebraska, Delaware, 
Maine, Rhode Island. Vermont. New 
Hampshire, South Dakota, West Vir¬ 
ginia, Minnesota, North Dakota, Kansas 
and the District of Columbia. Applica¬ 
tion has been filed for temporary au¬ 
thority under section 2l0a«b). 

SOUTHERN PACIFIC TRANSPO R 
TATION COMPANY. One Market Street 
San Francisco. California 94105. repre¬ 
sented by Mr. Tom M. Davis. 3000 Oue 
Shell Plaza. Houston. Texas 77002. here¬ 
by gives notice that, on the 20th day ot 
October. 1975, it filed with the Interstate 
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Commerce Commission at Washington. 
D.C.. an application under Section 5(2) 
of the Interstate Commerce Act for an 
order approving and authorizing the 
acquisition of trackage rights over the 
Missouri Pacific Railroad Company be¬ 
tween Harlingen. Cameron County and 
Placedo, Victoria County, and traversing 
Willacy. Kenedy. Kleberg. Nueces. Son 
Patrick) and Refugio Counties, all In the 
State of Texas, a distance of approxi¬ 
mately 196.84 miles in lieu of operating 
on Us own routes between Harlingen and 
Victoria, segments of which are sought 
to be abandoned in Docket No. A0-12 
Sub-No. 20>. which application was 
assigned Finance Docket No. 28024. 

In the opinion of the applicant, the 
subject matter of this application will 
uot have any significant effect on the 
quality of the human environment In 
accordance with the Commission's regu¬ 
lations (49 C.FJL 1100.250) in Ex Parte 
No. 55 (Sub-No. 4 ). Implementation — 
Nat'l Environmental Policy Act. 1969. 
340 I.C.C. 431 (1972). any protests may 
UiClude a statement indicating the 
presence or absence of any effect of the 
requested Commission action on the 
quality of the human environment. If 
any such effect is alleged to be present, 
the statement shall include information 
relating to the relevant factors set forth 
in Ex Parte No. 55 <Sub-No. 4). $upra. 
Part <b> (l)-(5), 340 LC.C. 431. 461. 

The proceeding will be handled with¬ 
out public hearings unless protests are 
received which contain information indi¬ 
cating a need for such hearings. Any 
protests submitted shall be filed with the 
Commission no later than 30 days from 
the date of first publication In the 
Federal Register. 

SOUTHERN PACIFIC TRANSPOR¬ 
TATION COMPANY. One Market 8trcct. 
Sun Francisco, California 94105. repre- 
ented by Charles W. Burkett. General 
Solicitor, Southern Pacific Transporta¬ 
tion Company. One Market Street. San 
Francisco. California 94105. hereby gives 
notice that, on the 16th day of October. 
1975. It filed with the Interstate Com¬ 
merce Commission at Washington. D.C., 
an application under Section 5(2) of the 
Interstate Commerce Act for an order 
improving and authorizing the acquisi¬ 
tion of trackage rights over the Atchison. 
Topeka and Santa Fe Railway Company 
between mile post 66 plus 1196.1 feet at 
Rosenberg, Fort Bend County and mile 
post 120 plus 3412.2 feet at Brenham. 
Washington County, a distance of ap¬ 
proximately 59.62 miles, all in the 8tate 
o! Texas, for the routing of trains pres¬ 
ently operated between Giddings and 
Houston via Hearne. which application 
was aligned Finance Docket No. 28023. 

In the opinion of the applicant, the 
subject matter of this application, in¬ 
volving only the operation of one train a 
clay In each direction, will not have any 
^nificant effect on the quality of the 
human environment. In accordance with 
the Commission's regulations <49 C.F.R. 

1100.250) In Ex Parte No. 55 (Sub-No. 4). 
Implementation — Nat'1 Environmental 
Policy Act. 1969 1 340 I.C.C. 431 (1972), 
any protests may include a statement In¬ 


dicating Uie presence or absence of any 
effect of the requested Commission ac¬ 
tion on the quality of the human envi¬ 
ronment. If any such effect is alleged to 
be present, the statement shall Include 
information relating to the relevant fac¬ 
tors sctlorth la Ex Parte No. 55 ‘Sub- 
No. 4), supra. Part Cb> (l>-<5>. 340 I CC. 
431. 461. 

The proceeding will be handled with¬ 
out public hearing unless protests are re¬ 
ceived which contain information indi¬ 
cating a need for such hearings. Any 
protests submitted shall be filed with the 
Commission no later than 30 days from 
the date of first publication In the Fed¬ 
eral Register. 

By the Commission. 

tSEALl Robert L. Oswald. 

Secretary. 

JFK Doc 75 29767 FUed 11-4-76;8.45am| 


MOTOR CARRIER INTRASTATE 

APPLICATIONS 

Notice of Filing 

October 31.1975. 

The following applications for motor 
common carrier authority to operate In 
intrastate commerce seek concurrent 
motor carrier authorization in interstate 
or foreign commerce within the limits of 
the intrastate authority sought, pursuant 
to Section 206t&><6> of the Interstate 
Commerce Act. as amended October 15. 
1962. These applications are governed 
by Special Rule 1.245 of the Commis¬ 
sion's Rules of Practice, published In the 
Federal Register, issue of April 11. 1963. 
page 3533. which provides, among other 
things, that protests and requests for in¬ 
formation concerning the time and place 
of State Commission hearings or other 
proceedings, any subsequent changes 
therein, any other related matters shall 
be directed to the State Commission with 
which the application Is filed and shall 
not be addressed to or filed with the In¬ 
terstate Commerce Commission. 

California Docket No A-55846. filed 
August 1. 1975. Applicant: PENINSULA 
AIR DELIVERY. 2443 Wyandotte Street, 
Mountain View. Calif. 94040. Applicant s 
representative: Dennis D. Kendall, (same 
address as applicant). Certificate of Pub¬ 
lic Convenience and Necessity sought to 
operate a freight service as follows: 
Transportation of General commodities 
(except as hereinafter provided), (l) Be¬ 
tween all points and places in the San 
Francisco Territory as previously grant¬ 
ed in decision No. 82198 and as set forth 
in exhibit “A" herein; and (2) Between 
ail points and places on or within 20 lat¬ 
eral mile® of the following routes: (a) 
US. Highway 101 between Healdsburg 
and Salinas, inclusive; <b> State High¬ 
way One between Carmel and Us inter¬ 
section will) State Highway 17. inclusive; 
<c) State Highway 17 between its Inter¬ 
section with State Highway One and its 
intersection with Interstate Highway 
580, Inclusive; <d> Interstate Highway 
580 between its intersection with State 
Highway 17 and its intersection with In¬ 
terstate Highway 5. Inclusive; (e) Inter¬ 


state Highway 5 between its intersection 
with State Highway 4 at Stockton and 
its intersection with State Highway 152. 
inclusive; if) State Highway 4 between 
Us junction with Interstate Highway 80 
near Pinole, and Stockton, inclusive; (g> 
State Highway 120 between its intersec¬ 
tion with Interstate Highway 5 and Us 
Intersection with State Highway 99. in¬ 
clusive; <h> State Highway 99 between 
Sacramento and Fresno, inclusive; (I) 
Interstate Highway 80 between its in¬ 
tersection with State Highway 37 at Val¬ 
lejo and Sacramento, inclusive; (J) In¬ 
terstate Highway 880 between ita inter¬ 
section with Interstate Highway 80 and 
its Intersection with Interstate Highway 
580. 

00 State Highway 116 between its 
(unction with State Highway 101 and itx 
Junction with State Highway 29. Inclu¬ 
sive; 0> State Highway 29 between Its 
itersection with State Highway 37 and 
Napa, inclusive; ond (m* State Highway 
37 between its intersection with State 
Highway 29 and Interstate Highway 80. 
Inclusive; In performing the oenlce 
herin authorized, applicant may make 
use of any and all streets*roads, high¬ 
ways. and birdges necessary or 
convenient for the performance of said 
service. (Except that pursuant to the 
authority herein granted, carrier shall 
not transport any shipments of): ti> 
Used household goods, personal effects 
and office, store and Institution furniture, 
fixtures and equipment not packed In 
accordance with the crated property 
requirements set forth in Item 5 of 
Minimum Rate Tariff 4-B. (2) Auto¬ 
mobiles. trucks and buses, viz.: new and 
used, finished or unfinished passenger 
automobiles (including jeeps), ambu¬ 
lances, hearses and taxis; freight auto¬ 
mobiles. automobile chassis, trucks, truck 
chassis, truck trailers, trucks and trailers 
combined, buses and bus chassis. (3) 
Livestock, rte.: burrows, boars, bulls, 
butcher hogs, calves, cattle, cows, dairy 
cattle, ewes, feeder pigs, gilts, goats, 
heifers, hogs. kids, lambs, oxen, pigs, 
rams (bucks), sheep, sheep camp out¬ 
fits. sows, steers, stags, swine or withers. 
(4) Liquids, compressed gases, commodi¬ 
ties in semi-plastic form and commodi¬ 
ties in suspension in liquids in bulk. In 
tank trucks, tank trailers, tank semi¬ 
trailers or a combination of such high¬ 
way vehicles. (5) Commodities when 
traruported in bulk in dump trucks or iti 
hnppcr-type trucks. <6> Commodities 
when transported in motor vehicles 
equipped for mechanical mixing in 
transit. <7> Portland or similar cements, 
in bulk or packages, when loaded sub¬ 
stantially to capacity of motor vehicle. 
(8) Logs. (Q) Commodities of unusual or 
extraordinary value. <10i Trailer 
coaches and campers, including integral 
parts and contents when the contents are 
within the trailer coach or camper. (ID 
Commodities requiring the use of special 
refrigeration or temperature control in 
specially designed and constructed re¬ 
frigerator equipment; ond (12) Explo¬ 
sives or dangerous articles. IntrastAte. 
interstate and foreign commerce author¬ 
ity sought. 
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Hearing: Date, time and place not yet 
fixed. Requests for procedural informa¬ 
tion should be addressed to the Public 
Utilities Commission, State of California, 
State Bldg., Civic Center, 455 Golden 
Gate Avenue, San Francisco. Calif. 94102. 

Texas Docket No. 2603-B. filed Octo¬ 
ber 21. 1975. Applicant. OBIE NATION8. 
doing business as, TYLER BUS LINES, 
2315 Lindner, Tyler, Tex. 75701. Appli¬ 
cant's representative: Paul D. Angenend, 
P.O. Box 2207. Austin. Tex. 78767. Cer¬ 
tificate of Public Convenience and Neces¬ 
sity sought to operate a freight service 
as follows: Transportation of Passengers 
and their baggage in Intrastate, inter¬ 
state and foreign commerce, between Ty¬ 
ler. Texas, and Heame. Texas, as fol¬ 
lows: From Tyler over Texas Highway 
155 to Palestine, thence over U.S. High¬ 
way 79 to Hearne. and return over the 
same route, serving all intermediate 
points. 

Norrs-— Applicant proposes to tack and co¬ 
ordinate the proposed additional aervlcca with 
ail tervloes authorized In intrastate com¬ 
merce under Motor Bus Certificate No. 2603 
and with all services now authorised in 
Interstate and foreign commerce under au¬ 
thority granted in Docket No. MC 139820. 

Hearing: Date, time and place will be 
scheduled approximately 30 days after 
publication in the Federal Register. Re¬ 
quests for procedural information should 
be addressed to the Railroad Commission 
of Texas. Capitol Station, P.O. Drawer 
12967. Austin, Tex. 78711 and should not 
be directed to the Interstate Commerce 
Commission. 

By the Commission. 

I seal 1 Robert L. Oswald, 

Secretary. 

IFK Doc.75-29766 Piled 11-4-75.8:45 am) 


(Notice No. 109) 

MOTOR CARRIER BOARO TRANSFER 
PROCEEDINGS 

November 5, 1975. 

Synopses of orders entered by the Mo¬ 
tor Carrier Board of the Commission 
pursuant to Sections 212(b), 206(a), 211, 
312(b), and 410(g) of the Interstate 
Commerce Act, and rules and regul ations 
prescribed thereunder (49 CFR Part 
1132), appear below: 

Each application (except as otherwise 
specifically noted) filed after March 27. 
1972, contains a statement by applicants 
that there will be no significant effect on 
the quality’ of the human environment 


NOTICES 

resulting from approval of the applica¬ 
tion. As provided In the Commission's 
Special Rules of Practice any interested 
person may file a petition seeking re¬ 
consideration of the following numbered 
proceedings on or before November 25. 
1975. Pursuant^to Section 17(8) of the 
Interstate Commerce Act, the filing of 
such a petition will postpone the effec¬ 
tive date of the order in that proceeding 
pending its disposition. The matters re¬ 
lied upon by petitioners must be speci¬ 
fied in their petitions with particularity. 

No. MC-FC-76099. By order of October 
31, 1975. the Motor Carrier Board ap¬ 
proved the transfer to Wallace Hoffman, 
Doing Business as Hoffman Garage, 
Wathena. Kansas, of Certificate No. MC 
124369, issued to Ray E. Leman. Doing 
Business as Leman Motor Service, 
Hiawatha, Kansas, authorizing the 
transportation of wrecked and disabled 
automobiles, trucks, truck-tractors, and 
trailers (except trailers designed to be 
drawn by passenger automobiles) by the 
use of wTeckcr equipment only, between 
points in Brown County. Kans.. on the 
one hand. and. on the other, points in 
Missouri and Nebraska. Clyde N. 
Christey. 641 Harrison, Topeka, Kansas 
66603 Attorney for applicants. 

No. MC-FC-76135. By order of October 
31, 1975, the Motor Carrier Board ap¬ 
proved the transfer to Metals Transport, 
Inc., Wauwatosa, Wis., of the operating 
rights In Permit No. MC 138002 (Sub-No. 
2) issued November 28. 1973, to Red 
Mountain Transport. Inc., Birmingham. 
Ala., authorizing the transportation of 
material handling equipment, parts and 
accessories therefor, and material, 
equipment, and parts supplies used in the 
manufacture and repair of such com¬ 
modities. between points in the United 
States, including Alaska but excluding 
Hawaii. Richard A. Westley, 4506 Regent 
Street. Suite 100. Madison. Wis. 53705 
Attorney for applicants. 

[seal! Ro8Ert L. Oswald. 

Secretory. 

JFR Doc.75-29769 Filed ll-4-?5;8:45 am) 


WISCONSIN HOLDING CO. AND McLOUTH 
STEEL CORP. 

October 31, 1975. 

WISCONSIN HOLDING COMPANY 
AND McLOUTH STEEL CORPORA¬ 
TION. 300 South Livernois, Detroit, 
Michigan 48209. represented by Messrs. 
Donald A. Lochhcad. Vice President and 
Treasurer and Gene E. Gann, Chairman 


of the Board and Chief Executive Officer. 
300 South Uvemois. Detroit. Michigan 
48209. hereby give notice that, on the 
2nd day of October, 1975. they filed with 
the Interstate Commerce Commission at 
Washington, D.C., a joint application 
under Section 5(2) of the Interstate 
Commerce Act for an order approving 
and authorizing the proposed transac¬ 
tion whereby the Wisconsin Holding 
Company shall purchase all of the out¬ 
standing capital stock of the Chicago, 
West Pullman & Southern Railroad 
Company, a carrier subject to Part I of 
the Act. 

Applicant is not a carrier subject to 
either Part I or Part in of the Act, but 
all of applicant's stock is owned by Mc- 
Louth Steel Corporation, which in turn 
owns ail of the capital stock of R^W 
Service System, Inc., which Is a common 
motor carrier subject to Part n of the 
Act 

The operations to be controlled are 
those of a switching and terminal line 
whose routes generally extend from 
120th Street and Ashland Avenue. Chi¬ 
cago, Illinois, to 106th Street and Tor¬ 
rence Avenue, South Chicago. Illinois 
each of which points are termini. The 
mileage of the line to be purchased is 
29.62 miles, which application was as¬ 
signed Finance Docket No. 28007. 

In the opinion of the applicants, the 
granting of the authority sought will not 
constitute a major Federal action signi¬ 
ficantly affecting the quality of the hu¬ 
man environment within the meaning of 
the National Environmental Policy Act 
of 1969. In accordance with the Commis¬ 
sion's regulations c 49 CFR 1100.250) in 
Ex Parte No. 55 <Sub-No. 4), Imple¬ 
mentation—Natl Environmental Policy 
Act, 1969. 340 I.C.C. 431 (1972), any pro¬ 
tests may include a statement indicating 
the presence or absence of any effect of 
the requested Commission action on the 
quality of the human environment,. If 
any such effect is alleged to be present, 
the statement shall Include information 
relating to the relevant factors set forth 
in Ex-Parte No. 55 (Sub-No. 4). supra. 
Part (b) . 340 I.C.C. 431.461. 

The proceeding will be handled with¬ 
out public hearings unless protests are 
received which contain information in¬ 
dicating a need for such hearings Any 
protests submitted shall be filed with the 
Commission no later than December 5. 
1975. 

fsiALl Robert L, Oswald. 

Secretory. 

[FR Doc.75-29770 Filed ll-4-75;8:45 ami 
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Title 16—Commercial Practice* * 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

PART 435—MAIL ORDER MERCHANDISE 

Promulgation of Trade Regulation Rule 

Correction 

In FR Doc. 75-28203. appearing at 
page 49492, In the Issue for Wednesday. 
October 22, 1975, the following text was 
inadvertently omitted. It should appear 
after the signature on page 49494. 

Statement or Basis and Purpose 

CHAPTER X. HISTORY OF THE PROCEEDING 

On September 28,1971 the Commission 
announced the initiation of a proceeding 
for the promulgation of a Trade Regula¬ 
tion Rule concerning undeUvered mall 
order merchandise and services and pub¬ 
lished a proposed Rule 1 All interested 
persons were Invited to file written data, 
views or arguments concerning the pro¬ 
posed Rule or to present such informa¬ 
tion orally at public hearings in Wash¬ 
ington. D.C. w . . 

Public hearings were held in Washing¬ 
ton. D.C., March 27-29. 1972/ with Mr. 
William D. Dixon. Assistant Director 
Rules and Guides of the Bureau of Con¬ 
sumer Protection presiding. Every person 
who had expressed a desire to present 
his views orally at these hearings was 
accorded the opportunity to do so. Writ¬ 
ten statements and comments concern¬ 
ing the proposal were received for a pe¬ 
riod of seven months from September 28. 
1971, until April 28.1972. 

After careful consideration of the Rec¬ 
ord thereby produced, the Commission 
published a revised proposed Rule on 
March 8. 1974. and Invited written com¬ 
ments on the revisions.' 

The Public Record of this proceeding 
closed June 14.1974/ 

The Record Includes 447 pages of tran¬ 
script from the hearings held in Wash¬ 
ington. D.C./ some 3,200 pages of pre¬ 
notice consumer letters complaining of 
mail order practices/ a compilation of 
some 8.000 pages of general record com¬ 
posed mainly of consumer complaints/ 


1 33 FR 19092 0971). 

* Public hearings originally scheduled lor 
January 24 and 28. 1972, were rescheduled 
at the request ol industry member*. 37 FR 
622 (1972). 

1 39 FR 9201 (1974). 

•The original April 15. 1974 deadline for 
receipt of comment* was extended to Juno 14. 
1974, In response to petitions from Industry 
members. 39 Fed. Reg. 13563 (April 18, 1974). 
The Record was re-opened briefly for Inclu¬ 
sion of a data submission and comments 
thereon. 30 Fed. Reg. 40515 (November 18. 
1974). 

* R. 215-33-1-1 (Hereinafter Tr.). 

* r_ 215-1-4. VoU. 1-8 (Hereinafter RX). 
These letters were received before the Com¬ 
mission initiated this proceeding. In almost 
all coses permission was granted to place 
these complaints In the public record. 
(Where permission was not obtained names. 
Addresses and references to parties have 
been deleted.) 

*R. 215-33-1-3, VoU. 1-17 (Hereinafter 
R. II). 
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about 2,300 pages of substantive record 
contributed by industry members, gov¬ 
ernment and private groups, as well as 
news articles and Commission complaint 
proceedings on point/ and finally some 
1,200 pages of comments on the revised 
proposed Rule as well as many more 
recent consumer complaints received by 
the Commission/ 

Upon careful analysis and review of 
the entire Record described above, the 
Commission has made modifications to 
the revised proposed Rule published 
March 8,1974. The revisions do not raise 
issues of law or fact which were not 
fully addressed in the Record. There¬ 
fore the Commission is promulgating this 
Rule without further invitaton for com¬ 
ment on the aforesaid modifications. A 
summary of the Rule’s provisions ap¬ 
pears below in Chapter VI, Mechanics 
of the Rule. 

CHAPTER II. NATURE OF MAIL ORDER SALES 

'‘Mail order sales’* refers to a market¬ 
ing method whereby orders are solicited 
for goods which are to be ordered by 
mall. Some of the means by which or¬ 
ders are solicited include magazine and 
newspaper advertisements, catalogs, di¬ 
rect mail solicitations and telephone 
solicitations. While the method of pay¬ 
ment may be cash, check, money order, 
credit card or debit of the buyer’s ac¬ 
count. in most instances payment is 
made at the time of ordering. A variety 
of goods are offered in this manner in¬ 
cluding books, records, wearing apparel, 
home furnishings, novelty items, maga¬ 
zines. and nursery items. 

Less mobile consumers especially, in¬ 
cluding the elderly, the sick or those 
living in remote or rural areas shop In 
this manner as a matter of convenience. 
Others do so because of possible savings 
or the variety or uniqueness of goods 
offered. 

There are about 6,000 firms in the 
mail order industry** with soles esti¬ 
mated at over 40 billion dollars 
annually/ 1 

CHAPTER in. PKOBLEMS WITH MAIL ORDER 
SALES 

The Record of this proceeding contains 
well over 10,000 pages of complaints re¬ 
garding mall order sales coupled with 
hundreds of pages of letters and sup¬ 
porting materials, as well as testimony, 
from state and local agencies and con¬ 
sumer groups urging action by the Com¬ 
mission to correct these problems. The 


•R. 215-33-1*2. Vols. 1-4 (Hereinafter B. 
HI). 

•R. 215-33-1-3, VoU. 18-20 (Hereinafter R. 

rv). 

R. IV, pp. 8869, 9202. 9214. 
u statement of Mrs. Virginia Knauer. Spe¬ 
cial Assistant to the President for Consumer 
Affairs, (Hereinafter Knauer) Tr. 10; State¬ 
ment of Congressman Benjamin Rosenthal, 
Tr. 18; Statement of Mr. John J. Daly. Vice 
President. Direct Mall Advertising Associa¬ 
tion, Tr. 82 quoting from •'Business and the 
Consumer: The Creative Interface** by Peter 
Weaver. A more recent estimate placed In¬ 
dustry annual sales at 14.4 bUllon dollars. 
N.Y. Time*, August 24. 1975. I 3 at 1. col. 3. 


overwhelming majority of these com¬ 
plaints deal with delays In delivery or 
outright failure to deliver merchandi.vj 
and almost half express extreme frustra¬ 
tion due to the failure of mail order sell¬ 
ers to responsively answer Inquiries con¬ 
cerning orders. In addition, a significant 
number of complaints concern failure to 
make refunds, or excessive delays in 
making refunds, on long overdue orders. 

A. Failure to deliver. Failure to de¬ 
liver pre-paid merchandise is by far the 
most frequent consumer complaint in 
mail order sales. The experience of fed¬ 
eral agencies as well as state and local 
officials and consumer Interest groups in 
recent years confirm the magnitude of 
this problem. 11 

In 1970 the Federal Trade Commission 
participated with other federal, state and 
local agencies in the formation of con¬ 
sumer protection coordinating commit¬ 
tees in Boston. Chicago. Los Angeles, 
Philadelphia and San Franctero, 
Through a cooperative effort, consum< r 
complaints from these cities were an¬ 
alyzed and statistics were compiled rank¬ 
ing the most frequent consumer com¬ 
plaints and linking specific types of busi¬ 
nesses to the practices complained of 
during a six month period. Failure to de¬ 
liver merchandise that has been paid for 
was found to be by far the most 
frequent consumer complaint and com¬ 
plaints against mail order houses for 
failure to deliver ranked near the top in 
terms of the type of business complained 
about most by consumers. 11 

For the last seven months of 1971. the 
President’s Office of Consumer Affair 
received over 1.100 consumer complaints 
concerning moll order practices, exceed¬ 
ed in volume only by complaints con¬ 
cerning automobiles and auto service An 
analysis of two representative months 
revealed that non-dcilvery of ordered 
merchandise comprised over 60 percent 
of mail order complaints. 11 

The New York City Department of 
Consumer Affairs "was plagued by large 
numbers of complaints from consume:, 
who had pre-paid for advertised mer¬ 
chandise only to find that all they ever 
received in return was their cancelled 
check” and as a result, Regulation 8 of 
the New York City Consumer Protec¬ 
tion Law was promulgated in 1971 re¬ 
quiring delivery or a refund within six 
weeks, 11 

The Bay Area Consumer Protect ion 
Coordinating Committee reported in 1971 
that failure to deUver mail order mer¬ 
chandise was the "most common com¬ 
plaint” received and that ”tho largest 


«It to difficult to determine whether per¬ 
sona complaining of failure to deliver mer¬ 
chandise have experienced a total failure to 
deUver or are victim! of unreasonably long 
delays who will ultimately receive their 
orders. The Record docs contain Instance* or 
persons writing to complain of non-delivery 
writing at a later date to report that the 
seller had finally tendered the merchandise 
or a refund. 

“ PTC News Release. November 25,1970. 

14 Knauer. Tr. 7. 

»*R lU, p. 608. 
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number of complaints concern! edl mail 
order houses"." 

Failure to deliver mail order merchan¬ 
dise and services has continued to be a 
major consumer complaint as demon¬ 
strated, for example, by a report from the 
Attorney General of Wisconsin who 
v rote to the Commission In support of 
the revised proposed Rule, by letter 
d:4ed April 10.1974: 

In 1070, failure to deliver ranked first In 
the number of complaints received categor- 
lred by the nature of the practice In 1971, 
failure to deliver again ranked first while In 
1972 and 1973. failure to deliver was second 
in this regard. In 1973, my Ofilce of Con¬ 
sumer Protection received 2,125 complaint* * 
involving failure to deliver which represent¬ 
ed 10 percent of the total responses in the 
nature of complaint area. 1 ’ 

The Record of this proceeding contains 
over 3,090 consumer complaint letters 
ar.ainst more than 800 mail order sellers, 
of which over 90 percent concern failure 
to deliver mail order merchandise. 11 Many 
consumers complained about more than 
one company. 

Almost half of all complainants—48.7 
l^rccnt—reported that they never re¬ 
ceived any communication whatsoever 
concerning their unfilled order.’* Typical 
of these complaints is one received from 
a Dayton. Ohio consumer who wrote: 

hast June a new proud, a small movie 
projector, wm described In the Sunday 
feature. • • • which I subsequently ordered. 
My check • • • was deposited • • • a few 
days after they received my order and re¬ 
turned to me cancelled (PAID). About a 
month later I sent a letter or inquiry to them 
which they never answered. Since then I have 
sent them three more letters, two by certified 
mall which they received and the Direct 
Mill Marketing Axaoclatlon • • • has asked 
them twice to check Into the problem, all 
without results. No response to date 
(AprU 81; neither the projector or |slc| 
a reply. 1 * 

Another example came from a Chicago 
man who wrote: 

On July 1971 I placed an order with this 
firm for a stereo amplifier kit and enclosed 
payment in full, in the form of a personal 
check for *153.00. By the beginning of Au¬ 
gust, I had neither received the amplifier nor 
any reply from this firm to indicate whether 
my order had been received, or when the 
item would be shipped, so on August 9th I 
•vrote a follow-up letter of Inquiry. • • • 
At the end of August. I received the 
deposlted-and -cancelled check back through 
tny bank, indicating that my order was, in 
fact received. However, a* of this date 1 Octo¬ 
ber 24), 1 Mill have not received the amplifier, 
nor any other communication from l the com¬ 
pany), aud It appears that I have lost 
*153.00.* 

Other consumers reported receiving 
correspondence from a company con- 


u n m. p. 24i. 

’ R. IV, p. 8443. 

3i Th© DM MA sponsored survey of com¬ 
plaint letters to the Commission reported 
that 93.1 percent complained of “Failure to 
deliver/* R XV. p. 9292, 

“R* IV. p. 9297. 

* RIV. p. 8378. 

“ R. m. p. 483. 
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corned stating: the order was being 
processed, 3 shipment of the order was 
delayed for various reasons 3 or the order 
had already been shipped/ 4 

Consumers also complained that par¬ 
tially filled orders were never completed. 
For example,one consumer wrote: 

In June I ordered a combination of 9 rec¬ 
ords and book* • • • I pre-pald the order 
and on or about July 13 I received 3 of the 
ordered records along with a note saying that 
two Items were out of stock. They also In¬ 
formed me that all the rest of my order was 
on back order and I would receive It soon. In 
mid-July I sent • • • another pre-payment 
• * * for two or threo Items. They have 
cashed my checks but I have never received 
the rest of my two ofdem • • • I would be 
very much appreciative If you could osalnt 
me * 

More than a few consumers, after many 
unsuccessful attempts to obtain cither 
the merchandise ordered or a refund, 
learned that the mall order company had 
either gone out of business, moved to an 
unknown address, filed for reorganiza¬ 
tion or been petitioned into bankruptcy." 

B. Failure to deliver within a reason¬ 
able time . The Record also contains 
many letters from irate consumers who 
received their ordered merchandise only 
after waiting unreasonable periods of 
time, often without any explanation 
being given by the seller for the delays. 

Frequently the need for such merchan¬ 
dise has long since passed before it is 
ever received. A classic example came 
from a consumer who wrote in support 
of the original proposed Rule: 

From personal experience. I have found 
that acme mall order house* are not only 
unbelievably slow, but will ignore inquiries 
about order* Lout November, I ordered 
Christina* decorations from • • • a promi¬ 
nent mailorder gift bitaineas. When Christ - 
maa neared. I wrote them Inquiring why I 
had not received the order. There was no 
answer no I wrote bock asking for a refund. 
This second letter was also Ignored. My 
Christmas decoration* finally did arrive In 
early January. They had been shipped the 
day before Christmas.* 

Another consumer writing to support the 
original proposed Rule summed up simi¬ 
lar experiences by concluding: "It is very 
disheartening to receive supposed Christ¬ 
mas presents (ordered In September and 
October) at Easter time." " 

Sometimes, delays In filling orders are 
unavoidable and out of the control of 


* R IV, p. 9297. 220 letters reported this 
response as the seller's first post-order cor¬ 
respondence with the buyer. 

*> Id. 503 letters reported that a delay no¬ 
tice was the seller's first post-order corre¬ 
spondence with the buyer. 

••id. 78 letters reported that this was the 
seller's first post-order correspondence with 
the buyer. 

»R. H. p. 249. 

* See, e g. R. n. pp. 8217 and 7371. 

W R. II. p. 1838. See also. R. n. pp. 1727, 
4942, 5037, 5071, 5217, 81XI. 6279, 8585. 

"R. n, p. 7812. 
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the seller. On the other hand, delays can 
frequently be attributed to the fact that 
many sellers place advertisements or 
solicit orders for merchandise clUxcr 
without a sufficient quantity on hand to 
fill the orders which might be reasonably 
expected or with no stock on hand at 
all." In the latter instance, the buyer is. 
In effect, providing the seller with an 
interest-free loon with which to pur¬ 
chase the advertised goods. Even where 
the order is not prepaid the seller is still 
causing the buyer great inconvenience 
by soliciting an order he cannot fill 
within a reasonable time and is also com¬ 
peting unfairly against other merchants. 
Although the lack of inventory does not 
always mean long delay in filling orders, 
all too often it does. 

Although there was no unnnimlty of 
opinion among consumers os to what is a 
‘‘reasonable time" for shipment whero 
the seller has given no Indication of ship¬ 
ping time, the specification of thirty days 
in $ 435.1(a) (1) of the Rule is soundly 


**One witness at the hearings, an attorney 
for several mall order companies, stated flatly 
that It l* a widespread business practice not 
to have an Item In stock when advertised and 
that some advertisers may never have any 
stock at all. Statement of Monty Levy, Esq. 
Tr. 211.222 

Several oorummer* noted Incredulously that 
th* concern they were dealing with was still 
advertising aud soliciting orders long after 
they had sent back-order notices. One re¬ 
ported; *T recently had an inordinate amount 
of difficulty with a lamp order • ♦ • I sent 
a check with my order (approx. *30.00). The 
first reply from the company wa* a form card 
which came along In about two weeks and 
advised that the lamps were out of stock 
and would be shipped U ter—about 1-2 weeks. 
They dribbled me Along like this for about 
jdx months, at which time I requested my 
money back. I allowed over three weeks . . - 
to process the money bock: and getting no 
reply I appealed to action line | Direct Mall 
Adv, Assn). (The company) finally refunded 
my money, claiming computer error. Item: 
Over §iz months after / placed this lamp 
order . [the company] was still offering the 
lamp in their current catalog r (Emphasis 
added.) R. IV. p. 8732. See also R. II, pp. 
92. 94. 128, 165. 391. 394. 835. 771. B74. 2052. 
3300. 3788. 4885. 4912. 4016, 5097. 5721. 5027. 
6420. 6974. 7880. 

The practice of soliciting mall orders for 
merchandise prior to making a decision as to 
whether or not to fill the orders may In cer¬ 
tain circumstances be a lawful business prac¬ 
tice. For example. In the book publishing 
business there is a practice called “dry test¬ 
ing" In which marketer disseminates promo¬ 
tional material to the general public solicit¬ 
ing subscriptions to a continuity book series 
before the books have been published. 
Whether or not the book aeries is actually 
published depends on the size of the response 
to the solicitation. The Commission has 
stated that It does not object to the use of 
dry testing a continuity book aeries to be sold 
by mail order where the solicitation does not 
have the capacity or tendency to mislead the 
public Into believing thAt the books have 
been or will be published, the terms and con¬ 
ditions of the transaction and other material 
facts are clearly and conspicuously disclosed 
and persons who subscribe are given timely 
notice of the status of their orders. See Ad¬ 
visory Opinion to Wentworth Pres*, 
dated March 27, 1975 (FUe No 753 7003). 
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based upon the evidence In the Record,* 
A substantial number of consumers writ¬ 
ing the Commission concerning mail or¬ 
der transactions reported their distress 
and dissatisfaction when they did not re¬ 
ceive ordered goods within approximately 
30 days of placing their order. - * In ad¬ 
dition. many consumers who wrote sup¬ 
porting the published proposed Rules ex¬ 
pressed approval of the time limits con¬ 
tained therein of cither 21 a or 30 " days. 

Consumer surveys conducted by a mall 
order merchandiser, Sunset House, and 
a trade association. Direct Mail/Market- 
ing Association, also show that substan¬ 
tial numbers of consumers expect ship¬ 
ment of mall order merchandise within 
30 days of receipt of an order. For ex¬ 
ample in the 8unset House survey, per¬ 
sons not In back order situations (persons 
in the same situation as someone about 
to order merchandise) were asked what 
their wishes would be "till you ordered 
merchandise from Sunset House that was 
not available for Immediate shipment at 
the time your order was received * * ,w 
Specifically, they were asked ••• • • how 
would you like us to handle the mutter?" 
554 persons who were post 8unsefc House 
customers were asked to choose between 
“I would be willing to wait 15 days. If 
you can't ship by the 15th day, I want 
you to automatically refund my remit¬ 
tance at that time" and "I would be will¬ 
ing to wait 15 days or longer provided I 
could expect a prompt refund If I re¬ 
quested one at a later date." 212 persons 
responded with 100 choosing to wait only 
15 days more and 112 choosing the op¬ 
tion of waiting more than 15 days with 


•The Reason* for Renalon* of Original 
proposal published with the Revised Pro¬ 
posed Rule at 39 Fed. Reg. 9202 (1074) stated 
that the choice of thirty days was arbitrary. 
This statement ha* been u«ed by some in¬ 
dustry Bpofccsmen to attack the choice of 
thirty days as haring arisen from caprice or 
being made at random and without reason. 
See. ef*. DM/MA submission at R. IV/pp. 
8803. 8802. 8918. On the contrary, the state¬ 
ment merely meant that the choice of the 
times called for In the Rule lay in the discre¬ 
tion of the Commission. See, ey,. Webster’s 
Seventh New Collegiate Dictionary 45 (7th 
ed. 1070). 

«t See, e.g^ R. n. pp. 402, 411. 507, 3304, 
3430. 3447. 3567, 3727. 3000, 3955. 4038, 4112. 
4263, 4284, 4691, 4606, 4810, 5103. 5432, 5309, 
6564. 5610. 6608. 5765. 6775. 6038, 6470, 6565. 
6700. 6729. 6918. 7441. 7467. 7530. 7615. 7620, 
7711. 7716, 7751, 7844. 7878. 7882. 7893. 8008. 
The DM/klA sponsored analysis of complaint 
letters in the Record states that 247 of the 
3128 complaint letters—7.0 percent—record 
a buyer** initial complaint within 30 days 
of the order. Of the complaint letter* specify¬ 
ing the time between the order and the Ini¬ 
tial complaint, 1550. these 247 letters repre¬ 
sent almost 16 per cent. R. IV. p. 0205. 

**Sce, ey* R. H. pp. 207 (petition with 43 
signatures), 627. 907, (petition with 6 signa¬ 
tures). 1211, 3473. 3805, 3067. 4377. 4483. 4604, 
4606, 4782. 4701. 4803. 4846. 4847, 5271, 5587. 
6924. 6468. 6401, 6528. 6770, 6014, 7538. 7554. 
7607. R. IV, pp. 8772. 8730. 

» See. e g.. R. II. pp. 8052. 8061. 8064. 8074, 
R IV. pp. 8081. 8082. 8083. 8126, 8128. 8120. 
8146, 8204. 8214. 8210, 8222. 8225. 8228. 8233, 
8234. 8258, 8250, 8307. 8343 . 8346. 8354. 8365. 
8368. 8403. 8407. 8440. 8535. 8562. 8563. 8629. 
8036. 8737, 8766, 8806. 


the right to request a refund. Thus 18.1 
per cent of the total sample (and 47.2 
per cent of the responding persons) 
stated that they would not wait more 
than 15 days beyond "immediate ship¬ 
ment" for Sunset House to ship mer¬ 
chandised The Commission notes that 
It Is not possible to establish, from Sun¬ 
set House's submission describing the 
survey and Its results, the statistical sig¬ 
nificance of the cited results, but the 
survey docs indicate that substantial 
numbers of consumers who are in the 
position of someone exposed to a solici¬ 
tation lor an order express a clear ex¬ 
pectation that merchandise will be 
shipped In far less than 30 days of the 
seller's receipt of the order and that a 
delay In shipment beyond that point 
would be totally unacceptable. 

The consumer survey conducted for 
Direct Mail/Marketing Association (DM/ 
MA> also provides support for the propo¬ 
sition that a substantial number of con¬ 
sumers expect goods to be shipped within 
30 days of receipt of an order. Once 
again, on the basis of the submission de¬ 
scribing the survey and Its results, the 
Commission Is not able to evaluate the 
statistical significance of the survey. 

The DM/MA survey asked respond¬ 
ents the following question: "Suppose a 
company were not able to ship a product 
In 30 days—and it notified you by mail 
about this fact stating when shipment 
would be made. • • • Generally speaking 
do you think In most cases you would 
want to wait for your order?" * 17.6 per¬ 
cent of the persons queried stated that 
they would not want to wait more than 
30 days." providing further Information 
that substantial numbers of consumers 
when placing mail orders expect the 
seller to ship within 30 days of receipt of 
the order. 

The DM/MA survey also records the 
response of persons who had received at 
least part of their order when asked how 
much longer they would have waited. Of 
persons who had waited less than two 
weeks for their order, 10.2 percent re¬ 
ported that they would not have waited 
an additional 15 days." Once again the 
survey results indicate the expectations 
of a substantial number of consumers 
familiar with mail order transactions 
that sellers will ship mall order mer¬ 
chandise within thirty days of receipt of 
an order. 

Tlius, although there may be no una¬ 
nimity as to what is a reasonable time 
for shipment, the Record Indicates that 
a substantial number of persons, If not 
otherwise informed, will believe that 
thirty days Is a reasonable time within 
which to ship merchandise. The Record 
demonstrates that a substantial number 
of consumers, in fact, not only expect 
shipment of merchandise within 30 days 
under such circumstances: they virtually 
demand shipment within that time. 

C. Failure to refund promptly. Many 
consumers have found it extremely dlfll- 


94 R. IV. p. 8777. 

* R. IV. p 9340. 
R IV. p. 0325. 

* R IV. p. 0030. 


cult, and in some cases impossible, to ob¬ 
tain refunds on long overdue orders. 

"What recourse does a citizen of one 
State have when doing business with a 
company in another State?" queried a 
disgruntled Ohio consumer upon relating 
his experience in attempting, unsuccess¬ 
fully. to secure a refund on a long overdue 
order: 

Last winter an ad appeared . . . promot¬ 
ing (lettered) T-ahlrt* • • ♦ My children 
pooled their allowance money and a cb<v •: 
for 4650 wa* »cnt to (the company!. The 
company cached the check, however, we h*vo 
yet to receive the ahirto. For the past 6 
month* I have been attempting to get a re¬ 
fund on the ahlrt* — but to no avail. It is a 
disgrace that business u permitted to cheat 
tb© public—and now children eeem to be 
fair play.* 

Consumers also reported that refunds 
were made only after numerous reqiu »5 
to the seller, picas to a government I 
agency to Intercede and months of wait¬ 
ing as the following excerpt of a con¬ 
sumer letter demonstrates: 

I received a check today • • • exactly 
110 days after the purchase was ordered by 
mail. Tho company enclosed no letter of 
comment or apology. In view of the prompt 
response alter four letter* and months if 
being Ignored. It does not seem tmreaaoiiid :e 
to believe that my teUlng the company I tw 
referring the problem to the PTC had aome- 
thlng to do with It • • • |I|t remain * an 
outrageous situation when a consumer hw 
to go directly to the FTC to get a compai y 
to conduct It* business in a responsible man¬ 
ner* — 

The Record also demonstrates that re¬ 
funds are no more readily forthcoming 
where the consumer receives a part of an 
ordcj* 

In a related matter, a number of per¬ 
sons expressed concern and outrage over 
the practice of some sellers who. when 
unable to ship prepaid merchandise, jive 
"refunds" in the form of a credit "vou¬ 
cher", "slip" or "memo" instead of cash 
or a negotiable instrument 0 Upon be¬ 
coming a victim of this practice one con¬ 
sumer wrote: "I was furious at this tac¬ 
tic." 43 Another consumer who had a sim¬ 
ilar experience concluded that "I def¬ 
initely think there should be ft time 
limit on refunds, and that credit slips 
should not be issued." 4 * 

D. Failure to responsively ansxver con¬ 
sumer inquiries. The Record reveals that 
many mall order sellers either refuse to 
respond to consumer Inquiries, or fail to 
responsively answer consumer inquiries, 
regarding delayed orders or refund de¬ 
mands. Almost half—48.7 percent-of the 
consumer letters received complaineo or 
the total non-responsiveness of mall or¬ 
der sellers.* 4 

One consumer asserted in this regard: 
"Even where there is a legitimate reason 
for such delay, mall order firms, even the 
most reputable, are very lax in first ad- 


n, p. 166. 
n. p. 4426. 
e g., n. IV. p. 8566. 

©, e g.. R- II. p 4652. 6007. 5420. 6673. 
8728. 6851. 7216. 

II, p. 4009. 

. n. p. 4075. 

. IV. p. 0286. 
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vising of the delay and subsequently In¬ 
forming the customer of the p ro g re ss of 
his order. They also foil in many in¬ 
stances to respond to inquiries from the 
consumer regarding the non-delivery of 
merchandise." * * 

Another consumer wrote: T have long 
been seething about my loss of bank in¬ 
terest on my money in the many cases 
in which such Arms have, for any num¬ 
ber of unexplained reasons, delayed ship¬ 
ment for inexcusably long periods. In¬ 
quiries are met by the blank wall of si¬ 
lencer or at best, the old form letter or 
card ploy, which explains nothing."* 

CHAPTM IV. INADEQUACY OF EXISTING 

xhcedies i 

The mail order buyer Is in a far less 
advantageous position In seeking to rec¬ 
tify complaints than one who purchases 
from a local merchant. The purchaser 
who shops locally has the opportunity of 
taking his grievance directly to a store 
n ; resentative or manager and in a per¬ 
sonal way explaining his difficulty or 
complaint. The matt order buyer, on the 
other hand, must deal with a seller who 
is often hundreds and even thousands of 
miles away. The use of ordinary first 
class mall is often totally unsuccessful 
or time consuming. The use of costly 
registered letters and long-distance tele¬ 
phone calls is also frequently resorted to. 
but the distance involved shields mail 
order sellers from personally resolving 
complaints. The Record demonstrates 
consumer frustration with complaints in¬ 
volving companies which only reveal a 
Post Office box number and withhold 
their street addresses or telephone num¬ 
bers.* 

The high costs of going to court as well 
a 2 jurisdictional limitations prevent con¬ 
sumers from seeking remedial legal 
action. "Prom the consumers point of 
view • • • In many cases the amount of 
money involved Is significant, but not 
enough to mke it worthwhile to the con¬ 
sumer to force the seller to fill the order, 
or to try to recover his money through 
the use of legal remedies. In these dtu- 
ii lions, the individual Is simply at the 
mercy of the mail-order merchandiser.” * 

Totally frustrated by the Inaction and 
silence of the seller and economically 
blocked from taking traditional legal 
avenues, victims of mall order abuses arfe 
faced with no other alternative but to 
launch Intensive letter-writing cam¬ 
pons. at no small expense, to postal 
authorities, other federal and state 
agencies and officials and the Better 
Business Bureaus or Chambers oX Com¬ 
merce. 


K. II. p. 6456. 

** R* II. p. 1211. 

‘ R. III. pp. 336. 1374. 2042. 2238. R IV. p. 

* 428 . 

"R- HI, p. 564 | Hon. Chauncey H. Brown* 
m*. Jr. Attorney General of Weal Vir¬ 
ginia). A consumer charged: Tt Is quits 
that |some mail order companies! 
'iuA comfort lin ths fact! • • • that the 
'mount of money involved does not warrant 
die expense of legal action for recovery," R. 
II. p 6628. See also. R. 111. pp. 564, 1115. 


•The unfilled mail order" wrote the 
Executive Director of the Michigan Con¬ 
sumer's Council "Is a problem particu¬ 
larly aggravating to the aggrieved con¬ 
sumer because of his practical inability 
to deal, except by mail, with the seller 
In nn attempt to resolve his complaint. 
Tiie consumer who has paid money for 
undelivered mail order goods or serv¬ 
ices. and confronts nothing but cold un- 
responsiveness or broken pledges from 
the distant seller finds himself with very 
little viable recourse." * A consumer com¬ 
plained that “Cflollowing up. for the 
buyer, is a difficult and time consuming 
process os he is never quite sure where 
he can write to get results,”* As one 
Michigan consumer described her ex¬ 
perience with a California seller: Tt is 
difficult to describe the helpless frustra¬ 
tion a consumer feels at a time like this. 
California is so far away from 
Michigan"* 

Because of strict requirements of proof 
and the absence of subpoena power, 
prosecutions by the Postal Service under 
the postal criminal fraud statute and 
civil-administrative actions pursuant to 
the postal false representation statute 
have been limited and ineffective in cur¬ 
tailing complaints of mail order abuses.* 4 
The Record contains a number of con¬ 
sumer letters reporting unsuccessful ef¬ 
forts by consumers to obtain action by 
the Postal Service on mall order com¬ 
plaints.* 


• R. HI. p. 1056. 

* It IL p. 77. 

» R. II. p. 3765. 

'“Successful prosecution of unscrupulous 
moll order merchant* under the postal crim¬ 
inal fraud statute (18 C.S.C. I 1341) requires 
proof, beyond reasonable doubt, of the seller's 
intent to defraud. In many cases ability sue- 
cwHfutly to prove intent to defraud la frus¬ 
trated by the w»Uer being able to prove 
shipment of tome of the order* received and 
the inability of the Postal Service to prove 
that these represent mere token shipments. 
The postal laws do not obligate the seller to 
maintain any shipment records, nor te the 
Foetal Service authorised to compel the pro¬ 
duction of any records a seller may have 
maintained. Generally speaking, a successful 
criminal prosecution cannot be premised 
upon mere failure Vo effect reasonably prompt 
shipment—and successful prosecution re¬ 
sults in no relief to Injured consumers, 

"Civil-administrative action pursuant to 
the postal false representation statute (32 
UJB.C. 13006) la premised upon the seller 
obtaining money or property through the 
mails by virtue of misrepresentation of a 
material fact. Successful application of this 
statute can result in but one remedy—a 
Mail Stop Order" denying the seller the 
right to receive any mall, or redeem any 
Postal Money Order, relating to the scheme 
upon which the Order was predicated. Where, 
prior to Issuance of the Order, the seller dis¬ 
continue* the practice complained of. the 
Order ia generally of no practical value. Suc¬ 
cessful application of the statute cannot bo 
based upon failure of the seller to effect 
reasonably prompt shipment except where 
the Postal Service can demonstrate that the 
seller hoe consistently failed to honor a 
specific representation respecting the time 
within which orders will be shipped. Such 
proof la difficult because the seller is under 
no legal obligation to maintain records In- 


Little hag been accomplished on the 
State or local level to correct these mail 
order problems, the most notable excep¬ 
tion being New' York* Since most moil 
order transactions occur in interstate 
commerce (Le.. they involve a seller in 
one State and a buyer in another), re¬ 
medial action by officials on the State 
level is often hampered by various Juris¬ 
dictional limitations. A State consumer 
protection official reported: “We at the 
intrastate level are virtually helpless in 
reaching the practices of the mail-order 
house operating from outside (the 
State}/’ “ And the Attorney General of 
West Virginia added in a smiliar vein: 
"In these cases we face the same diffi¬ 
culty as do consumer protection agencies 
in most states—the selling firm is located 
outside our Jurisdiction, and for all prac¬ 
tical purposes is not accessible Co us/"" 
A spokesman for the Consumer Protec¬ 
tion oI Attorneys General reported that 
at a meeting attended by representatives 
from ttpproximately'20 States, the action 
of the Commission in proceeding toward 
the promulgation of a Rule governing 
the sale of mail order merchandise 
was unanimously supported.* Another 
spokesman for the Consumer Protection 
Committee stated that when dealing with 

mail order sellers in other States. 

we as state authorities, find ourselves 
with no effective way of helping the con¬ 
sumer. Only on organization with nation¬ 
wide authority can be truly effective in 
this area."* These groups, along with 
others such as consumer interest groups. 
Better Business Bureaus and Chambers 
of Commerce, often can do no more than 
join the consumer in his letter-writing 
campaign. 

In February 1972, David L. Ordway. 
"ombudsman" for the Postal Service, was 
prompted to warn postal customers to 


cheating tho data* upon which order* wore 
received and shipment! made and because 
the Postal Service lacks authority to compel 
the production of any record* maintained 
by a mailer. Again, successful application of 
thtu statute doe* not result in any direct 
relief to an injured consumer.*' David A. 
Nelson. Senior Assistant Postmaster General 
and Oencral Counsel. R. in. pp. 526-537. 
Sec also letter of William J. Cotter. Assistant 
Postmaster Oencral. Inspection Service, R 
OT. pp. 1328-41. 

" R n. pp 3357, 3028. 4284. S&M. 

7735. 

u New York City, home for many mail order 
businesses, was prompted to promulgate a aU 
week delivery or refund regulation after it* 
Department of Consumer Affair* was Hooded 
with complaints. The New York Attorney 
General's Office has also been active in recent 
years In thl* area and after proceeding on a 
case-by-case baaia for a period of time en¬ 
couraged the State legislature to pass a law 
setting reasonable standards of business con¬ 
duct in the mall order industry which became 
effective March 1. 1975 (1974 McKinney Ses¬ 
sion Laws, Chapters 1038. r038>. California 
enacted regulations covering mail order aalea 
See. tf.. R. III. pp. 1117, 1403, 2049. R. IV. pp. 
8754-58 

“R- IB, p. 275 (Hon. Barbara D. Dunn. 
Commissioner, Connecticut Department of 
Consumer Protection). 

* R. Ill, p. 564. 

"R. Ill, p. 1622 

- R HI. p. 2054. 
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be cautious in ordering merchandise or 
services by mail from unknown mail 
order merchants and he advised these 
consumers to consult first with the 
Better Business Bureau. Chamber of 
Commerce or a consumer protection 
agency to determine the reliability of the 
mall order seller * * 

Congressman Benjamin Rosenthal, in 
testifying at the Commission hearings 
in this proceeding, summed up the prob¬ 
lem and potentiality for abuse in mail 
order marketing by saying. 

While most mall order Arms are run by 
honest businessmen who serve their cus¬ 
tomers quickly and fairly • • • under exist¬ 
ing laws the unscrupulous mail order house 
can • • • Jhldel behind a Post Office Box 
number and/or a fabricated business name. 
It can deliver inferior merchandise, or no 
merchandise at all. disregard consumer com¬ 
plaints and. If things get too uncomfort¬ 
able, Ale for bankruptcy or simply leave 
town. The consumer with cancelled check In 
hand. Ls left remediless, often after months 
of frustrated letter-writing to consumer 
groups. Better Business Bureaus. Congress¬ 
men. the President's Advisor and the Arm 
itself.** 

CHAPTER VI THE FINAL RULE 

The Trade Regulation Rule has under¬ 
gone several modifications since It was 
originally published in 1971.® A revised 
proposed Rule accompanied by Reasons 
For Revisions of Original Proposal was 
published In March. 1974 and contained 
substantial modifications of the 1971 
proposal.® The 1971 proposal was based, 
with certain exceptions, on the premise 
that “if goods arc not shipped within 21 
days, the buyer prefers an immediate 
refund.” * The revised proposed Rule ex¬ 
tended this time to 30 days * because the 
Record does not support the 21-day 
rule”* 4 The 1971 proposal required an 
affirmative disclosure of the “21-day 
Rule” in each solicitation. The revised 
proposed Rule abandoned tills disclosure 
provision as being impractical in small 
classified ads and unnecessary because 
of the notice a seller would send to so¬ 
licit a buyer's consent to delayed ship¬ 
ment.® The record-keeping requirements 
of the 1971 proposal included a record 
of each mail order transaction. The re¬ 
vised proposed Rule reduced the record¬ 
keeping requirements to maintaining for 
18 months a record of each complaint of 
failure to deliver and a general record 
keeping requirement of maintenance of 
system and procedures designed to show 
compliance with the Rule. This revision 
was prompted by concern that the orig¬ 
inal requirement would have been very 
expensive while the revised proposed 
Rule was believed to facilitate enforce¬ 
ment of the Rule while reducing the 
costs. See. fn 65. 

In the following discussion of the pro¬ 
mulgated Rule, the significant modifica¬ 
tions of the previous proposals and the 


» R. n. p. 7311 (US. Postal Service General 
Release No. 14. February 21, 1972). 

•" Tr. 19. - 

36 Fed. Reg. 19092 (1971). 

«39 Fed. Reg. 0201 (1974). 

«/d. at 9202. 
mid. 

•id. 
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reasons for these modifications are" dis¬ 
cussed in detail. 

A. Authority of the commission. Any 
doubt as to the authority of the Com¬ 
mission to promulgate Trade Regulation 
Rules lias been settled by National Pe¬ 
troleum Refiners Association , et at, v. 
F.T.C., 482 F.2d 672 (DC. Clr. 1973), cert, 
den. 415 U.8. 951. 39 L.Ed. 2d 567. 94 S. 
Ct. 1475 (1974)* and the action of the 
Congress in enacting in late 1974 I 202 
of the Magnuson-Moss Warranty—Fed¬ 
eral Trade Commission Improvement 
Act.® 

The Commission's powers to define un¬ 
fair or deceptive practices outlined in 
Sperry Hutchison Co. v. F.T.C., 405 U.S. 
233. 31 L.Ed.2d 170, 92 S.Ct. 898 (1972). 
ore expansive. National Petroleum Rc - 
finers v. F.T.C.. 482 F.2d at 685. Similarly, 
the Commission has brood discretion in 
determining what is necessary to prevent 
unfair acts or practices. “The Commis¬ 
sion ls the expert body to determine what 
remedy ls necessary to eliminate unfair 
or deceptive trade practices which have 
been disclosed. It has wide latitude for 
Judgment and the courts will not inter¬ 
fere except w r here the remedy selected has 
no reasonable relation to the unlawful 
practices found to exist.” Jacob Siegel Co. 
V. F.T.C., 327 UB. 608. 612-613. 90 L.Ed. 
888, 66 S.Ct. 758 (1946). In carrying out 
its function of preventing unfair or de¬ 
ceptive practices, “• • • the Commission 
is not limited to prohibiting the Illegal 
practice in the precise form in which It ls 
found to have existed in the past • • •* 

but may.effectively close all roads 

to the prohibited goal • • •" F.T.C. v. 
Rubcroid Co.. 343 U S. 470, 473, 1 L.Ed.2d 
438. 77 S.Ct 502 (1942), 

B. Basis for the rule. It should first be 
noted that the promulgated Rule is not 
limited to “pre-poid” mail order trans¬ 
actions in the strictest sense of the term, 
but is written to Include credit transac¬ 
tions whore the buyer's account has been 
charged. While it is true that the vast 
bulk of the complaints and other infor¬ 
mation in the Record is concerned with 
orders where the buyer has literally “pre¬ 
paid" (i.e., tendered payment in the form 
of cash, check or money order),* the 
Commission recognizes that the types of 
abuses addressed by the Rule are not only 
relevant to such “pre-paid" transac¬ 
tions* Indeed, the Record contains sub- 


•Thls case clearly establishes that the 
Commission can promulgate rules defining 
unfair or deceptive practices using either 
bright line standards or rebuttable presump¬ 
tions. 462 F.2d at 691. 

• f 202 (designated as 16 USC I 18). which 
merely codified the Commission's rulemaking 
authority, states that the Commission ls em¬ 
powered to prescribe: “rules which deAno 
with specificity acts or practices which are 
unfair or deceptive acta or practices in or af¬ 
fecting commerce • • • Rules under this sub- 
paragraph may include requirements pre¬ 
scribed for the purposes of preventing such 
act* or practices." 

• For example, the DM/MA sponsored 
analysis of consumer letters states that close 
to 93 per cent of complainants hod paid with 
their order*. R IV. p. 9200. 

For example, where a seller solicits an 
order without having a reasonable basis for 
expecting that he can ship the ordered mer- 


Btantial Information that mail order 
credit transactions are in fact subject to 
the abuses addressed by the Rulc.^ As a 
result the Commission has determined 
that, to the greatest extent possible, the 
Rule should “close all roads to the pro¬ 
hibited goal”, and thus under 1U author¬ 
ity to define unfair or deceptive acts or 
practices and to promulgate rules pre¬ 
scribed for the purposes of preventing 
such act or practices, the Commission has 
retained the scope of the revised proposed 
Rule published March 8, 1974 and in¬ 
cluded credit transactions where the 
seller charges the buyer's account for the 
order prior to shipment. 

It should also be noted that the pro¬ 
mulgated Rule is narrower than the pub¬ 
lished proposed Rules In that it is limited 
to merchandise and does not cover “serv¬ 
ices connected with merchandise." The 
reasons stated elsewhere for the ex¬ 
clusion of mall order photo finishing 
are equally applicable to “services con¬ 
nected with merchandise” in general 
Although the Commission has received 
a number of complaints concerning 
services connected with merchan- 
dlse, n the vast bulk of the Informa¬ 
tion contained in the Record, whether in 
the form of complaint letters, analyses of 
the published proposed Rules or alterna¬ 
tives to the published proposed Rules, 
deals with the problems associated with 
mail order merchandise. The Commis¬ 
sion is therefore reluctant on the basis 
of the current Record to include “serv¬ 
ices connected with merchandise” with¬ 
in the scope of the final Rule. This con¬ 
clusion should not be interpreted as a 
finding by the Commission that mail 
order “services connected with mer¬ 
chandise” are not subject to abuses 
which constitute violations of the Federal 
Trade Commission Act or as a statement 
that the Commission will not address any 
such abuses in the future. 

Section 435.1(a) of the Rule requires 
sellers of mail order merchandise to have 
a reasonable basis for making certain ex¬ 
press and implied representations, at the 
time of making, with respect to the 
delivery of mail order merchandise. 

Section 435.1(a) (V of the promul¬ 
gated Rule ls. In essence, a revision of 
Paragraph A of the revised proposed Hule 
published In March, 1974." Subparagraph 
1(A) of the revised proposal prohibited 
a seller from soliciting a mail order unless 
the merchandise "will be shipped” within 
the applicable time set forth in the Rule 
unless the seller complied with certain 
provisions of Paragraph (B) of the re¬ 
vised proposed Rule. Paragraph »B> al¬ 
lowed sellers to solicit a buyer's consent 
to delayed shipment where the delay is 


chandUe within the time expected by many 
buyer*, it Is an unfair or deceptive act or 
practice regardless of the method of payment,. 

•For example, the DM/MA sponsored *>ur- 
rey of consumers complaints In the Record 
Indicate* that 141 Involved credit transac¬ 
tions . R. IV. p. 9290. 

•The DM/MA sponsored analysis of con¬ 
sumer complaint letter* In the Record states 
that 68 complaints (16 per cent of the total 
oompiaints) involved “services with mer¬ 
chandise". R. IV, p. 9289. 

• 39 Fed. Reg. 9201 (1974). 
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due to circumstauces beyond the buyer'* * 
control. The revisions contained in the 
promulgated Rule make explicit the obvi¬ 
ous. although arguably implicit, intent of 
the revised proposed Rule to prohibit the 
cogitation of orders where the seller 
docs not have a reasonable basis to ex¬ 
pect shipment within 50 days or the time 
stated In the solicitation. $ 455.1(a) (2) 
and (3) of the Rule are additions not ex¬ 
plicitly found in the previous proposed 
Rules and are Intended to make it clear 
that sellers must have a reasonable basis 
for making representations mandated in 
' 435.1(b) of the Rule. 

The requirements of §435.1<a) (1>. 
(2) and (3) that a seller have a reason¬ 
able basis for express representations 
made about the time of shipment are 
merely a restatement of the existing legal 
f.t mciard which has been expressed by 
the Commission on a number of occa¬ 
sions *• and affirmed by reviewing 
courts.* The Commission has concluded 
on the basis of the Record and its own 
expertise that where a seller makes an 
express representation to a buyer con¬ 
cerning the time of delivery, such a 
representation has the capacity or tend¬ 
ency to create the impression in the 
buyer’s mind that the seller has a rea¬ 
sonable basis for making such a repre¬ 
sentation.* The failure of the seller to 
have a reasonable basis for making such 
a r* presentation constitutes an unfair 
and deceptive act or practice in violation 
of Sectlotf 5 of the Federal Trade Com¬ 
mission Act.™ 

Where the seller does not make a di¬ 
rect representation as to the time of 
shipment, the application of the above 
principle^ requires a similar result. 
Where the seller of mail order merchan¬ 
dise docs not state a shipping time, what 
shipping time U implied by the solicita¬ 
tion of an order made by a seller to a 
prospective buyer? The information in 
the Record described above establishes 
that where a seller so solicits an order, 
the solicitation has the capacity or ten¬ 
dency to create the Impression in the 
buyer's mind that shipment will be made 
within 30 days. Indeed, the Record clear¬ 
ly and persuasively demonstrates that 
substantial numbers of consumers pur¬ 
chasing mail order merchandise in 
fact expect shipment within 30 
days of the seller's receipt of on order. 
Thus, under such circumstances the sel¬ 
ler is making the implied promise that 
he can ship within 30 days of receipt of 
an order and th$ mail order pur¬ 
chaser is entitled “as a matter of mar¬ 
ketplace fairness" to rely upon the seller 
to have a 'reasonable basis’ for making 
performance claims." * Where the seller 


eg., Pfizer. Inc., 81 F.T.C. 33 (1072). 
.Vi;tonal Dynamic* Corporation . rt al. 83 
FT C*. 488 (1073). 

s <*. e g.. Firestone Tire it Rubber Co.. 
P2d 246 (6lb Cir. 1973). cert. den. 416" 
112, 38 L Ed 2d 739. 94 S.Ct. 841 (1973). 
The Commission may utilise its iccumu* 
expertise to determine what direct 
»nd implied representations are contained in 
»d , ertisiug. Pfizer, Inc., supra at 69. 

. at 58 to 65. 

~ Id., at 62. 


does not have a reasonable basis to ex¬ 
pect shipment within 30 days of receipt 
of an order, or in fact lias reason to be¬ 
lieve that shipment cannot be made 
within 30 dAys of receipt of an order, 
the Commission finds that soliciting an 
order for mail order merchandise with¬ 
out disclosing the expected shipping 
time is unfair and deceptive within the 
meaning of Section 5 of the Federal 
Trade Commission Act 

The Record of this proceeding shows 
that substantial numbers of consumers 
are not getting maU order merchandise 
shipped within that time which con¬ 
sumers have been led to believe shipment 
would be made. The Record also demon¬ 
strates that sellers have solicited orders 
for which they had no reasonable basis 
to expect shipment within that time ex¬ 
pected by many buyers.' 4 In addition, 
the substance of $ 435.1 <a>fl> of the 
Rule was supported by many commenta¬ 
tors on the Rule including members and 
representatives of the mail order indus¬ 
try as a reasonable remedy for abuses 
In the industry.™ | 435.1(a) (D is, there¬ 
fore. within the authority of the Com¬ 
mission as it is both a definition of an 
unfair and deceptive practice and a re¬ 
quirement prescribed for the purpose of 
preventing unfair or deceptive act* or 
practices. 

Section 435.1 <vl) (2> and (a) (3) of the 
Rule address practices associated with 
sellers giving buyers notice of delayed 
shipment. The practice of sending buyers 
notices of delayed shipment is wide¬ 
spread.* but all too often buyers report 
that sellers have failed in meeting ship¬ 
ping or delivery dates promised in their 
notices of delay* 


® For example. Boy Hedberg. President of 
Sunset House, stated that there are mail or¬ 
der sellers who are not responsible He 
stated: “There are those who will promote an 
item by mall—without any inventory and 
will accumulate customer orders when re¬ 
ceived—and then, and only then, initiate ac¬ 
tion to procure merchandise—since at this 
point no Inventory risks are Involved. Obvi¬ 
ously. months of delay in receiving merchan¬ 
dise and shipping customer orders may be 
involved/* (emphasis In the original) R. IV, 
p. 8750 Popular Services, Inc. urged the 
Commission to take action against -• • • 
the one problem that exists— i.e. the solici¬ 
tation of prepayments for merchandise which 
1* not on hand and which the seller has no 
real expectation of ordering within a rea¬ 
sonable period of time • • •** R. IV. p. 8975 
B. Set also R. II. pp. 243. 286. 336. 535. 1622. 
3053 4. R. IV. p 8985. 

*See. e g.. R. III. pp 243. 288. 236 7. 535. 
1107. 1498, 2053-4. R. IV. pp. 8873A. 8975B. 
8885. 

** The DM/MA commissioned analysts of 
consumer complaint correspondence in the 
Record states that 500 complaints (16 per 
cent of the total complaints tn the Record) 
reported that a delay notice was the seller's 
first post-order correspondence with the 
buyer. 

“ F Or example, a consumer reported that a 
seller wrote her In April. 1971. that, with 
respect to an order placed In January. 1971. 
“Ton may expect shipment wtthin 3-4 weeks" 
but that she had been unable to secure either 
the merchandise or a refund as late as De¬ 
cember, 1971. R m, p 3528. Another consum¬ 
er wrote a company in December about an or- 


A number of complaint letters regard¬ 
ing undelivered mail order merchandise 
reported that sellers had sent delay 
notices which were indefinite about the 
length of the delay * and some notices in¬ 
cluded “explanations" for the delay * 

On the basis of the Record and its 
own expertise, the Commission finds that 
8 435.1(a) (2» and (a) (3) constitute def¬ 
initions of unfair or deceptive practices 
and arc also within the power of the 
Commission to promulgate as require¬ 
ments to prevent violation* of Section 5 
of the Federal Trade Commission Act. 
5 435.1(b) of the Rule requires that 
sellers confronted with delays notify buy¬ 
ers of the delays and offer the oppor¬ 
tunity to cancel the order, 5 435.1(a) (2) 
and (a) (3» assure that such notices do 
not contain representations which the 
seller does not have a reasonable basis for 
making. 

Section 435.1(a) (3> in addition re¬ 
quires that where a seller Is Informing 
the buyer that lie is unable to make any 
representation regarding the length of 
any delay, the seller must also inform the 
buyer of the reasons for the delay. Seller* 
will be so informing buyers of indefinite 
delays as part of providing buyers with 
options to cancel orders or accept de¬ 
lays.* The Commission finds that the 
reasons for an indefinite delay are ma¬ 
terial facts necessary for a consumer to 
intelligently exercise the option to caned 
the order and that the failure to disclose 
these material facts constitutes a viola¬ 
tion of Section 5 of the Federal Trade 
Commission Act 

Finally, 5 435.1(a) establishes a re¬ 
buttable presumption in any action 
brought by the Federal Trade Commis¬ 
sion alleging a violation of 5 435.1(a); 
the failure to produce certain records or 
other documentary proof will create a 
rebuttable presumption * that the seller 


der plured the previous July: ~I have written 
you twice concerning this order and each 
time I have received a post card putttng me 
off.“ The post cards in question had promised 
delivery within 2 weeks and wttbfn 3 weeks 
R. III. p, 4494. Another complainant re¬ 
ported receiving In July, 1971 a promise by a 
seller that although delayed, the order would 
be delivered \rith!n “5 to 6 weeks.** The com¬ 
plainant's letter to the Commission, dated 
February 14. 1972. stated “We are still wait¬ 
ing for the (refundI check or order. At this 
point we would rather have the check.** R 
m. p. 5784. See also R. III. pp. 3540. 3543. 
3558. 3398. 3612. 3904. 3909. 4015, 4060. 4153. 
4314. 4280. 4068 

•See. cp.. R. in. pp 4039. 5517. 5761. 

•Explanations ranged from Wf have been 
let down by our suppliers'* (R. IJT, p. 3539), 
to a statement that the Item was temporarily 
out of stock (R. III. p. 5113). to stattng that 
the seller's warehouse was being revamped 
<R. III. p. 5138). 

-Beef 486.1(b) (|)(|) and (b)(2) fl of the 
Rule 

•The Commission's authority to establish 
rebuttable presumptions tn Trade Regula¬ 
tion Rule* has been expressly recognized in 
the Circuit Court of Appeals decision which 
held that the Commission had the authority 
to promulgate eubatanUve rules. National 
Petroleum Refiners, el al. e. P.T.C^ supra. 
In addition, the use of presumptions has 
gained wide acceptance In the law. See, e.g.. 
Rules of Evidence 1301 (Pub L. So. 93-595 


FEDERAL REGISTER. VOL 40, NO. 214—WEDNESDAY, NOVEMBER 3, 1975 









51588 


RULES AND REGULATIONS 


lacked a reasonable basis In violation of 
f 435.1 <a). The use of a rebuttable pre¬ 
sumption was chosen by the Commission 
in lieu of the extensive record keeping 
provisions contained in Paragraph (C) of 
the published revised proposed Rule. The 
Commission Is unprepared, on the basis 
of the Record in this proceeding, to con¬ 
clude that the recordkeeping require¬ 
ments of proposed Paragraph (C> should 
be uniformly imposed on sellers to pre¬ 
vent unfair or deceptive acts or practices. 
After weighing the potential cost to 
business " of the proposed Paragraph 
(C) recordkeeping requirements against 
the potential economic gain for consum¬ 
ers and the potential ease of law enforce¬ 
ment the Commission is not convinced 
that the Rule should contain an absolute 
recordkeeping requirement. The Com¬ 
mission has instead made Uic finding 
that records or other documentary proof 
establishing the use of systems and pro¬ 
cedures specified in $ 435.1<a> of the 
promulgated Rule may constitute a rea¬ 
sonable basis for expectation of ship¬ 
ment within the applicable time set forth 
in ( 435.1<a) of the Rule and that the 
failure to maintain such records shall 
constitute a rebuttable presumption of 
non-compllancc with 5 435.1(a) of the 
Rule" The Commission recognizes that 


(Jan. 2, 1975)). Rule* of Evidence for the 
United States Courts and Magistrates I 301, 
Comment (Revised Proposed Draft. March 
1971). Also, while there Is some authority 
for the proposition that the Commission can¬ 
not shift the burden of proof, at least in a 
case where to do so would sweep ‘ across law¬ 
ful and unlawful conduct without distinc¬ 
tion.’* Federated Nationwide Wholesalers, et 
at. v. F.T.C.. 398 F.2d 253 (2d Clr, 1958). the 
recognized distinction between burdens of 
proof and presumptions makes Inappropriate 
the use of such a proposition In any analysis 
of the Commission’s authority to establish 
rebuttable presumptions In Trade Regula¬ 
tion Rules. See, e.g 9 8. Wlgmore. Wlgmore 
on Evidence. | 2485 (3rd Ed 1940), McCor¬ 
mick. McCormick on Evidence. If 338-347 
(2d. Ed. 1972). 

"Set. e#„ R. IV. p. 8094 (Jay Norris Corp.); 
R. IV. p. 8458 (Frederick’s of Hollywood, sug¬ 
gested the requirement ’ would seriously 
discriminate against small companies that 
are not geared up to automated processing 
and recordkeeping”): R. IV. p 8882 (MOAA 
stated that ’ Industry costs of maintaining 
specific records for stated periods would be 
substantial and very likely passed on to 
customers ): R. IV. p. 9009 (Parcel Post 
Association); R. IV. pp. 9213-9214 (Scars 
pointed out that ‘’keeping the generation of 
paperwork and its accumulation to the barest 
minimum consistent with serving the cus¬ 
tomer's need is an Important factor in keep¬ 
ing the cost of merchandise as low as possible. 
This includes the prompt destruction of 
records once they have served their 
purpose.*') 

«r The lack of any documentary evidence 
showing the use of systems which assure 
the shipment of merchandise within any 
applicable time set forth In the Rule, in the 
absence of auy information to the contrary, 
clearly Justifies the conclusion that a seller 
lacks a reasonable basis for expecting to be 
able to ship within said time. Indeed, the 
proposed alternate Rule of the Direct Mall 
Advertising Association Includes provisions 
requiring a reasonable basis and the main¬ 
tenance of records showing the employment 


the question of what constitutes a rea¬ 
sonable basis Is essentially a factual issue 
affected by the Interplay of many con¬ 
siderations "• and while the Commission 
has promulgated a Rule which estab¬ 
lishes that the failure to maintain such 
records or other documentary proof shall 
create a rebuttable presumption that the 
seller lacked a reasonable basis, nothing 
prevents a seller from rebutting the pre¬ 
sumption and demonstrating that he had 
the required reasonable basis. 

Section 435.1(b)(1) of the Rule ad¬ 
dresses the situation where a seller Is 
unable to ship merchandise within the 
time represented, directly or by implica¬ 
tion. to the buyer as the time of ship¬ 
ment. The Rule proceeds from the prop¬ 
osition that where the seller is faced with 
such a situation, fundamental fairness In 
the marketplace requires that the seller 
offer the buyer the option of cancelling 
the order or consenting to delayed ship¬ 
ment* 

Section 435.1(b)(1) of the Rule gov¬ 
erns situations where the seller has solic¬ 
ited an order and has become aware 
that shipment cannot be made within 
the time stated in the solicitattpn for the 
order, or if no time Is so stated, within 
30 day’s of receipt of the order. The Rec¬ 
ord contains over 1500 complaint letters 


of systems and procedures designed to pro¬ 
vide shipment within the applicable time 
set forth in the Rule. R. III. p. 1710. Para¬ 
graph C of the revised proposed Rule also 
contained such a recordkeeping requirement. 
•• Pfizer, Inc., supra at 84. 

•This principle was contained In the two 
proposed Rules published by the Commis¬ 
sion. both of which received widespread con¬ 
sumer support; the Commission received 
about 200 letters In support of the March 
8. 1974 published revised proposed rule alone 
R. IV. pp. 8044 . 8045. 8047. 8019. 8052. 8053, 
8061B, 8074, 8081. 8082. 8083. 8092. 8098. 8102, 
8103. 8123. 8126. 8127. 8128, 8136. 8137, 
8138. 8143, 8146. 8148. 8149, 8153. 8164. 8165, 
8166. 8168. 8169. 8178. 8180, 8187, 8188. 8104, 
8195. 8200. 8201. 8202. 8203. 8204, 8212, 8213. 
8217, 8218. 8219. 8222. 8223 8224. 8225. 
8230. 8231. 8233. 8236. 8237. 8240. 8242. 8243. 
8247. 8255, 8257. 8258. 8259. 8260. 8261. 8268. 
8273. 8280. 828!. 8282. 8283. 8284. 8285, 8286. 
8287. 8288. 8289. 8290. 8291. 8292. 8293. 8294. 
8295, 8296. 8297. 8298. 8299. 8300. 8318. 8319. 
8323. 8320. 8330. 8331, 8332. 8333. 8334. 8335. 
8336. 8337. 8338. 8343. 8344 . 8345. 8346. 8347. 
8353. 8354. 8364. 8365, 8368. 8375. 8376, 8378. 
8379. 8382. 8388. 8389. 8403. 8405. 8407. 8408. 
8409. 8414. 8423. 8430. 8434. 8435. 8438. 8440. 
8453. 8456. 8460. 8462. 8463. 8467. 8468. 8470. 
8477. 8480. 8481, 8482 , 8483 . 8485. 8501. 8513. 
8514. 8516. 8523. 8530. 8534. 8535. 8547. 8548. 
8550, 8553. 8554. 8555. 8556. 8559. 8560. 8562. 
8563, 8564. 8565. 8566. 8573. 8674. 8575. 8577. 
8578. 8580. 8626. 8629. 0634. 8637. 8638. 8732. 
8735, 8737. 8758. 8765. 8766. 8806. 8951 

In addition a number of industry spokes¬ 
men. while disagreeing with the specific ap¬ 
proaches taken by the Commission's pub¬ 
lished proposed Rules, supported this funda¬ 
mental proposition. See, e.g., submission of 
Direct Mail/Marketing Association (R III, 
pp. 1502, 1497. 1661). L L. Bean. Inc. \R in. 
p. 1103), Mall Order Association of America 
(R. m, p. 1399. R. IV. p. 8853). Associated 
Third Class MaU Users (R. III. p 1277). 
Prentice-Hall. Inc. (R. in, p. 1638), Sunset 
House (R. IV. p. 8748), Popular Services. Inc. 
(R. IV. p. 8853), Parcel Post Association (R 
IV. p. 9003). 


reporting the failure of a seller to com¬ 
municate with buyers about delays in 
shipment * The Rule requires sellers to 

(1) notify buyers of delays In shipment, 

(2) offer such buyers the opportunity to 
cancel the order and receive, where ap¬ 
propriate a prompt refund and (3) pro¬ 
vide the buyer with the material facts 
necessary for the buyer to make an intel¬ 
ligent choice. 

The main departure of I 435.1(b) <1» 
from the previously published proposed 
Rules is In the area of what action the 
consumer must take to cancel the order 
when given the option to do so. The pub¬ 
lished proposed Rules took the approiu ii 
of uniformly requiring receipt by the 
seller of a positive response by the buyer 
prior to the expiration of the time stated 
In the solicitation, or if no time was 
stated, within 21 or 30 days of receipt 
of an order from the buyer. The Recoil 
contains a number of statements in sup¬ 
port of the proposals" while industry 
.spokesmen almost universally con¬ 
demned this aspect of the proposal as 
imposing an intolerable burden on the 
mail order industry."' 

Although industry spokesmen at¬ 
tempted to extol the concept of "silence 
equals consent" to a delay as the normal 
and reasonable solution to consent prob¬ 
lems" an examination of contract law 
clearly establishes that silence is not nor¬ 
mally to be construed as consent or ac¬ 
ceptance regardless of whether^he act of 
the seller in notifying the buyer of delay 
and proffering an option to cancel the 
order Is viewed as an offer, a counter¬ 
offer or an offer to modify an already 
existing contract. M Thus, if Uic Commis¬ 
sion were to uniformly proscribe the 
use by sellers of the silence of buyers as 
consent for shipment delay's, there 
would be ample authority for the Com¬ 
mission declaring such a practice unfair 
and prescribing that sellers not take such 
silence to mean consent. 

Some industry spokesmen attempted 
to analogize this Rule to that governing 
the use of negative option plans. 18 CFR 


«RIV. p 9297. 

Set, e.g.. Footnote 89. 
m See, e.g., Associated Third CUaa Mml 
Doers (R. III. p. 1280) Mall Order Association 
of America (R. in. p 1398). Direct Mai! 
Marketing Association (R. IV. p. 8877 >, Parcel 
Post Association (R. IV, p. 9000). 

“Set. eg. R. IV p. 8933 wherein DM MA 
called the imposition of a requirement that 
"silence doe* not equal oonsent” to a delay 
as "not only unjustified, but arbltrar;. 
capricious and unreasonable.” 

** The proposition that silence dot?* net 
normally equal consent has gained extremely 
wide acceptance In the law See. t.g.. 1 
8. Wllllstoa. A. treatise on the Law of Con¬ 
tracts (3rd Ed.) |91 (1962). 1 A Corbin 
Corbin On Contract*, f 72 (1969), Restate¬ 
ment of Contracts I 72 (1932). The com* r« - 
cttlng the proposition are voluminous, 
eg., Solis-Cohcn v. Phoenix Mutual Life 
insurance Co, 413 Pa 633. 118 A 2d 554 
(1964), Beech Aircraft Corp. v Flexible Tut' 
ing Corp.. 270 F. Supp 548 (D. Con:i 

1967). See generally, 1 WUllSton. supra at 
H 27. 73 and 77. I Oorbtn, supro at If 26 and 
82, Restatement of Contracts, supra at • 60. 
and Uniform Commercial Code, II2-206 
2 207 and 2-200 
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425 .* however the situa lions are hardly 
analogous. As the Statement of Basis 
and Purpose accompanying the Rule gov¬ 
erning the negative option plans pointed 
out. most buyers in such plans under¬ 
stood the systems before they joined" 
and thus were agreeing in advance to 
systems requiring them to notify the 
seller if they did not want to purchase a 
selection. That Rule assures that all fu¬ 
ture buyers in such plans will be notified 
of the negative option feature of the 
plan prior to joining.* In addition, users 
ol negative option plans claimed that the 
negative option features of their plans 
acre absolutely essential and that not 
allowing them to use this key feature 
of their marketing plan would have cata¬ 
strophic effects. Although sellers alleged 
in this proceeding that there would be 
serious problems arising from the pub¬ 
lished proposed Rules’ positive option 
(yllence does not equal consent to a de¬ 
lay), it is clear from the forgoing that 
the negative option is not of the same im¬ 
portance here as in situations governed 
by 16CFR 425. 

As has been explained in detail above, 
where a seller solicits orders and states 
ft time for shipment, many buyers will 
quite reasonably expect shipment within 
that time. Similarly when no time is 
stated in the solicitation, the Record 
amply demonstrates that the solicitation, 
at the very least, has the capacity or 
tendency to create the Impression in the 
minds of buyers that shipment will be 
made within 30 days of receipt of the 
order. Where the seller is not able to 
make shipment within the applicable 
time he is. In effect (1) rejecting the 
buyer’s offer by making a counteroffer, 
(2> seeking to alter a contract, or (3) in 
breach of contract.** If a seller simply 
remains silent and ships the merchandise 
late or merely notifies the buyer of delay 
without offering the opportunity to can¬ 
cel the order, both of which the Record 
demonstrates occur in a substantial num¬ 
ber of instances, the seller is attempting 
to impose upon tiie buyer a contract far 
different from the one the buyer thought 
he was entering into. The imposition of a 
contract upon a buyer (I) without giving 
the buyer the opportunity to freely ac¬ 
cept or reject the contract or (2) where 
there is surprise has been proscribed by 
statute and widely condemned in deci¬ 
sions as oppressive and contrary to public 
Policy.'* in light of the existing law, and 
of the widespread acceptance by persons 


commenting in this Rule-making pro¬ 
ceeding, the Commission adopts the prop¬ 
osition that the failure of a seller to 
position that the failure of a seller to 
offer a buyer the option to cancel an or¬ 
der where the seller encounters a delay 
in shipment beyond the times specified 
in the Rule is an unfair or deceptive act 
or practice in violation of the Federal 
Trade Commission Acts 

Although the Commission could have 
adopted the approach of the published 
proposed Rules and uniformly applied 
the generally accepted contract law prin¬ 
ciple that a seller may not construe 
silence as consent to delay In shipment, 
it has chosen not to do so in 3 435.1(b) 
(1) of the promulgated Rule. Instead. 
5 435.1 (b) (1 > has adopted a more flexible 
approach to regulating "first delay" situ¬ 
ation—i.e, those where the seller is un¬ 
able to ship within the time set forth In 
the solicitation or. If no time Is stated in 
the solicitation, within 30 days of receipt 
of a properly completed order. 

Section 425.1(b)(1) (11) states that, 
where a seller is faced with a definite re¬ 
vised shipping date of 30 days or less 
later than the applicable shipping date 
set forth in 5 435.1(a)(1) of the Rule, 
the lack of a response from the buy er re¬ 
jecting the delay and cancelling the order 
will be deemed as the buyer’s consent to 
the delay of 30 days or less. 5 435.1(b) 

(1) 011) states that, where the seller Is 
faced with a definite revised shipping 
date of more than 30 days later than the 
applicable date set forth in 5 435.1(a) (1) 
of the Rule or when the seller is unable 
to make any representation abqut ti^e 
length of the shipping delay, the seller 
must deem the order cancelled unless (1) 
the seller ships the merchandise within 
30 days of the applicable time set forth in 
{ 435.1(a)(1) and prior to receiving a 
cancellation of the order from the buyer 
or (2) the seller has received within 30 
days of the applicable time set forth in 
§ 435.1 (a) (1) the buyer’s express consent 
to the delay. The net effect of 5 435.1(b) 
(U 01) is to make silence equal consent 
to a delay of definite duration of 30 days 
or less. The net effects of 5 435.1(b)(1) 
Oil) are to give a seller 1) a minimum 
of 30 days to actually obtain the buyer’s 
consent to an indefinite delay or a delay 
of more than 30 days beyond the applica¬ 
ble time set forth In 5$ 435.1(a) (1) and 

(2) and 2) a period of up to an addi¬ 
tional 30 days beyond the applicable 
time set forth in 5 435.1(a) (1) to fill an 
order without having obtained the 


* eg. R IV. pp 8857 8 
^8 Fed Keg. 4003 (1073). 

* lCCFR I 425.1. 

••Uniform Commercial Code 112-20 
•t 200. Wuiuton. supra, at If 73. 77. 84< 
Cobin. supra, at if 71-75. 82. Restatement < 
Contracts If 60. 313, comment c, Barnard 
, rth Co V. US,. 257 F.2d 565 (10th Cl 
1058). cerf. den.. 358 U.S. 006, 3 LJSd2d 621 
" 8. Ct. 602 (1058). Oe Sombre v. Bicket. 1 
"Is. 2d 390, 118 NW2d 868 (1063). 

Ovcrmcycr v. Frick. 406' UJS. I7< 
31 L^d 2d 124. 02 8.Ct. 775 (1072) Puentes \ 
TJ-S. 87. 32 L.Ed.2d 558. 02 SC 
Ofto 3 Uniform Commercial Code f 2 

Industries. 75 P.T.C. 465 (1060 

423 (4th ctr >- «*«»•.« 
V-S 828, 27 L.Ed.2d 58. 01 8-Ct. 57 (1070). 


buyer’s express consent to the delayed 
shipment. 

In adopting the regulatory approach 
of (I 435.1(b) <l)(li) and (b)(1) (ill) the 
Commission has taken into account ail 
of the basic economic facts and consid¬ 
erations presented in the Record and has 
weighed the burden and cost to vendors 
ngatnst the loss to buyers. 1 * The result 
is differing requirements depending on 
the nature of the "first delay." 


m The Commission has previously ex¬ 
plained In detail the reasons for taking these 
steps as part of any unfairness analysis In 
Pfizer, supra at 61-62. 


A number of material considerations 
underlie the Commission’s decision to 
adopt this regulatory approach. First, in 
most Instances, sellers ship merchandise 
within 30 days of receipt of an order, 1 * * 1 
and as a result sellers will normally state 
no time for shipment in their solicita¬ 
tions. impliedly representing shipment 
within 30 days. The Parcel Post Associa¬ 
tion succinctly described the practical 
problems sellers would face if they had 
to receive the buyer’s consent to a delay 
within 30 days of receipt of an order: 

Thirty days allows the seller only 7-10 
days to determine whether or not he can 
ship before the end of the 30-day period. 
That 1s because the seller must not only 
prepare and mail the notice to the buyer, 
he must allow sufficient time for the 
buyer to receive it. to fill it out, to return 
it and for the seller to receive it."* 

In addition, the available information 
appears to Indicate that in "first delay’* 
situations Involving delays of 30 days or 
less, those covered by { 435.1(b) (1) (ii) of 
tiie Rule, the majority of purchasers 
would prefer to wait for their orders, 
although the longer the anticipated de¬ 
lay. the more buyers would prefer to can¬ 
cel their orders. For example, a survey 
conducted by Sunset House.” 1 * a mail 
order seller, indicated that most persons 
resi)onding to a questionnaire expressed 
a preference to wait when confronted 
with a delay, although the longer the 
delay period, the lower the percentage 
of respondents who expressed such a 
preference: of persons in a "back order** 
situation responding to a questionnaire 
sent approximately 15 days after receipt 
of an order, 91 percent stated they would 
be willing to wait 15 days more for ship¬ 
ment while only about 54 percent stated 
a willingness to wait more than an addi¬ 
tional 45 days for shipment. R. IV p. 8781. 

A survey conducted for Direct Mail/ 
Marketing Association w '* showed similar 
results: the survey population consisted 
of mail order users who had received at 
least part of a mail order in 1974. The 
population was asked how long they 
waited for their order and how much 
longer they would have waited for de¬ 
livery of their order. Of all respondents 
who had received part of their order 
within four weeks of placing it, approxi¬ 
mately 86 percent stated they would wait 
an additional 14 days for delivery, ap¬ 
proximately 62 percent an additional 30 


m See. eg.. R. IV. p. 9001 and R m. p. 1275. 

“*R IV. p. 9000. Similar statements ex¬ 
pressing concern over the practical problems 
associated with the revised proposed Rule's 
utiiveraal requirement of a buyer's express 
consent to a shipping delay were made by a 
number of trade associations and companies. 
See. eg. R. IV, pp. 8055 (Elln Uniform Manu¬ 
facturing Co ). 8859 (Mall Order Association 
of America), 8931 (Direct Mall/Marketing 
Association). 8976 (Popular Services. Inc.). 
8980 (National Retail Merchants Associa¬ 
tion). 8986 (Columbia House). 9209 (Sears, 
Roebuck & Co.). 

"•As was previously discumcd. the Com¬ 
mission mokes no Judgment os to the statis¬ 
tical validity of this survey. 

101 Once again, the Commission has made 
no Judgment as to the statistical validity of 
this survey. 
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days and approximately 31 percent an 
additional 45 day*.** 

The available Information therefore 
tend* to indicate that of all the buyer* 
who will receive notices of options pur¬ 
suant to I 435.1 fb) of the Rule, 

<i.c. those receiving notices of delays of 
30 days or leas), a substantial majority 
will prefer to consent to the delay. As 
a result, requiring buyers to affirmatively 
consent to delays of 30 days or less will 
apparently cost significantly more, due 
to postage and handling for example, 
than allowing sellers to construe silence 
a* consent In a “first delay” situation. 
In addition, the assertion has been made 
by a number of trade associations and 
companies that, whether due to inertia, 
forgetfulness or the like, substantia! 
numbers of consumers apparently will 
not respond to the query of a seller and 
express their preference, even if they 
know that not to respond will result in 
the seller interpreting this silence to 
mean the opposite of their preference. 14 * 
This assertion also suggests that there 
is an Intangible "cost" to requiring con¬ 
sumer responses In the form of time, 
effort and inconvenience related to filling 
out and mailing response forms. This 
consideration coupled with the apparent 
desire of most buyers in a “first delay” 
situation to watt 30 days or less and the 
above described time pressure placed on 
sellers has caused the Commission to 
conclude that, on the basis of the avail¬ 
able information. It should not uniformly 
apply the approach of “silence does not 
equal consent” to situations involving 
a definite delay of 30 days or less. 

An analysis similar to that described 
immediately above has led the Com¬ 
mission to a different conclusion w^th 
respect to “first delay” situations where 
the seller provides a definite revised 
shipping date more than 30 days later 
than the applicable time set forth in 
| 435.1(a) O) or is unable to give a defi¬ 
nite revised shipping date. The available 
information indicates that ulthough 
most buyers will consent to a delay of 
up to 30 days, the longer the delay, the 
less willing buyers arc to wait. Where 
the delay is in excess of thirty days the 
Information in the Record falls to dem¬ 
onstrate that a sizeable majority of buy¬ 
ers prefers to wait, and in fact some of 
the information suggests the contrary. 
For exnmple. the DM MA survey results 
state that of all respondents who had 
received part of their order, 84.7 per cent 
would have waited an additional 14 days 
to receive their order. 64.0 per cent an 
additional 30 days and only 33.7 per cent 
an additional 45 days.** The survey con¬ 
ducted by Sunset House also demon- 


\m The percent figures are calculation* 
made from data from the aurvey appearing at 
R. IV, p 9330. . 

V*R. IV. pp. 8517. 8842 (Associated Third 
Class Mall Users), 0058 (Down® Communi¬ 
cations. Inc ), 0199 (Scars. Roebuck * Co ). 
See also survey of 8un*et House which 
showed that over 20 percent of customers 
did not respond to requests for Instructions 
on how to handle a delayed shipment. R IV. 
p. 8771. 

R. IV. p. 9330. 
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strated a marked decline In consumer 
willingness to accept delayed shipment 
as the length of the delay increased: 
while only 8.7 per cent of respondents in 
a "back order” situation sent a question¬ 
naire approximately 15 days after re¬ 
ceipt of an order stated they would not 
be willing to accept a”15 day delay, al¬ 
most half—45.4 per cent—stated they 
would not accept a delay in excess of 45 
days. 14 * 

Section 435 Db) (l) <iil> allow* a seller 
30 days beyond the applicable time set 
forth In 5 435.1(a)(1) to either obtain 
the seller** consent to a further delay or 
to ship the order. Where there Is a delay 
beyond 30 days, there is simply no sub¬ 
stantial information to support the con¬ 
tention that a sizeable majority of buyers 
prefers to wait. Thus, the available In¬ 
formation Indicates that 5 435.1(b)(1) 
(ill)'s requirement of a buyer’s consent 
to a delay beyond 30 days will not result 
in significantly higher costs than allow¬ 
ing silence to equal consent to a delay 
of any duration. In “first delays” 45 days 
or longer, the DM/MA survey strongly 
suggests that requiring consent to a delay 
will actually substantially reduce postage 
and clerical costs because just over 
Va of the buyers were shown to prefer to 
wait that long. The same information 
mandates the conclusion that the ap¬ 
proach of 5 435.1<b) (1) (ill) will also 
minimize the number of people who due 
to inertia, forgetfulness or the like will 
have their true preference frustrated. 
Also minimized will be the number of 
people burdened with responding to the 
queries of sellers. 

In allowing sellers 30 days beyond the 
applicable time set forth in 5 435.1(a) (I) 
the Commission is not only taking con¬ 
sumer preference Into account. It is also 
dealing equitably with the potential 
problems sellers would have faced In 
actually obtaining consent within the 
applicable time set forth in 6 435.1(a)(1). 
Although sellers might have encountered 
such problems under the published pro¬ 
posed Rules, under 5 435.1(a) (1), of the 
promulgated Rule the seller has, at the 
very least, 30 days to obtain the buyer s 
consent or ship the merchandise in the 
absence of an express cancellation from 
the buyer. 

Section 435.1(b) (1) (ill) provides addi¬ 
tional protection to buyers who expressly 
consent to indefinite delays: the seller 
must grant the buyer the continuing op¬ 
tion to cancel at any time after the ap¬ 
plicable time in 5 435.1(a)(1) by so 
notifying the seller prior to the time of 
shipment. The Commission, while seek¬ 
ing to avoid Interference with the ability 
of both buyer and seller to maintain an 
order when an indefinite delay is en¬ 
countered. recognises that consumer in¬ 
jury may result if a buyer were locked 
into the prior acceptance of an indefinite 
■ delay, regardless of how long the delay 
persisted. The Commission believes that 
the solution in 5 435.1(b) (1) (ill) repre¬ 
sents an equitable balance of the in¬ 
terests of both buyer and seller and will 
prevent acts or practices which violate 


*** R. IV, p. 8781. 


Section 5 of the Federal Trade Commit 
sion Act. 

Section 435.1(b)(lHiv) addresses t he 
problems which may arise for seller* due 
to the provisions of 5 435.1(b) (2) of tho 
Rule which require that a seller faced 
with an additional delay receive a re¬ 
sponse from the buyer accepting Uie 
delay period prior to the delayed ship¬ 
ping date previously consented to by the 
buyer. This provision enables a seller to 
obtain the express consent of a buyer to 
a delay beyond the time the seller lias 
stated as the anticipated delay, enabling 
a seller to avoid a potential race again*: 
time should a further unanticipated 
delay arise near the end of a delay period 
consented to by a buyer pursuant to this 
Rule. 

Section 435.1(b) (l)(lv) contains the 
same provision found in 5 435.1(b)(1) 
(111) which provides a buyer consenting 
to an indefinite delay with a right to 
cancel prior to actual shipment. The rea¬ 
sons for such a provision in 5 435.1 <b> (l) 
dll) are of equal validity for S 435.1(b) 

(I) (tv) and are at the heart of the Com¬ 
mission’s decision to apply it In 5 435.1 
(b)(1) <iv>. 

Section 435.1(b)(2) of the Rule gov¬ 
erns situations where a seller has already 
obtained explicit consent of a buyer to 
a delay of specific duration (whether 
pursuant to I 435.1(b) (1) <Ui) or (tv) or 
5 435.1(b) (2)) or has deemed the buyer 
to have consented to a definite delayed 
shipping date pursuant to I 435.1(b)(1) 

(II) and discovers that he is unable to 
ship within that time. The Rule requires 
the seller to notify the buyer of the de¬ 
lay and. where possible, its anticipated 
duration, and to inform the buyer of his 
option to cancel the order. Section 435 i 
(b> (2) retains the provision of the pub¬ 
lished proposed Rules that, in such cir¬ 
cumstances, silence of the buyer may not 
be deemed consent to the delay and that 
an order must instead be deemed can¬ 
celled unless the seller receives the buy¬ 
er’s express consent to the further delay 
prior to the expiration of the delay pe¬ 
riod previously consented to by the 
buyer. 

The need for the notice and option 
to cancel requirements of the Rule iuve 
been exhaustively examined above The 
considerations which went into the Com¬ 
mission’s decision to adopt the flex.^.e 
regulatory’ approach of $ 435 . 1 (b) < 1 > to 
govern “first delay” situations (which 
were discussed In detail in the Analyse 
of 5 435.1(b)(1)) are equally persuasive 
In support of a uniform adoption of si¬ 
lence does not equal consent” in M muUi- 
pie delay” situations. Not only L* there 
no substantial information in the Rccor 
to support a deviation by the Commis¬ 
sion from the generally accepted con¬ 
tract law concept that "silence does no. 
equal consent”, there is substantial . 11 - 
formation indicating that such a course 
of action would be not In the public 
interest 

For example, it has previously betv 
mentioned that the Record demonstrate* 
that the longer the delay, the more buy¬ 
ers prefer to cancel their enters. Tm 
survey for DM/MA showed that although 
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84.7 percent ol respondents who received 
at least part of their order said they 
would have waited 14 days longer to re¬ 
ceive their order, less than two-thirds 
would have waited 30 days longer, only 
about one-third stated a willingness to 
wait 45 days, less than one-fourth would 
have been willing to wait an additional 
60 days; a mere 16.7 percent stated will¬ 
ingness to wait beyond an additional 60 
days for delivery 

The consumer survey conducted by 
Sunset House also shows that consumers 
in multiple delay situations are less in¬ 
clined to accept further delay than con¬ 
sumers who have received fewer notices 
of delayed shipment. Of persons respond¬ 
ing to a questionnaire sent in lieu of a 
First Delay Card/’ 13.9 per cent stated 
their unwillingness to accept specified 
delays. 1 ** while 19.0 per cent of persons 
,)>otiding to a questionnaire sent about 
15 days after being sent a “First Delay 
Card" stated their unwillingness to ac¬ 
cept Identical specified delays. 111 This 
survey’s respondents also showed more 
reluctance to tolerate delay, the longer 
the delay became. For example, of per¬ 
sons responding to a questionnaire sent 
15 days after a “First Delay Card." 11.6 
per cent expressed unwillingness to ac¬ 
cept an additional 15 day delay, while al¬ 
most half rejected an additional delay 
oj more than 45 days. l “ 

Since it has not been demonstrated 
that an overwhelming majority of per¬ 
sons will consent to “multiple delays" 
'in fact, the available information sug¬ 
gests that such is not the case). the costs 
incurred in financing the responses of 
buyers consenting to “multiple delays” 
do not iveigh as heavily In any polio' 
argument for the Commission allowing 
sellers to construe silence as consent in 
inrcumstances governed by t 435.1(b) 
f 2). m Furthermore, even If it were 
demonstrated that a sizeable majority of 
buyers In “multiple delay" situations 
would prefer to wait, the number of con¬ 
sumers involved in “multiple delay" sit¬ 
uations should be only a small fraction 
of the buyers who experienced a “first 
delay," again indicating a much smaller 
cost impact. Also, the Commission is 
ecutely aware of the fact that many 
consumers will not return cards due to 
Inertia and the like and is unwilling to 
allow sellers “two bites" at this applet* 
The Commission recognizes that a 
seller faced with unanticipated multiple 
delays will be required to meet a high 
' tandard where “silence equals cancella¬ 
tion." Although the seller is dealing with 
a delay which was “unanticipated" (if it 
were otherwise the seller would be in 
violation of | 435.1(a) of the Rule), the 
seller In a “multiple delay" situation has 
been put on notice that there is a prob- 


IV. p. 9330. 

"*R IV. p.878t. 
w R IV, p. 8785. 

"*Id. 

"•"An unfairness analysis will take into 
account many basic economic facta and con¬ 
siderations . . Pfizer, Inc , supra at 61. 

ut An unfairness analysis weighs the 
burden and coat to vendors against losses to 
buyers. Id. at 63. 
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lem In getting the particular item 
shipped and thus has the opportunity to 
keep an especially careful watch on the 
developing situation. Such a seller also 
is given the opportunity under $ 435.1(b) 
(1) (Iv) of the Rule to solicit, in advance 
of a further unanticipated delay, the 
consent of a buy er to a delay beyond that 
anticipated. 

The above considerations have led the 
Commission to conclude that the prac¬ 
tice of a seller in a "multiple delay" sit¬ 
uation of imposing a further delay in 
delivery where the buyer has not ex¬ 
pressly consented thereto is a violation of 
Section 5 of the Federal Trade Commis¬ 
sion Act. Section 435.1(b) (2) of the Rule 
Ls in addition a reasonable prescription 
for preventing Section 5 violations. 

Section 455.1(b)(3) of the Rule states 
that it is a Section 5 violation for a seller 
giving any option pursuant to l 435.1 (b) 
tl) or (b)(2) to fail to furnish a buyer 
with adequate means, at the seller’s ex¬ 
pense. to exercise such an option. There 
was virtually no opposition in the Record 
for the proposition that the seller should 
bear the expenses of buyers communicat¬ 
ing their decisions on options made nec¬ 
essary by the Rule. 14 * The Commission’s 
Rule governing the use of negative op¬ 
tion plans, 16 CFR 425. does not require 
that sellers supply postage paid forms to 
buyers for use in expressing the decision 
to purchase or not to purchase, but the 
negative option plan situation is readily 
distinguishable from the situation gov¬ 
erned by this Rule: in the negative op¬ 
tion situation the buyer is made aware of 
the steps he must take to reject a selec¬ 
tion prior to entering into any contrac¬ 
tual arrangement with the buyer and 
every buyer thus expects to Incur this 
expense and potential inconvenience. 

In the situation governed by this Rule 
the buyer who must decide whether or 
not to exercise an option under the Rule 
is confronted with a situation which was 
not anticipated at tiie time he or she 
placed the order. He or she should not 
be confronted with any more unantici¬ 
pated Inconvenience or expense than ls 
absolutely necessary. It ls true that if 
sellers are required to pay for the re¬ 
sponses of buyers to options, sellers will 
in all likelihood pass the costs which 
arise on to buyers, however in that event 
the cost of buying merchandise, includ¬ 
ing the seller's costs In paying for such 
buyer responses, will be disclosed prior 
to the time of placing an order. In addi¬ 
tion. industry spokesmen repeatedly 
raised the problems associated with ob¬ 
taining responses from consumers to in- 


»»Direct Mail/Market!ng Association, mhUe 
not objecting to the seller paying for the 
pottage a buyer wUI need to transmit a can¬ 
cellation notice, did object to prepaid postal 
devices as a substantial and uunecea&ary 
burden. R. IV, p. 8929. The Cotnmtssion finds 
this distinction Insubstantial, especially In 
light of a submission from the president of 
DM/MA‘s predecessor organization. Direct 
Mall Advertising Association, which landed 
business reply maU because of **• • • the con¬ 
venience it affords the customer. Also, re¬ 
sponses can be returned to the mailer at the 
mailer's postage expense." R. HI. p. 579. 
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quiries. The requirement that the seller 
bear the initial expense of buyer re¬ 
sponses will minimize the burden placed 
on consumers and hence will increase the 
likelihood of consumer response. 

Section 435.1(b) (3) of the Rule estab¬ 
lishes two related rebuttable presump¬ 
tions which are similar in content to pro¬ 
visions contained in the published re¬ 
vised proposed Rule, which required a 
seller to send the specified notices to the 
buyer by first class mail accompanied by 
means in writing (by business reply mail 
or with postage prepaid) by which the 
seller could signify his option to cancel 
the order or accept delayed shipment. 
Although there was fairly wide-spread 
acceptance of the reasonableness of such 
requirements, it was pointed out that 
other means of communication, such as 
the use of the telephone, were of pos¬ 
sibly superior efficacy and should not be 
forbidden by any Commission Rule.** 

The Commission is of the view that 
the methods for contacting buyers and 
for providing a response mechanism de¬ 
scribed in the rebuttable presumption 
are the only methods which have a pres¬ 
ently demonstrable ability to insure that 
buyers are provided with intelligible in¬ 
formation and are given a meaningful 
opportunity to exercise their option to 
cancel their order or consent to delayed 
shipment Pursuant to its authority to 
prescribe requirements for the preven¬ 
tion of unfair or deceptive practices, the 
Commission could have imposed in this 
Rule the notice and reply requirements of 
the published revised proposed Rule. 
However, the Commission does not wish 
to absolutely bar sellers from making use 
of other means of communication which 
are consistent with the requirements of 
the Rule and which can ue demonstrated 
to be of equal or superior efficacy to the 
methods contained in these two rebutta¬ 
ble presumptions. 

The final segment of i 435.1(b) makes 
it clear that, like the published proposed 
Rules, the final Rule is not designed to 
prevent a seller, who is unable to make 
shipment within the time set forth in 
I 435.1(a) (1) or within any delay period 
consented to by the buyer, from decid¬ 
ing to consider the order cancelled, noti¬ 
fying the buyer of this decision and pro¬ 
viding a prompt refund. This provision 
of the Rule Is not a Judgment of any 
Commission that the activity of any 
seller in so doing Is not. under any cir¬ 
cumstances, a breach of contract or a 
violation of Section 5 of the Federal 
Trade Commission Act. It is merely a re¬ 
sult of the Commission’s conclusions that 
the present Record does not Indicate that 
such activity is causing significant con¬ 
sumer injury and that regulating such 
activity is not necesary for the proper 
functioning of the Rule. 

Section 435.1(c) of the Rule mandates 
that sellers deem orders cancelled and 
provide prompt refunds in enumerated 
situations. The first three are merely re¬ 
statements of those situations where the 
buyer has taken a course of action or in¬ 
action under $ 435.1 (b) of the Rule which 


"•See. * 4 , R IV, pp. 8855. 8083 
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would constitute cancellation of the or¬ 
der and entitle him to a refund. The 
reasons for requiring sellers to deem ac¬ 
tion or inaction on the part of a buyer 
as a cancellation of an order have been 
discussed above and shall not be repeated 
here. 

The fourth situation mandating a 
seller to deem an order cancelled and to 
make a prompt refund is where the seller 
has notified a buyer of his inability to 
make shipment and his decision to can¬ 
cel the order instead. Section 435.1(b) 
of the Rule specifically states that this 
Rule does not prohibit a seller from do¬ 
ing so. 8ection 435.1(c) <4> of the Rule 
assures that sellers opting to. take this 
course of action do in fact deem orders 
cancelled and make prompt refunds. 

Section 435.1(0(5) is merely a re¬ 
statement of the provision of the revised 
proposed Rule which required a refund 
where the seller is unable to ship within 
30 days of receipt of an order or within 
the time stated in the solicitation and in 
addition fails to offer the option pre¬ 
scribed by $ 435.1(b) (1). The Rule obvi¬ 
ously cannot permit a seller who (1) fails 
to ship as required and (2) in addition 
violates the Rule's requirement of an 
offer to the buyer to cancel the order to 
retain any benefits from the transaction. 
The requirement of 5 435.1(c)(5) makes 
it clear that the Rule does not permit 
such unfair or deceptive conduct. 

The Record, not surprisingly, shows 
widespread support for the proposition 
that where an order is cancelled, the sel¬ 
ler should provide a prompt refund. 1 ” 
The disagreement over what should con¬ 
stitute a "prompt refund" is discussed 
below. 

In any action alleging a violation of 
this Rule, the failure of a seller to liave 
records or other documentary proof es¬ 
tablishing the use of systems which as¬ 
sure compliance. In the ordinary course 
of business, with any requirement of 
1 435,1 (b) or <c> of the Rule will create 
a rebuttable presumption that the seller 
failed to comply with said requirement. 
The revised proposed Rule made such a 
failure In itself a violaUon of the Rule 
and such a requirement was suggested 
by industry representatives as an alter¬ 
native to the extensive recordkeeping 
requirements of the revised proposal. 11 * 
Although the Commission, on the basis 
of tile Record, could have made the es¬ 
tablishment and maintenance of such 
records or other documentary proof an 
absolute requirement, it has chosen in¬ 
stead to establish that the failure to do 
so will create a rebuttable presumption 
of non-compliance with the Rule. By 
establishing this rebuttable presumption 
the Commission provides businesses with 
guidance while not preventing a business 
not wishing to undertake a recordkeeping 
expense from rebutting the presumption 
and demonstrating that it has complied 
w1th the Rule. 


utJm, e-g., R. in. pp 270. 1107. 1277. 1399, 
1490. 1S97, 1017. 2077. R. IV pp. 0499. 8748. 
8873 A. 8975B. 8905. 

See, e g., R. IV. pp. 8875A (Mall Order As¬ 
sociation of America). 9014 (Parcel Post As¬ 
sociation) 9215 (Sears, Roebuck & Co,). 


The definition of "Receipt of a prop¬ 
erly completed order" 5 435.2(b) has 
been rewritten to reflect the realities of 
the marketplace. The revised proposed 
Rule, published in March, 1974, meas¬ 
ured events from "receipt of payment,” 
however, the final Rule has adopted "re¬ 
ceipt of a properly completed order" as 
more precise and also more reflective of 
the fact that credit sales are covered by 
the Rule. 

5 435.2(b) as it appears in the final 
Rule addresses the concern expressed by 
some sellers that improperly completed 
order forms could prevent them from 
shipping within the time requirements of 
the Rule and thus trigger the Rule’s no¬ 
tice of delay and refund provisions. 11 * 
Tlie final Rule eliminates this problem by 
expressly providing that an order must 
contain all the information needed by 
the seller before the time standards of 
the Rule apply. Although the Rule’s no¬ 
tice of delay and refund provisions arc 
modified to take into account illegible or 
Improperly completed orders, the Rule is 
not an invitation for sellers to know¬ 
ingly enjoy the use of funds tendered 
with such orders while not undertaking 
any obligations with respect to the buy¬ 
ers placing the orders. 

It should be noted that I 435.2(b) has 
also taken into account sellers’ fears that 
they may be the victims of unscrupulous 
buyers. The Record contains a number 
of submissions expressing concern that 
the Rule would facilitate the defrauding 
of sellers with "bad checks.” ** i 435.2(b) 
is responsive to such concerns. The defi¬ 
nition makes it clear that the seller is not 
forced to ship merchandise or meet the 
Rule’s notice and refund requirements 
where the buyer’s check or money order 
has been dishonored or where the seller 
discovers that the buyer does not qualify 
for a credit sale. 

Finally, it should be noted that 
I 435.2(b). retains credit sales within the 
Rule's scope where the seller charges the 
buyer’s account prior to shipping the 
merchandise. The reasons for retaining 
the scope of the revised proposed Rule 
arc discussed in detail below in the 
analysis of the Commission’s decision to 
not exempt credit transactions. 

The revised Rule published in March. 
1974 contained a definition of "prompt 
refund” (11(0 of the proposal). The 
final Rule has split this definition into 
Individual “refund” and "prompt re¬ 
fund*’ definitions to facilitate under¬ 
standing. In addition both of these defi¬ 
nitions contain revisions from the earlier 
proposal to reflect valid comments in the 
Record. 

The definition of "refund” has only 
been altered for credit sales and this 
alteration was made to give sellers the 
greatest possible flexibility In removing 
charges, preventing charges from being 


e g.. R n. p. 1641 wherein Prentice- 
Hall. Inc. stated that It received an average 
of 122 orders per week which are so Illegible 
or incomplete as to make fulfillment Im¬ 
possible. 

“•See, e.g.. R. m. pp. 207. 280. 488. 1045, 
1307. 1025. 1954, 208 8, 2240. 


made and in notifying buyers of such 
actions.*" The Rule’s requirements for 
"refunds" is credit sales are in no way in¬ 
consistent with the requirements of the 
recently enacted Fair Credit Billing 
Act. 12 * In fact the requirements of the 
Rule will facilitate the correction of any 
"billing errors" pursuant to the Act by 
assuring that in. most instances, a buyer 
availing himself of the Act’s provisions 
will have some acknowledgement from 
the seller that a charge for goods is not 
appropriate. 

The definition of "refund" has also 
been drafted to make it explicit that, 
where a buyer tenders payment in the 
form of cash, check or money order, the 
seller must return the amount tendered 
in the form of cash, check or money 
order. The Record has demonstrated that 
the practice of sellers issuing credit 
memoranda or the like has occurred and 
that such a practice should not be toler¬ 
ated where the order is cancelled due to 
a delav In shipping.”* 

The definition of "prompt refund 
contained in the final Rule makes a dis¬ 
tinction between credit sales and those 
where the buyer has tendered payment 
In the form of cash, check or money 
order. In the latter case the March, 1974 
proposed Rule’s 7 working days require¬ 
ment for refunds remains unchanged, 
except that the Rule requires that the 
refund be sent to the buyer by first daw 
mail within 7 working days and not that 
it be received by the buyer within 7 work¬ 
ing days. 1 * 

A number of industry spokesmen sug¬ 
gested that 7 working days was not 
enough time to make refunds, even with 
the "sent" modification in the final Rule 
The Mail Order Association of America 
< MOAA), representing "most of the na¬ 
tion's major catalog retailers","* sug¬ 
gested that 14 working days “• and. later 
10 working days *• would be more realis¬ 
tic. Direct Mail Marketing Association, 
with over 1600 members, 1 " also suggested 
10 working days." MOAA stated that 7 
working days was marginal for larger 
mall order houses, " however, Sear5. 
Roebuck & Co. limited its objection to the 
refund provision of the March, 1974 pro¬ 
posed Rule to the requirement that the 


™ A number of industry spokesmen pointed 
out that the III(C) definition In the March 
1974 proposed Rule was too restrictive. For 
example. Columbia House suggested that the 
use of the term •'credit memorandum con¬ 
noted a specific accounting device. R IV. 
p. 8908. 

«|| 161-171 of PI. 93-495 (Oct. 28, 19*4) 

codified at 15 US.C. 91 1000-1660J. __ 

»*See e.g^ R. U. pp. 4075. 4652. 4999. 509 u 
5420. 5573. 5919, 6728. 6851. 7216. R IV, 
P- 

A number of submission* In the Record 
pointed out that a seller could not guarantee 
that the U S. Postal Service would deliver 
mall within a given period of time. See, e g. 
submission of Mall Order Association or 
America. R IV. p. 8866. The Commission rec¬ 
ognises the problem and has corrected It. 

* K. IV. p. 8854. 

*»R. HI. p. 1415. 

**R. IV. p. 8866. 

R IV, p. 8877. 
w»R. III.p. 2302. 

R. IV, p 8806. 
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customer receive a refund within 7 work¬ 
days days.^ MO A.Vs second objection 
dealt specifically with the receipt within 
seven working days requirement of the 
March, 1974 proposal/* a requirement 
which has been modified to meet the ob¬ 
jection. MOAA *8 final objection dealt 
with credit sales/* an objection which 
has been mooted by the final Rule, as is 
discussed below. 

The Parcel Post Association, which 
represents over 200 members, submitted 
a revised proposed rule for consideration 
by the Commission which Incorporates 
the final Rule's 7 working day require¬ 
ment." 4 In addition several companies 
MiKgested that the 7 working days re¬ 
quirement of the final Rule was work¬ 
able. 1 * 

The Commission finds on the basis of 
the above Record that the defining of 
prompt refund’* in terms of 7 business 
days, as is done in the final Rule, is both 
fair and workable. It gives the buyer back 
his money as soon as possible while not 
putting an unobtainable or unreasonable 
time constraint on sellers. 

Where there is a credit sale, the Com¬ 
mission has defined “prompt refund*’ in 
tarns of one billing cycle. A number of 
industry spokesmen express concern that 
a : t quirement such as 7 working days for 
ri funds In credit sales would wreak havoc 
on credit billing systems and was totally 
unworkable. 1 * The Commission lias con¬ 
cluded that since the buyer has not been 
deprived of his money in situations gov¬ 
erned by { 435.2(d) (2) and the practical 
di:13culties involved with adjusting charge 
accounts are widely acknowledged tak¬ 
ing up to one billing cycle to make a 
“prompt refund” where there is a credit 
wte is not unfair or deceptive and the 
Rule reflects that finding/"' 

Section 435.2(e) “time of solicitation** 
identifies the precise time at which a 
seller making a solicitation incurs an ob¬ 
ligation to have the reasonable basis 
mandated by fi 435.1(a) of the Rule. 
Although a seller must have a reasonable 
basis prior to making the solicitation. ** 
the Commission recognizes that there 
can be a significant time lag between the 
time the seller has made firm arrange¬ 
ments for a solicitation and the time such 


"it iv. p. oan. 

l * R. IV, p. 88os. 

Id . 

IV. pp. 8998. 9014-5. 

m See, eg.. R. HI, p. 1342 (Newmann & 
Altman, Inc.), R. IV. pp. 8471 (Frederick* of 
Hollywood). 8977 (Popular Service* Co.). 8985 
(Columbia House). 9054 (Hewlett-Packard 
Co ). 9059 (Downe Communications. Inc.), 

“See. c.g^ R. IV, pp. 8984A (National Re¬ 
tail Merchant* Association), 8800 7 (Mall 
Order Association of America). 

“'"An unfairness analysis wUl take Into 
account many basic economic facta and c©li¬ 
berations. and will permit a broad focus m 
examination of marketing practices. Un¬ 
fairness la potentially a dynamic analytical 
tool capable of a progressive, evolving appU- 
catton which can keep pace with a rapidly 
changing economy.” P/leer. Inc., tupra at 01. 

J Pfizer t lnc, t $upra at 04. 


solicitation reaches the public/* The 
Commission therefore realizes that at the 
lime a solicitation Is actually dissemi¬ 
nated unanticipated events may have in¬ 
creased the expected shipping time 
beyond that reasonably anticipated at 
the time the solicitation was prepared. 
The Commission does not believe, on the 
basis of the available information, that 
the potential for consumer injury that 
would arise in those relatively rare in¬ 
stances covered by 8 435.2(e) *2» and (3), 
when weighed against the “substantial 
expense” contemplated by these provi¬ 
sions, com pc H a conclusion that economic 
fairness requires sellers to bear such an 
expense. 

Note 3 of the Rule exempts collect- 
on-delivery <C.O-D.> sales from the ap¬ 
plication of the Rule. The Record con¬ 
tains almost no complaints or othe- com¬ 
ments on C.O.D. mail order transac¬ 
tions m and neither of the two published 
proposed Rules had any application to 
C.O.D. mail order sales. Although the 
Commission is clearly empowered to 
“close all roads** as part of the process 
of preventing unfair or deceptive trade 
practices, the combination of virtually 
no information in the Record concern¬ 
ing abuses involving C.O.D. sales or the 
advisability of applying the Rule to 
C.O.D. sales and the lack of any explicit 
notice to the public that the Commis¬ 
sion’s Rule might govern C.O.D. sales 
persuades the Commission that, at this 
time, the exclusion of collect-on-delivery 
transactions from the application of this 
Rule is appropriate. 

Note 4 of the Rule makes it clear that 
the Rule does not govern transactions 
regulated by the Commission’s Rule en¬ 
titled “Use of Negative Option Plans by 
Sellers in Commerce”, 16 CFR 245/“ Al¬ 
though there may continue to be unfair 
or deceptive practices related to the use 
of such plans, the Commission believes 
that because of the unique nature of such 
plans, amendment of 16 CFR 245, rather 
than promulgation of this Rule, is the 
appropriate path to end any such prac¬ 
tices. 

The language of Note 5, dealing with 
the effect on State law and municipal 
ordinances, has been altered to clarify 
its meaning. There has been no altera¬ 
tion of the intended meaning of similar 
provisions in the earlier proposed Rules. 

Note 6 U an addition to the Rule to 
make explicit the intent of the Commis¬ 
sion that if any provision or application 
of the Rule is held invalid the remainder 


“ See, e#,, submission of Scars. Roebuck & 
Co., where It is pointed out that catalogs Are 
prepared long In advance of their distribu¬ 
tion. R. IV, p. 9203. 

Tho DM. MA sponsored analysis of com¬ 
plaint letters states that only 6 of the 3138 
letters In the Record Involved COD. trans¬ 
actions. R. IV, p. 9290. 

Ul Some sellers using negative option plans 
governed by 16 CFR 245 were concerned that 
this Rule could be construed as Imposing re¬ 
quirement* on users of such plant? R III, p. 
1505 (Book-of-the-Month Club. Inc), 


of the Rule or its application elsewhere 
shall not be affected. 

Note 7 establishes the effective date 
of the Rule. There was very little com¬ 
ment in the Record on what the period 
of time should be between the promul¬ 
gation of the Rule and the date upon 
which the Rule becomes effective/* 

The Commission believes that since the 
Rule makes express provision for the use 
of previously prepared advertising ma¬ 
terials after the effective date of the Rule 
and has otherwise been designed to place 
as small a burden on sellers consistent 
with protecting the public interest pro¬ 
viding for the Rule to become effective 
100 days after promulgation will, be 
ample time for sellers to bring themselves 
into compliance. 

It should be noted that although the 
Rule, in some instances, will allow sellers 
to use advertising materials prepared 
prior to the effective date of the Rule 
which would otherwise be in violation of 
i 435.1 <*) (1), the remainder of the Rule 
will be applicable to all sellers where a 
seller receives a properly completed order 
on or after the effective date of the Rule, 
regardless of whether the seller’s solicita¬ 
tion is exempt. The Commission, while 
recognizing that sellers may face prac¬ 
tical problems with the preparation and 
use of advertising materials, does not be¬ 
lieve that these problems should be used 
as an excuse for escaping the notice and 
refund provisions of the Rule. 

C. Requests for exemption from appli¬ 
cation of the rule. A number of requests 
were received by the Commission for the 
exemption of certain mail order transac¬ 
tions from the scope of the Rule. The fol¬ 
lowing is a discussion of the various re¬ 
quests and of the Commission's decisions 
granting or denying such requests. 

1. Credit transactions. Direct Mail/ 
Marketing Association sought to exclude 
credit transactions arguing that the 
number of complaints involving credit 
mail order transactions found In the 
Record is insignificant/" While it Is true 
that most of the consumer complaints 
received by the Commission involved 
prepaid orders, a substantial number of 
complaints involved credit transac¬ 
tions/" 


Comment came almost entirely from two 
mall order trade associations: Mall Order As¬ 
sociation of America (MOAA) and Direct 
Mall/Marketing Association (DM/MA which 
at the time of the comment was named Direct 
Mall Advertising Association). MOAA stated 
that “To cover catalogs and other media In 
process or effect, and to avoid significant 
changeover problems of mall order hotixes 
during the peak Christmas holiday season, 
the Rule should not be made effective earlier 
than six months after promulgation, and 
should not apply to media printed prior to 
the effective date/* RIV.. p. 8856. Representa¬ 
tive* of DM/MA also argued for a six month 
period between promulgation and the effec¬ 
tive date. R. Ill, pp. 1704 and 2302. 

** See, R. in. pp. 2299-2300. R IV, pp 8923- 
20. 

•‘•The DM/MA sponsored survey of con¬ 
sumer complaints In the Record Indicates 
that 141 Involved credit transactions. R IV. 
p. 9290. 
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Direct Mail'Marketing Association 
also attacked the extent of the Rule's 
coverage of credit transactions as “un¬ 
realistic” and “unfair." * DM/MA 
charged that “(lit is neither logical nor 
fair to Impose a delivery obligation on 
the seller vis-a-vis a buyer who lias In¬ 
curred no pre-delivery obligation to pay 

.The Commission notes that 

DM/MA’s assertions are not universally 
shared by Industry spokesmen. The Mail 
Order Association of America supported 
regulation of mail order credit transac¬ 
tions and declared that “(tit is proper 
that •receipt* of a credit order should 
begin at the time when the customer's 
account is charged.” Mf The Commission, 
upon review of the entire Record, rejects 
DM/MA’s assertions and finds that the 
Record amply Justifies the action taken 
by the Commission in the area of credit 
transac ti oils .* ** 

Wlillc the consumer who paid in ad¬ 
vance may feel more oppressed when 
faced with non-delivery or late delivery 
of merchandise, all consumers who order 
mail order merchandise are the victims 
of unfair or deceptive practices when the 
seller who solicited their orders lacked 
a reasonable basis for expecting to be 
able to ship within 30 days of receipt of 
the orders or within the time stated in 
the solicitations. All consumers who 
order mall order mere hand be and who 
are faced with a delay in shipment be¬ 
yond thirty days or the time represented 
by the seller are also victims of unfair 
or deceptive practices where they’ are un¬ 
able to cancel the order and obtain, 
where applicable, a refund or credit ad¬ 
justment. In conclusion, the Commission 
finds that the abuses present In the mall 
order industry which are addressed by 
the Rule are present or are capable of 
being used in all types of mail order 
transactions within the scope of the 
Rule. Thus the Commission finds that 
the exclusion of credit transactions 
w’ould run contrary to the evidence in the 
Record and In addition would seriously 
dilute and undermine the effectiveness 
of the Rule. 

An examination of the newly-enacted 
Fair Credit Billing Act * reveals that the 
enactment of this legislation docs not 
obviate the need for Commission action 
in the area of mail order credit sales. 
The only area governed by the Rule 
which is affected by the Act is the billing 
for goods not delivered. The provisions of 
the Act relevant to a consideration of the 
Rule were intended to govern “billing 
errors” *“ while the Rule is intended to 


»«R. IV. p. 8934. 

IV. p. 8025. 

»*’R. III. p. 1416. 

»«• The Record, in tact. Justine* the Inclu¬ 
sion of all credit salea at mall order mer¬ 
chandise within the scope of the Rule How¬ 
ever. neither published proposed Rule ex¬ 
plicitly covered all credit transactions. The 
Commission wishes to give every reasonable 
opportunity for notice and comment upon 
the scope of Trade Regulation Rules and hw 
therefore decided to retain the scope of the 
published revised proposed Rule. 

’“If 161-171 of PX. 93-495 (October 28. 
1074) Codified at 15 VB.C. If 1666-1666). 
f. at | 161, 15 U8.C. f 1666. 


govern the entire mail order transaction 
and to prevent the occurrence of such 
"errors” in mail order transactions where 
a refund b called for. 

2. Premium offers and promotions. The 
Premium Advertising Association of 
America sought to exclude promotions 
and premium offers arguing that re¬ 
sponding consumers seek to take advan¬ 
tage of a unique bargain and. since such 
articles often cannot be obtained else¬ 
where, consumers want the merchandise 
not a refund/ 13 It was also argued that 
the mail cost for notification of customers 
on a temporarily out of stock premium 
involving a modest cash requirement may 
operate to destroy a substantial part of 
the premium advertising business, conse¬ 
quently. in the Alternative, an exemption 
for items less than $10.00 was sought. 00 
While these so-called “box top” type of¬ 
fers may “represent a promotional rather 
than a profit-making activity”.* the 
Record contains a significant number of 
consumer complaints, primarily related 
to non-delivery, involving premium of¬ 
fers/''* The fact that a significant number 
of consumers took the time and expense 
to complain about dissatisfaction with 
transactions Involving small amounts of 
money strongly suggests that an exclu¬ 
sion of premium offers would not be in 
the public interest. In addition, the Rec¬ 
ord shows that 43 per cent of the over 
3000 consumer complaint letters Involved 
amounts of $10 or less. 1 * The suggestion 
that a precedent for an exemption of low 
dollar amount transactions exists in the 
Commission’s Trade Regulation Rule 
concerning a Cooling-Off Period for 
Door-to-Door Sales. 16 CJFJt. 429.* is 
Inapposite. In promulgating that Trade 
Regulation Rule the Commission justified 
the exclusion or sales under $25.00 by ob¬ 
serving that “Virtually all of the exam¬ 
ples of the sort of sales which outraged 
consumers were for amounts in excess of 
$25.00.” m In the present proceeding the 
Commission has received more that 1300 
complaints involving mail order sales of 
$10.00 or less and there is no substantial 
Information to Justify such an exclusion. 

3. Specialty items and sales between 
businesses. Still another Industry trade 


»R.U.p. 1557 

w*R. IV. p, 8464. See abo R TV. pp 8116- 
8119 (General Mill*, Inc.). 8469-8470 (Scott 
Paper Company). 8488-8490 (General Foods 
Corporation), and 8499-8600 (National Pre¬ 
mium Sole* Executives. Inc.). 

i* r. iv, p. 8454 (SubmitIon of Premium 
Advertising Association of America). 

,A * See. e.p_ R. H. pp. 608. 611, 781. 785, 796, 
821, 872. 1132, 1139. 1160. 1163, 1203, 1214. 
2042. 3128, 3443, 3473. 3612. 3828. 3885. 4037, 
4065. 4137, 4487. 4595, 4660. 4776. 4804, 4893, 
5063. 5110. 5256. 5301, 6708, 5787. 5858. 5890. 
5913, 6067, 6154, 6155, 6206, 6224. 6237. 0257. 
6562, 6609. 0726, 7166, 7192. 7390. 7415. 7416. 
7708,7728. 

*»R. IV, p. 9391 (The DM MA nnalyaU of 
the consumer complaints state* that of the 
3138 complaint letters In the Record, 856 In¬ 
volved amounts of less than 65 and 693 In¬ 
volved amounts of between 65 and 610 ). 

» R IV. p 8455. 

w Trade Regulation Rule Concerning a 
Cooling-Off Period for Door-to-Door Sale*. 
Statement of Basis and Purpos© at 31 Fed. 
Reg 22940 (1972). 


association. Specialty Advertising Asso¬ 
ciation International, sought to exclude 
specialty items such as calendars, pen 
ashtrays, etc., bearing advertising mes¬ 
sages, which are not sold to the general 
r Ai\wnmtng public.* The contention wiu 
also made that sales between businesses 
should not fall within the purview of the 
Rule/® The Record demonstrates, how¬ 
ever, that businessmen have encountere j 
the same problems as the general public 
when d eal ing with distant mail order 
sellers * and that there b no carapellin; 
reason to treat them differently from 
other members of the consuming public. 

4. Magazine subscriptions. The Maga¬ 
zine Publishers Association, as well as 
several Individual publishers, argued 
that because of their special nature, 
magazine subscriptions should not be 
covered by the Rule.*® These argument 
centered around explaining why maga¬ 
zine subscriptions often cannot be com¬ 
menced within the 30-day delivery pe¬ 
riod specified in the revised, proposed and 
final Rules. 

The Commission finds no compelling 
reason why magazine publishers who are 
unable to ship the first issue within 
thirty days of receipt of an order can¬ 
not simply disclose the anticipated lime 
between the order and shipment of the 
first issue. Time. Inc. attempted to ex¬ 
plain its opposition to the application 
of the Rule to magazine subscriptions by 
stating that the inclusion of Alpping 
time would result in a decrease in the 
rate of response to subscription solicita¬ 
tions for reasons other than oarweimr- 
adverse consumer reaction to the dis¬ 
closed shipping time: "Anything con¬ 
tained in a solicitation which Is not es¬ 
sential and basic information which the 
recipient requires to enter his order must 
result in a reduction of response” ( em¬ 
phasis in the original) * 

The Commission has made a deter¬ 
mination that information disclosing 
shipping time is material and must be 
disclosed. In addition, the assertion by 
Time. Inc. that the inclusion in a solici¬ 
tation of anything “which is not essentia! 
and basic information” will hurt sale.; 
docs not appear to be an iron rule gov¬ 
erning the actual practices of mag&zln 
publishers Including Time, Inc. For ex¬ 
ample, the Commission notes that a 
solicitation for subscriptions to FOR¬ 
TUNE magazine, a Time, Inc. publica¬ 
tion, in the June. 1974 issue of MONEY 
magazine, also a Time, Inc. publication, 
ran to well over 300 words. The Com¬ 
mission also notes that a solicitation for 
subscriptions to MONEY appearing In 


«*R m. pp. 1430-1487. 

^ See. eg.. R. IV. pp 0070 (Pioneer Co.). 
9260 (Commerce Clearing House. UK.). 

See. e g.. R. IT. p 6784. R. IV. p. 8487. 

»R ID, pp. 1438-1445; R. IV. pp. 8807 
8830. See also R IV, pp. 8527 (Trailer Life I. 
8629 (Golf Digest). 8542 (Consume™ Digest), 
8558 (Antique Monthly), 8501 (Bdon-« 
New*). 8745 (McCall*). 8761 (Reader*' Di¬ 
gest), 8803 (Hearat SBafastDas), 8839 (Red 
boo*). 8952 (Time). 8070 (Magazine Dirt- 
stori, 'Meredith Corporation). 9055 (Ladle- 
Home Journal). 

>« R. IV. pp. 8957-8. 
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the May, 1974 issue of MONEY contained 
over 250 words. 1- 

To the extent that the inclusion of 

hipping Information may unconsciously 
affect the decision making process of 
potential subscribers, the Commission 
believes that any such adverse effect is 
greatly outweighed by the need for the 
Rule to apply to magazine subscrip¬ 
tions.* - The Commission is aware of no 
reason why publishers of magazines can¬ 
not disclose the anticipated time period 
between receipt of an order and the 
shipment of the first issue in a way which 
will not be false or deceptive. -1 

Finally, the Magazine Publishers As¬ 
sociation asserted that the Commission 
already established as reasonable a 
ixrtod longer than 30 days for the begin¬ 
ning of a magazine subscription: 

* This entry period was established by the 
Commission in the various 'cease and de¬ 
sist' orders it issued over the past several 
years concerning the trade prac¬ 
tices of field selling subscription 
agencies. - •“ The Association cited order 
provisions requiring customer orders to 
be entered with publishers no later than 
40 days after the date of sale and to re¬ 
fund money to persons not receiving 
magazines within 120 days of the date 
of sale. “Inherent in these two provisions 
is a recognition by the Commission of a 
minimum of 60 days for the transit of 
orders and entry of subscription service 
by the publishers as a reasonable stand¬ 
ard for the industry.” >w 

The Commission has indeed issued 
cease and desist orders containing the 
language cited by the Association. 
Public Circulation Service, Inc., 81 
F.T.C. 187 (1972), Subscription Bureau, 
Inc., 81 P.T.C. 201 <1972). Dixie Reader s 
Srrcice, Inc., 81 FTC. 215 (1972), Inter¬ 
state Publishers Service, Inc,, et al, 82 
FT C. 364 (1973). All four of the above 
cited cases involved consent orders with 
respondents pursuant to Section 2.34<b) 
of the Commissions Rules of Practice. 

The argument of the Association that 
bringing mail order subscriptions within 
the purview of the Rule conflicts with 
the action taken in those four cases is de- 


** Although the two solicitations described 
here are not part of the Record in this pro¬ 
ceeding, their content is not open to factual 

diflpute, 

144 The Record fa replete with consumer 
n-mplatnu of non-delivery or unreasonable 
delays in delivery of magazine subscriptions. 
See, e g.. R JI, pp 700. 810. 937. 942, 947, 
»4S. 150. 1155, 1217. 1243. 1337, 1340, 1341, 
1342. 1345. 1347. 1350, 1499. 1558. 1067. 1720. 

1732. 1840. 1903. 1985, 2055, 3013, 3101. 3125. 

3318. 3389, 3589, 3747. 3805. 3904, 4130. 4235, 

4292. 4439. 4461. 4577. 4090. 4758, 4830 4850, 

4681, 5009. 5033. 5047, 5060. 5126. 5058, 
5732 5954, 6012. 6191. 6204. 6317, 6485. 6603, 

«W32, 6731, 6844. 68C3. 6865. 6909. 6915. 6019. 

-005. 7023, 7100, 7171. 7412. A spokesman for 
the Kansas Attorney General stated that 
Problem® with regard to the shipment of 
uugacinea have gone completely out of 
hand . . /* * R. in, p. 612. 

Time, Inc. suggested that such may not 
he the case, however, this argument Is re¬ 
jected by the Commission as Insubstantial. R. 
iV.p 8956. 

~R IV, p. 8812. 

"Id. 


fectivc for a number of reasons. First, the 
cease and desist orders were responsive 
to abuses alleged to have been commit¬ 
ted by field selling subscriptions agencies, 
not by magazine publishers, and the 
cases involved consent agreements where 
it cannot Justifiably be said that the 
Commission established a time period for 
the start of magazine subscriptions ap¬ 
plicable to the entire magazine industry. 
The Uf3 of case-by-case adjudication to 
establish industry-wide standards lias 
been criticized as depriving agencies of 
a broad range of criticism, ideas and 
data, see, e.g. p National Petroleum Re¬ 
finers Association v. F.T.C,, supra at 
682. The development of such a stand¬ 
ard for an Industry in consent orders in¬ 
volving a related Industry would be even 
more open to such criticism. 

Second, the orders referred to merely 
require that the respondent sellers give 
conspicuous notice that a buyer can re¬ 
quest a refund if the magazine isn’t re¬ 
ceived within a specified time period <a 
clear warning that the buyer may have 
to wait that long) and to refund money 
upon such requests. Thus, the sellers in 
the cease and desist orders mentioned by 
the Association are required to provide 
the very type of notice which the Asso¬ 
ciation claims its members cannot mAke. 

In addition the cease and desist orders 
set an outside time limit for delivery be¬ 
yond which the buyer can demand a re¬ 
fund The Rule does not establish any 
absolute period as reasonable for the 
delivery or shipment of merchandise as 
suggested by the Association. The Rule 
merely states that if the seller has rea¬ 
son to believe tliat shipment will not be 
made within 30 days of receipt of the 
order, the anticipated time of sliipment 
must be disclosed and if the seller can¬ 
not in fact ship within 30 days of receipt 
of the order or within the time repre¬ 
sented to the buyer, the seller must give 
the buyer an opportunity to cancel the 
order. 

5. Customized or made-to-order mer¬ 
chandise. Manufacturers of made-to- 
order and customized merchandise, 
which may take longer than 30 days to 
prepare and ship, likewise sought ex¬ 
emption from the rule. 1 * However, no in¬ 
dustry spokesman explained persuasively 
why such merchandisers cannot affirma¬ 
tively disclose the estimated shipping 
time in their order solicitations. In addi¬ 
tion, the difficulties raised by some 
spokesmen with the revised proposed 
Rule’s requirement of silence does not 
equal consent to a delay , * have been 
alleviated by the flexible requirements 
of the promulgated rule. 

Industry representatives admitted in 
their submissions that at times they can 
not ship goods within 30 days. 1 * Thus, 
the Record establishes that the potential 
for consumer injury, which the Rule is 
designed to end. exists In this segment 


** See, eg., R. XV, pp. 8065 (uniforma), 
8084 (church Bulletins), 8006 (desk diaries), 
8114 (business calendars), 8544 (furniture), 

* - R. IV, p. 8055 (Elln Uniform Manufac¬ 
turing CO.). 

m See, eg., 8058. 8084. 


of the mail order industry. The Commis¬ 
sion therefore concludes that, in the ab¬ 
sence of any persuasive reasons for ex¬ 
emption. the request for an exemption 
should be denied. 

6. Seed and nursery businesses. Sub¬ 
missions of seed and nursery businesses 
maintained that they should be given 
an exemption because such items are 
"shipped at the proper planting time for 
the customers’ area", which they say is 
disclosed in ads and solicitations, and 
since this future shipment date depends 
on so many variables it can never be 
“clearly and conspicuously stated" in the 
solicitation to which the buyer re¬ 
sponds. 1 rt These submissions also point 
out that the buyers of seeds and plants 
do not expect shipment within 30 days 
but at the proper time for planting. 

The Commission has received a num¬ 
ber of complaints from consumers in¬ 
volving mall order nurseries,^ but has 
concluded that although there are ap¬ 
parently abuses which may merit Com¬ 
mission action, the nursery industry is so 
unique tliat it cannot be adequately reg¬ 
ulated by this Rule. Thus, the sale of 
seeds and growing plants is excluded 
from coverage of the Rule. 

7. Mail order photo finishing. A num¬ 
ber of trade associations concerned with 
mail order photo finishing m and mail 
order photo finishing businesses r7t pro¬ 
tested the published proposed Trade 
Regulation Rules. Although the great 
bulk of the criticism from mail order 
photo finishing Industry spokesmen cen¬ 
tered around the record keeping pro¬ 
visions of the proposed Rules, the Record 
reflects their concern that the Rule’s 
application to their industry will impose 
a subsLuUlalburdcn while not producing 
measurable consumer benefit. 

The Record indicates that, although 
the Commission has received a number 
of consumer complaints concerning mail 
order photo finishing,”'- the problem as¬ 
sociated with mail order film processing 


1,1 R. IV. pp. 8072 8073 (Henry Field Seed 
and Nursery Co ) 8091 (Andrews Nursery 
Company)., 8099-8101 (Stems Nurseries. 
Inc ), 8110-8111 (Michigan Bulb Company), 
8139-8140 (Stark Bran. Nurseries A Orchards 
Company). 8185-8186 (Buntings Nurseries). 
6197-8198 (Star Rom*), 8238 (Rocknoll Nurs¬ 
ery). 8249 (Wolfe Nursery). 8309-8312 (Oeo 
W. Park Seed Co.. Inc ). 8339-8341 (House of 
Wesley. Inc.), 8371 8372 (Spring Hill Nurs¬ 
eries Co ), 8420 8422 (American Seed Trad# 
Association, Inc.), 8472-8475 (American As¬ 
sociation of Nurserymen, Inc. and Mall Order 
Ahsocimtlon of Nurserymen). 8486 (H. G 
Hastings Co ). See also, R IV, at 8465 (En¬ 
velope Manufacturers Association). 8846 (As¬ 
sociated Third Class Mail Users). 9006 (Par¬ 
cel Post Association). 

»** See, eg . R. II. pp. 1766. 1764. 1934. 5016. 
5045. 5933. 6973. 6974. 6100. 6400. 6570. 6618. 
6670 

m See. eg ., R. III. pp. 1651 (National Asso¬ 
ciation of Photographic Manufacturers. Inc.), 
1657 (Master Photo Dealer's Finishers' Avsoc- 
clatlon). 

•"See. eg., R. II I, pp. 1064. lOOe. 1121, 1122, 
1205, 1215, 1229. 1239, 1649. 

Tbo DM MA sponsored analysis of con¬ 
sumer letters states that the Record contains 
34 complaints involving mall order photo 
finishing. R. IV. p. 9290. 
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are not the same as those which are the 
primary focus of the Rule. Photo finish¬ 
ing is essentially a service with normally 
very rapid processing and remaning to 
the customer/ 5 * There Ls virtually nothing 
in the Record to Indicate that mail order 
photofinishers solicit orders when they 
do not have a reasonable basis to expect 
shipment within 30 days of receipt of an 
order or that photo finishers encounter, 
with any significant frequency, situations 
where they become aware that they will 
not be able to ship an order within 30 
days. 

Upon reflection, the Commission con¬ 
cludes tliat in the case of the mail order 
photo finishing Industry the customer Is 
ordering a service and not merchandise 
to be shipped and there Is the absence 
of the “back order*’ situation which often 
occurs with mail order merchandise. 1 " 
As a result the available information ap¬ 
pears to support the contention that 
most of the problems associated with 
mail order photo finishing delays are the 
result of loss or theft and not “mere” 
delays in shipping orders.™ Thus, film 
processing Is exempted from the scope 
of the Rule. 

CHA!*TER VI. MECHANICS Or THE RULE 

The following discussion of the me¬ 
chanics of the Rule is in many respects a 
restatement of the information con¬ 
tained in the previous discussion of the 
Basis for the Rule. It is included to pro¬ 
vide a brief analysis of the requirements 
of the Rule without the detailed legal 
discussions and analysis of the Record 
contained in the BasLs for the Rule sec¬ 
tion This discussion is provided to ac¬ 
quaint the reader with the general pro¬ 
visions of the Rule and is not designed 
to be an exhaustive description of the 
Rule’s requirements, 

A. Transactions gooemed. The Rule 
governs all transactions, except collect- 
on-delivery transactions and those credit 
transactions where tlie seller does not 
charge the buyer’s account prior to ship¬ 
ment. wherein the seller solicits an order 
for the 6ale of merchandise to be or¬ 
dered by the buyer through the mails. 

B Requirements at the time of solid- 
tation. The Rule requires a seller to pos¬ 
sess. at the time of solicitation of an 
order, a reasonable basis to expect that 
he will be able to ship merchandise 
within that time clearly and conspicu¬ 
ously stated in such solicitation or. if no 
time is stated in such solicitation, within 
30 days after receipt of a properly com¬ 
pleted order. “Receipt of a properly 
completed order”, '’shipment” and '‘solic¬ 
itation” are clearly defined in 5 435.2 
(a). <b) and (e>. $ 435.2 <b> and (c> 
are discussed in detail below. 

The Rule also provides guidance to 
businesses as to what the Commission 
will aecept as a reasonable basis for ex- 


n» It is estimated that most orders are on 
their way buck to the customer within 48 
hours of receipt. R. III. p. 1088. 

m For example. Sunset House stated that 
It enoounters 200.000 "back orders'* a year. 
R IV. p. 8750. 

vf See. eg., Statement of Mail Enterprises. 
Inc.. R, HI, p. 1220. 


peeling to be able to ship within the ap¬ 
plicable time: the use of systems and 
procedure* which assure the shipment 
of merchandise, in the ordinary course 
of business, within the applicable time. 
The Rule also states that the seller’s lack 
of documentary proof establishing the 
use of such systems and procedures will 
create a rebuttable presumption that the 
seller lacked a reasonable basis. 

C. “First Delay ” notice requirement: 
I4J5J(b)(1). A “first delay” situation 
exists where a seller is unable to ship 
merchandise within the time clearly and 
conspicuously stated In a solicitation, or 
if no time is so stated, within 30 days of 
receipt of a properly completed order 
from the buyer. “First delay” situations 
are governed generally by } 435.1 <b) (1). 

In a “first delay” situation the seller is 
required to offer the buyer an option 
either to consent to the delay or to can¬ 
cel the order and receive a prompt re¬ 
fund. The offer must be made within a 
reasonable time after the seller first be¬ 
comes aware that he is confronted with 
a “first delay*’ situation, but in no event 
later than the applicable time set forth 
in I 435 1‘a) (l >. The information which 
m\ist be included within any offer of the 
option is specified by 88 435.1 <b> (1) (i), 
(bXIXii) and (bHlXlii) of the Rule. 
The seller must, pursuant to 8 435.1(a) 
(3). have a reasonable basis for making 
a representation regarding a definite re¬ 
vised shipping date. In addition, where a 
seller lacks a reasonable basis for making 
any representation regarding a definite 
revised shipping date | 435.1<a)(3) of 
the Rule requires that, in any offer of an 
option, the seller inform the buyer of 
the reason or reasons for the delay. 

D. No buyer response in " First Delay‘‘ 
situations. Under | 435.1(bXl) the sig¬ 
nificance of no ro*i>onse from a buyer to 
a notice of delayed shipment depends 
upon the nature of the “first delay.” 
Where a seller in a “first delay” situation 
supplies the buyer with a definite re¬ 
vised shipping date which is not more 
than 30 days later than the applicable 
Ume set forth in 8 435.1(a) (1), the fail¬ 
ure of the buyer, prior to shipment, to 
respond to the offer and cancel the order 
shall be deemed to be a consent to ship¬ 
ment on or before the definite revised 
shipping date. Where a seller is unable 
tq provide a definite revised shipping 
dftte or provides a definite revised ship¬ 
ping date more than 30 days later than 
the applicable Ume set forth in 8 435.1 
(axi>. the seller may ship Uie order 
wiUiin 30 days of the applicable time set 
forth in 8 435.1(a)(1), unless the seller 
receives a notice of cancellation from the 
buyer prior to shipment. If the seller Ls 
in fact unable to ship within 30 days of 
the applicable time set forth In t 435.1 
(aXI) the seller must deem the buyer’s 
order cancelled unless the seller receives 
the buyer’s express consent to the delay 
within the addiUonal 30 day period. 
Where a buyer expressly consents to an 
indefinite delay, the Rule requires the 
seller to grant the buyer a continuing 
right to cancel the order at any time 
prior to actual shipment. 

E. “ Multiple Delay ” notice require¬ 
ments of 8 435.1(b) (2). A “mulUplc de¬ 


lay” slUiaUon exists where the seller is 
unable to ship on or before <1) Utc def¬ 
inite revised shipping date consented to 
under 88 435.1(b)(1) <U) or Oil). (2) the 
specific date consented to by the buyer 
pursuant to 1431.1(b) Cl) iiv) or (3) a 
definite revised shipping date previously 
established pursuant to 5 431.1(b) <2>. 

As in “first delay” situations, the seller 
Is required to offer the buyer an option 
either to consent to the delay or to can¬ 
cel the order and receive a prompt re¬ 
fund. Once again the seller must make 
the offer within a reasonable time after 
first becoming aware that he is con¬ 
fronted with a “multiple delay” situa¬ 
tion. The Information required to be in¬ 
cluded with the offer is specified in 
8 435.1 (b> (2) (i). (b> (2) (11). and <b> <2> 
(111). The requirements of 8 435.1(a)(2* 
and (a><3> are once again applicable as 
in 8 435.1(b) (1> of the Rule. 

It should be noted that the Rule allow; 
a seller to obtain the consent of the buye- 
to further delay more than once. The 
seller need only have a reasonable ba 
for expecting shipment within the time- 
stated in the offers of options. 

F. No buyer response in “ Multiple Dr - 
lay'* situations. Where a seller in a “mul¬ 
tiple delay” situation supplies the buyer 
with any offer of an option pursuant f .o 
8 435.1 <b> <2> —whether the offer states a 
definite revised shipping date or informs 
the buyer of the seller's Inability to pro¬ 
vide a definite revised shipping date 
the seller must deem the order cancelled 
and moke a prompt refund unless prior 
to the expiration of <P the old deflntt'* 
revised shipping date provided tinder 
8 435.1(b) <1> (I), <2> the specific date 
previously consented to pursuant to 
8 435.Kb) fl> (iv) or <3> the definite re¬ 
vised shipping date previously consented t 
to pursuant to 8 435.1 (b> *2. the seller re¬ 
ceives notification from the buyer specif¬ 
ically consenting to the further delay 
The Rule is quite explicit that in “mul¬ 
tiple delay” sttuaUons the seller cannot 
construe silence of the buyer as consent 
to the further delay. 

O. Obtaining consent to unanticipated 
delays. Section 435.1(b) <1> <lv) provide* 
a mechanism through which a seller may 
obtain, in advance, the express consent 
of the buyer to a delay beyond the time 
the seller has stated as the anticipated 
length of a delay In shipment Thus a 
seller may avoid a potential “race against 
Ume” due to 8 435.1(b)(2)'* “silence of 
the buyer must be construed as cancella¬ 
tion of the order” provision should the 
seller experience an unanticipated delay 
beyond that consented to by the buyer 

H Clear and conspicuous offers, no¬ 
tices and options. Section 435.1 (bxp 
and <b) (2) mandate that required offers, 
notices and options to buyers be clear 
and conspicuous. SeeUon 435.1(b)(3) of 
Uie Rule provides guidance as to 
what constitutes “clear and conspicuous 
within the context of the Rule by statins 
the failure of a seller to provide any re¬ 
quired offer, notice or option in writing 
and by first class mall will create a re¬ 
buttable presumption that a seller failed 
to give a clear and conspicuous offer, no¬ 
tice or opUon. Any seller wishing to do 
so may use other means of providing an 
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offer, notice or option which is of equal 
or superior efficacy to the method pre¬ 
scribed by the Rule. 

L Providing adequate means for buyer 
response. Section 435.1(b) (3) of the Rule 
rtxjulres a seller to provide buyers with 
adequate means, at the seller's expense, 
to exercise any option or to notify the 
seller regarding cancellation pursuant to 
this Rule. This provision governs situa¬ 
tions where (l) the seller has given the 
buyer an option to cancel or consent to 
delayed shipment and (2) the buyer has 
a c ontinuing right to cancel, such as that 
mandated by $ 435.1 <b)<l><Ui) and 
(bWDOr). 

The Rule establishes a rebuttable pre¬ 
sumption that failure to provide the 
buyer with the means in writing (by 
buiinesa reply mall or with postage pre¬ 
paid) to exercise any option or to notify 
the seller regarding a decision to cancel 
constitutes a failure to provide adequate 
means to notify or cancel pursuant to 
the Rule. By establishing this presump¬ 
tion the Commission is providing guid¬ 
ance and Is not preventing sellers from 
providing other means which are of equal 
or superior efficacy to the means pre¬ 
scribed by the Rule. 

J. Setter's right to cancel not proscribed 
by the rule. $ 435.1(b) of the Rule makes 
it clear that the Rule docs not forbid a 
seller who is unable to make shipment 
within Uie time set forth in $ 435.1(a) (1) 
or within any delay period consented to 
by the buyer pursuant to 5 435.1(b) to 
decide to cancel the buyer’s order notify¬ 
ing the buyer of this decision and pro¬ 
viding a prompt refund. 

K When does the buyer's right to a 
refund vest? Section 435.1(c) of the 
Rule states with precision the times at 
which tiie seller must deem an order 
cancelled and make a prompt refund. 
These are also the times at which the 
buyer’s right to a refund vests under 
the Rule. 

L. Record keeping to show compliance 
tcith the rule's notice and refund provi¬ 
sion*. Although the Rule does not ab¬ 
solutely require a seller to have records 
or other documentary proof establish¬ 
ing the use of systems which assure com¬ 
pliance with any requirements of 5 435.1 
•b* and (c) of the Rule, the failure of a 
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seller to have such records will create a 
rebuttable presumption of non-compli¬ 
ance. 

M. "Receipt of a properly completed 
order." Section 435.2<b>, '‘receipt of a 
properly completed order’' is extremely 
important as It establishes the precise 
moment from which seller must measure 
time under 5 435.1 (a)(1) and .(b)(1) of 
the Rule. It should be noted that receipt 
of the properly completed order Is gen¬ 
erally the time at which the seller ac¬ 
tually receives an order from the buyer 
containing all the Information requested 
by the seller accompanied, where re¬ 
quired. by the proper payment. Where 
there is a credit sale, "receipt of a prop¬ 
erly completed order” is the time at 
which the seller charges the buyer’s 
account 

The Rule provides, however, that w r here 
the seller received notice that the buy¬ 
er’s check or money order has been dis¬ 
honored or that the buyer does not 
qualify for a credit sale, receipt of a 
properly completed order Is defined as 
tile time when the seller (1) learns that 
the buyer's check or money for the proper 
amount has been honored. (2) receives 
cash from the buyer in the proper 
amount or (3) learns that the buyer 
qualifies for a credit sale. 

N. "Prompt refund". The time for 
making a prompt refund in compliance 
with the Rule Is dependent upon whether 
the seller Is tendering a refund in cash, 
check or money order pursuant to 
5 435.2(c) (1) or <c) (2) (ill) or making a 
refund within the meaning of 5 435.2(c) 
12) (1) or (c)(2) (11). 

In cases where a seller Is tendering a 
refund by cash, check or money order 
the seller must send the refund to the 
buyer by first class mall within seven 
working days of the date on which the 
buyer's right to a refund vests under the 
Rule. 

Where a refund is made within the 
meaning of 5 435.2(c) (2) (i) and (c> (2) 
(li>, a refund must be sent to the buyer 
by first class mail within one billing 
cycle from the date on which the buyer’s 
right to a refund vests under the Rule. 

O. "Time of solicitation". It should be 
noted that the rigors of | 5435.1(a) (l)*s 
requirement that a seller must have a 
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reasonable basis at the time of the so¬ 
licitation to expect shipment within the 
applicable time are tempered by the 
definition of "time of solicitation". The 
Commission recognizes that, because of 
the potential problems and delay in¬ 
volved in preparing solicitations for or¬ 
ders, a seller might have had a reason¬ 
able basis when preparing the solicita¬ 
tion. but that a later unanticipated 
event may have increased the shipping 
time prior to the time of the actual so¬ 
licitation. Thus the definition contains 
within it provisions based on "substan¬ 
tial expense” to the seller, which, where 
appropriate, fix the "time of solicitation" 
at a time earlier than the time at which 
the seller actually malls or otherwise 
disseminates the solicitation io a pro¬ 
spective purchaser. It should be noted 
that where the * time of solicitation'* is 
fixed at on earlier time, the seller has 
Incurred an obligation under | 435.1<b> 

(1), upon receipt of an order, to inform 
the buyer of the fact that he cannot ship 
within the applicable time set forth in 
5 431.1(a)(1) of the Rule. 

P. Effective date of the rule. The Rule 
provides in Note 7. that the Rule governs 
all transactions where receipt of a prop¬ 
erly completed order occurs more than 
100 days after promulgation of the Rule. 
Section 435.1(a)(1) of the Rule, which 
regulates seller conduct at the time of 
the solicitation of an order, governs all 
solicitations where the time of the so¬ 
licitation is more than 100 days after the 
promulgation of the Rule. 

The effect of Note 7 Is to allow sellers 
to continue to use advertising material 
prepared prior to the effective date of 
the Rule where the materials cannot be 
changed or cancelled without Incurring 
substantial expense. Sellers allowed to 
do so are still subject to the other pro¬ 
visions of the Rule. Thus a seller allowed 
to do so who Is unable to ship within the 
time noted in the solicitation, or If no 
time Is stated within 30 days of receipt of 
a properly completed order, will still 
have to comply with the remainder of 
the Rule. 

Promulgated October 22. 1975. by the 
Federal Trade Commission. 

Chaju.es A. Tobin, 

Secretary . 
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Title 20—Employees' Benefits 

CHAPTER V—MAN POWER ADMINISTRA¬ 
TION. DEPARTMENT OF LABOR 

PART 619—SPECIAL UNEMPLOYMENT 
ASSISTANCE 

Revision of Regulations 

On February 6, 1975. a document was 
published in the Federal Register (40 
FR 5502) establishing a new Part 619 iu 
Chapter V of Title 20 of the Code of 
Federal Regulations. Corrections to that 
document were published on February 25. 
1975 (40 FR 8075). Part 619 Implements 
the Special Unemployment Assistance 
Program enacted in Title n of the 
"Emergency Jobs and Unemployment 
Assistance Act of 1975" (Pub. L. 93-567: 
88 8tat. 1845. 1850). The Act created a 
new. temporary program of 8pecia! Un- 
emplyoment Assistance (SUA). financed 
from Federal funds, to furnish unem¬ 
ployment benefits to individuals who arc 
unemployed and unable to obtain work, 
and who have no right under any State 
or Federal law to compensation, assist¬ 
ance. or allowances with respect to their 
unemployment. 

Although Part 619 was made effective 
upon publication in the Federal Regis¬ 
ter. comments were solicited through 
March 14. 1975. 

In addition, subsequent to the publica¬ 
tion of Part 619. amendments to Title II 
of Public Law 93-567 were enacted in 
Title II of the "Emergency Compensa¬ 
tion and Special Unemployment Assist¬ 
ance Extension Act of 1975" (Pub. L. 
94-45; 89 Slat. 236, 240). and the Special 
Unemployment Assistance Program was 
affected by a provision enacted In Chap¬ 
ter VI of Title I of the “Second Supple¬ 
mental Appropriations Act, 1975" (Pub. 
L. 94-32; 89 Stat. 173. 178). 

All comments received with respect to 
Part 619 were given due consideration, 
and Part 619 has been reviewed in the 
light of the statutory changes made by 
Pub. L*94-32 and the Extension Act. 

A. As a result of the statutory changes 
In Pub. L. 94-32 and the Extension Act, 
and further review’, Part 619 has been 
substantially revised as follows: 

1. Technical and clarifying changes 
arc made throughout Part 619. including 
the addition of paragraph headings. 

2. In 9 619.1 the purpose of Part 619 
is clarified, and two rules of construction 
have been added to preclude strict in¬ 
terpretation of the Act and Part 619, 
and to provide assurance of uniform in¬ 
terpretation of the Act and Part 619 In 
all States insofar as Is possible. Another 
provision has been added for monitoring 
the application of the Act and securing 
uniformity. 

3. In 9 619.2<j> the terms "employ¬ 
ment not covered" and "wages not cov¬ 
ered" are substituted for the term "not 
covered" In accord with the clarifying 
amendment in section 203< a) of the Ex¬ 
tension Act. These changes are effective 
throughout the effective period of the 
program. 

4. A new 3 619.2(m) Is added to define 
"Special Unemployment Assistance bene¬ 
fit year" as it is defined by an amend¬ 


ment in section 203(b) (2) of the Exten¬ 
sion Act 

5. In relettercd 9 619.2to) the term 
"State agency" is redefined as it is de¬ 
fined by an amendment In section 203 
<b) (2) of the Extension Act 

6. A new 9 61921Q) defining the term 
"valid claim" is added so as to incor¬ 
porate the valid claim concept in keep¬ 
ing with amendments In the Extension 
Act References to "timely initial claim" 
In various sections are changed to "valid 
claim." 

7. In relettercd 9 6192UL) the defini¬ 
tions of the terms "w'eek of partial un¬ 
employment" and "week of part-total 
unemployment" arc amended by deleting 
from the definitions the clauses which 
require that a claimant’s earnings be 
less than the earnings allowance pre¬ 
scribed by the applicable State law plus 
the claimant‘a weekly amount of SUA. 
The change clarifies the application of 
varying State law provisions on the cal¬ 
culation of rights to partial benefits. 

8. In 9 619.3(b) "1976" is changed to 
"197T’ and "1975" is changed to "1976" 
(in two places), pursuant to amendments 
in section 201(b) of the Extension Act 
which extend the Special Unemployment 
Assistance Program for an additional 
year. 

9. In 9 619.4 a provision is added re¬ 
quiring that a week of unemployment, 
for which SUA is payable, must occur 
during the individual’s Special Unem¬ 
ployment Assistance benefit year, as well 
as during a Special Unemployment As¬ 
sistance Period, in accordance with 
amendments in sections 201(a) and 
203(b) ‘ 2) of the Extension Act. 

10. Following the semicolon in the first 
sentence of I 619.4(b). the words "by the 
applicable State law" are deleted the first 
time they appear, so as to conform to the 
definitions of employment and w’agcs not 
covered. 

11. In 9 619.4(e) n requirement Is 
added which provides that SUA shall 
not be payable after the expiration of the 
individual’s Special Unemployment As¬ 
sistance benefit year, in accordance with 
amendments in sections 201(a) and 203 
(b> (2) of the Extension Act. 

12. Section 619.6(a) is revised to re¬ 
flect amendments in the Extension Act* 
The maximum amount of SUA payable 
to an individual during a Special Unem¬ 
ployment Assistance benefit year is 
changed to 150 per centum of the maxi¬ 
mum amount of regular compensation as 
calculated under the provisions of the 
applicable State unemployment compen¬ 
sation law. This amount may not exceed 
thirty-nine (formerly tw’enty-six) times 
the weekly benefit amount determined 
under 9 619.5. 

13. A new 9 619.6(b) Is added provid¬ 
ing for a special reduction in the maxi¬ 
mum amount of SUA payable to an indi¬ 
vidual, in accordance with the amend¬ 
ment in section 203(c) of the Extension 
Act. 

14. A new 9 619.6(d) is added for clari¬ 
fication. to express the rule for comput¬ 
ing the maximum amount of SUA in a 
Special Unemployment Assistance bene¬ 
fit year in certain circumstances. 


15. A new 9 619.6(e) is added specify¬ 
ing an effective date of July 1, 1975, for 
the revised 9 619.6. in accordance w ith 
section 204(c) of the Extension Act. For 
the period prior to July 1, 1975. the for¬ 
mer 9 619.6 remains in effect. 

18. New 99 619.8(b), 619.8(c), and 
619.8(e) are added for clarification 
Paragraph fb) provides for determine - 
Uons of claims for waiting period credit 
and weekly’ payments of SUA. Paragraph 
(c) contains the provision on redeterm:- 
na lions of entitlement formerly In 
9 619.9(a). Paragraph (e) requires 
prompt payment of SUA when due. 

17. Section 619.9 is revised to limit it 
to appeals and hearings on SUA claims, 
and to clarify its application. The provi¬ 
sion on reconsideration in 9 619. 9<a) U 
deleted and is now covered by paragraphs 
<c> and (f) of f 619.8. 

18. A new 9 619.9<c) is added to provide 
expressly that the Secretary’s "Standard 
for Appeals Prompt ness— U nemploymcr. t 
Compensation" (20 CFR Part 650) shall 
apply to SUA appeals, and to apply State 
law on advancement of unemployment 
compensation claims on Judicial 'calen¬ 
dars to SUA claims. 

19. Paragraphs (a)<6> and (a)(7) of 
(619.12 are corrected to exclude the 
Trade Act of 1974 (Pub. L. 93-618; 83 
Stat 197S. 2020-2030; 19 U.8.C. 2291- 
2322), so that entitlement to a trade re¬ 
adjustment allowance under that Act 
will not make an individual ineligible 
for a payment of SUA or waiting period 
credit Paragraph (h) is added to govern 
weeks in which an individual Is entitled 
to both SUA or w aiting period credit and 
a trade readjustment allowance under 
the Trade Act 

20. A new 5 619.12(e) is added, pre¬ 
cluding payment of SUA and waiting 
period credit to teachers and certain 
other school employees, during a period 
between academic years or terms in ihv 
circumstances specified. Paragraph <e> 
Uadded to Implement the amendment in 
section 202 of the Extension Act and the 
provision enacted in Chapter VI of Title 
I of the Second Supplemental Appro¬ 
priations Act. 1975, and applies to weeks 
of unemployment beginning on and after 
June 13. 1975. 

2L Section 619.13 is revised to imple¬ 
ment the new overpayment and fraud 
provisions In accordance with the 
amendments in section 203(b) (D of the 
Extension Act. Paragraph (a) restates 
the statutory provisions. Paragraph <b> 
prescribes the application of the amend¬ 
ments and the prior provisions of 
9 619.13. Paragraph (c> specifies the 
methods of enforcing repayment of over¬ 
payments. Paragraph (d> is essentially 
the same as former paragraph <e). Para¬ 
graph (e) applies the rule of common 
law offset so that SUA payable to an 
individual may be offset against any dcb( 
due to the United States from the in¬ 
dividual. Paragraph (f) specifies the 
provisions of State laws which are ap¬ 
plicable and those which are fnappM* 
cable, in regard to overpayments and 
fraud. 

22. A new I 619.14 Is added for clari¬ 
fication. It prohibits waiver of rights to 
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SUA. assignment of those rights* and 
any legal process against SUA except as 
provided in 3 619.13 or by applicable 
Federal law. Discrimination against SUA 
claimants in regard to employment is 
also prohibited, as is obstruction of an 
individual's attempt to claim or receive 
SUA. These ‘'inviolate rights to 8UA" are 
similar to the inviolate rights to State 
unemployment compensation which are 
requirements for 8tate unemployment 
compensation laws under section 303(a) 
of the Social Security Act (42 U.8.C. 503 
<a))« and section 3304(a) of the Internal 
Revenue Code of 1954 (26 U.S.C. 3304 

<A)>. 

23. A new paragraph (a* is added to 
5 619,15. formerly 5 619.14. requiring 
State agencies to keep records under the 
Act In paragraph <b> a provision is 
Added limiting disclosure of information 
where such disclosure would conflict with 
the Freedom of Information Act (5 
U S.C. 552). or the Privacy Act <5 U.S.C. 
552a). or regulations of the Department 
ot I^abor promulgated thereunder. 

24. In 8 619.19, formerly 3 619.18. 
Paragraph (a)(3) is amended to require 
that the appropriate Assistant Regional 
Directors for Manpower be notified when 
national “on" and "off" indicators are 
determined. Paragraph <b) is amended to 
require notice of area “on" and "off" indi¬ 
cators to be given to appropriate State 
agencies and Assistant Regional Direc¬ 
tors for Manpower. 

25. A new 3 619.21 U added. It pro¬ 
vides for public inspection and copying 
of Agreements under the Act. 

B. The comments received on Part 619 
were given due consideration, but were 
not adopted for the following reasons: 

1. It is suggested that Part 619 is un¬ 
clear on the extent of its coverage as it 
pertains to employment of students and 
students' spouses, and to individuals en¬ 
gaged in casual labor. The scope of the 
program's coverage is in general and spe¬ 
cific terms, and 3 619.2(j) has been re¬ 
vised in accordance with an amendment 
on this point in section 203<a) of the 
Extension Act. Because of the many dif¬ 
ferences in coverage of State unemploy¬ 
ment compensation laws, the coverage 
of this program will vary from State to 
State. It is considered better to prescribe 
coverage of the program in the terms of 
the statute, rather than attempt to pre¬ 
scribe in a regulation the specific cover¬ 
age of the program in each State. 

2. Another comment questions the use 
of the term “individuals" in this Part, 
rather than “workers". When referring to 
the members of the public at large the 
term “individuals" Is preferred to the 
term “workers”. 

3. It is suggested that 5 619.8(a) (2) be 
amended to allow the ase of affidavits 
where neither a record nor information 
regarding employment and wages is 
available. The suggestion criticizes 5 619. 
8(a)(2) os working a hardship against 
migrant and seasonal farmworkers, since 
members of this group may not know 
who their employers are. and because 
some of such workers are paid as a fam¬ 
ily and may not know what portion of 
the wages are attributable to each fam- 
ilv member. Information concerning em¬ 


ployment and wages is required for the 
proper administration of the Act. An 
affidavit may be used where records of 
employment and wages are not available. 
Extra efforts are required in some in¬ 
stances to obtain inaccurate information, 
but a determination of entitlement may 
not be made under the Act in the absence 
of the required information. 

Accordingly, 20 CFR Part 619 is re¬ 
vised as set forth below*. 

Since the Extension Act was enacted 
on June 30. 1975, and several of the 
amendments to the Act became effective 
on or before that date, it is essential to 
publish the revised Port 619 ns quickly 
as possible. Por this reason. I, as Secre¬ 
tary of Labor, find that it is contrary to 
the public Interest to publish the revised 
Part 619 as a proposal with opportunity 
for com ment, and further determine that 
29 CFR 2.7 shall not apply to this docu¬ 
ment. For the same reason and, in addi¬ 
tion, for the reason that maximum en¬ 
titlement to 8pecial Unemployment As¬ 
sistance was Increased. I And that it Is 
necessary that the revised Part 619 shall 
become effective on November 5. 1975. 
Therefore, Part 619 as revised in this 
document shall take effect on November 
5. 1975. 

Although revised Part 619 is being 
published in final form and is made 
effective as stated above, it Is the policy 
of the Department of Labor to solicit 
and consider comments on the regula¬ 
tions it issues. Therefore, comments will 
be received. Just as though this docu¬ 
ment was a proposal, until December 5, 
1975. after which time the comments re¬ 
ceived will be evaluated, and. If war¬ 
ranted. Part 619 will be appropriately 
amended. Meanwhile, in the interest of 
making revised Part 619 effective as 
stated above, it shall be in force upon 
publication in the Federal Register and 
shall remain in force until further 
revised. 

Interested persons are invited to sub¬ 
mit written data, views, or arguments on 
revised Part 619. to the U.S. Department 
of Labor. Manpower Administration. 
Room 7000, Patrick Henry Building, 601 
"D“ Street NW., Washington. D.C. 20213, 
on or before December 5, 1975. All mate¬ 
rial received in response to this invita¬ 
tion wrill be available for public inspec¬ 
tion during normal business hours at 
that address. * 

Effective date: 20 CFR Part 619 is re¬ 
vised effective November 5, 1975. 

Signed at Washington. D C. this 28th 
day of October 1975. 

John T. Dunlop, 
Secretary of Labor. 

Part 619 of Title 20. Code of Federal 
Regulations, Is revised to read as follows: 

610.1 Purpose; rule* of construction. 

619.2 Definitions, 

619.3 Elective period of the program. 

619.4 Eligibility requirement* for Special 

Unemployment Assistance. 

619 5 Special Unemployment Assistance; 
weekly amount. 

619.6 8pectal Unemployment Assistance: 
maximum amount. 


Sec. 

019.7 Claims for 8pecial Unemployment 
Assistance. 

619.8 Determinations of entitlement; no¬ 

tices to individual. 

619.9 Appeal and hearing. 

619.10 Provisions of State law applicable to 

claims. 

619.11 The applicable State for an In¬ 

dividual. 

619.12 Restrictions on entitlement. 

619.13 Overpayments; penalty for fraud. 

610 14 Inviolate rights to SUA. 

619.16 Recordkeeping; disclosure of Infor¬ 
mation. 

619.16 Special Unemployment Assistance 
Period. 

619 17 Determination of national and area 
unemployment rates. 

619.18 Determination of ‘'on” and "off” In¬ 

dicators. 

610.19 Announcement of the beginning and 

ending of a Special Unemploy¬ 
ment Assistance Period. 

619.20 Grants to 8tates. 

619.21 Public access to Agreements. 

619.22 Information, reports and studies. 

Authority: Sec. 202, Pub. L. 93-507 (88 
Stat. 1645, 1850). 

§619.1 Purpose; rules of comlrurtton. 

(a) Purpose. Title n of Lhc “Emer¬ 
gency Jobs and Unemployment Assist¬ 
ance Act of 1974" created a temporary 
program of Special Unemployment As¬ 
sistance (SUA) for individuals who are 
unemployed during a period of aggra¬ 
vated unemployment and who are not 
otherwise eligible for unemployment 
compensation or allowances with respect 
to their unemployment under any other 
law. The regulations in this part are is¬ 
sued to Implement the Act as it has been 
amended and supplemented. 

(b) First rule of construction. The Act 
and the implementing regulations in tills 
Part shall be construed liberally so as to 
carry out the purposes of the Act. 

<c) Second rule of construction. The 
Act and the implementing regulations in 
this Part shall be construed so as to as¬ 
sure insofar as possible the uniform in¬ 
terpretation and application of the Act 
throughout the United States. 

(d) Effectuating purpose and rules of 
construction. (1) In order to effectuate 
the provisions of this section each 8tate 
agency shall forward to the United 
States Department of Labor, not later 
than 10 days after issuance, a copy of 
each Judicial or administrative decision 
ruling on an individual's entitlement to 
8UA or waiting period credit. On request 
of the Department, a State agency shall 
forward to the Deportment a copy of any 
determination or rede termination ruling 
on an individual's entitlement to 8UA or 
waiting period credit. 

<2> If the Department believes a de¬ 
termination. redeterm inatlon. or decision 
is inconsistent with the Secretary’s in¬ 
terpretation of the Act, the Department 
may at any time notify the State agency 
of the Department's view. Thereafter the 
State agency shall appeal if possible, 
shall not follow such determination, re- 
dctermination, or decision as a prece¬ 
dent; and, in any subsequent proceedings 
which involve such determination, rcde¬ 
termination, or decision, or wherein such 
determination, redeterminaUon. or de- 
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cbtlon Is cited as precedent or otherwise 
relied upon, the State agency shall in¬ 
form the hearing officer or court of the 
Department’s view and shall make all 
reasonable efforts, including appeal or 
other proceedings in any appropriate 
forum, to obtain modification, limitation, 
or overruling of the determination, rede- 
termination. or decision, 

(3) A State agency may request recon¬ 
sideration of a notice that a determina¬ 
tion, redetermination, or decision is in¬ 
consistent with the Act* and shall be 
given an opportunity to present views 
and arguments If desired. If a determi¬ 
nation, redetermination, or decision set¬ 
ting a precedent becomes final, which the 
Department believes to be Inconsistent 
with the Act, the Secretary will decide 
whether the Agreement with the State 
shall be terminated. 

<4> Concurrence of the Department In 
a determination, redetermination, or de¬ 
cision shall not be presumed from the 
absence of a notice Issued pursuant to 
this paragraph. 

8 619.2 Definition*. 

For the purposes of the Act and this 
part: 

(a) “Act? means title II of the "Emer¬ 
gency Jobs and Unemployment Assist¬ 
ance Act of 1974" (Pub. L. 93-567; 88 
Stat. 1845, 1850. approved December 3L 
1974), as amended and supplemented by 
chapter VI of title I of the Second Sup¬ 
plemental Appropriations Act. 1975 (Pub. 
L. 94 32; 89 Stat. 173. 178). and title II 
of the Emergency Compensation and 
Special Unemployment Assistance Ex¬ 
tension Act of 1975 (Pub. L. 94-45; 89 
Stat. 236. 240).) 

<b) "Agreement" means an agreement 
entered into pursuant to the Act, between 
a State and the Secretary of Labor of 
the United States, under which the State 
agency of the State agrees to make pay¬ 
ments or Special Unemployment Assist¬ 
ance in accordance with the Act and the 
regulations and procedures thereunder 
prescribed by the Secretary. 

(c) "Applicable State law" means the 
State law of the State which Is the ap¬ 
plicable 8tate for an individual. 

<d> “Area" means an area designated 
by the Secretary as an area served by an 
entity which ts eligible to be a prime 
sponsor under section 102(a) of the 
Comprehensive Employment and Train¬ 
ing Act of 1973 <20 U S.C. 812(a)). 

(e) “Compensation" means cash bene¬ 
fits (including dependents’ allowances) 
payable to individuals with respect to 
their unemployment, and Includes regu¬ 
lar. additional, extended, and emergency 
compensation as defined in this section, 
and unemployment compensation pay¬ 
able under the Hawaii Agricultural Un¬ 
employment Compensation Law'. 

(f) "Regular compensation" means 
compensation payable to an individual 
under any State law. and. when so pay¬ 
able. includes compensation payable pur¬ 
suant to 5 US.C. chapter 85, but not In¬ 
cluding extended compensation or addi¬ 
tional compensation. 

(g> "Additional compensation" means 
compensation totally financed by a State 
and payable under a State law by reason 


of conditions of high unemployment or 
by reason of other special factors, and, 
when so payable, includes compensation 
payable pursuant to 5 UjB.C. chapter 85. 

(h> "Extended compensation” means 
compensation payable to an individual 
for weeks of unemployment in an ex¬ 
tended benefit period, under those provi¬ 
sions of a State law which satisfy the 
requirements of the Federal-State Ex¬ 
tended Unemployment Compensation Act 
of 1970. as amended (title II. Public Law 
91-373; 84 Stat. 695. 708), with respect 
to the payment of extended compensa¬ 
tion. and. when so payable, includes addi¬ 
tional compensation and compensation 
payable pursuant to 5 US.C. chapter 85. 

(I) "Emergency compensation" means 
compensation payable under the Emer¬ 
gency Unemployment Compensation Act 
of 1974 (Pub. L. 93-572), as amended, 
and referred to as Federal Supplemental 
Benefits (20 CFR Part 618). 

(J) (l) "Employment not covered" 
means services performed by an indi¬ 
vidual for another as an employee (as 
defined In 26 US.C. 3121(d)) within 
a State or within or among two or 
more States, or on or in connection 
with an American vessel or American 
aircraft (as specified and defined in 
26 US.C. 3306 (c), (m>, and (n)). 
or outside of the States (except in 
Canada) for an American employer (as 
defined in 26 US.C. 3306<J)(3i) if the 
Individual is a citizen of the United 
States, if tiie services arc not services 
covered for the purpose of determining 
eligibility for compensation under a State 
law, the Hawaii Agricultural Unemploy¬ 
ment Compensation Law. the Railroad 
Unemployment Insurance Act. or 5 U.8.C. 
chapter 85. and If the services constitute 
employment as determined under 26 
US.C. 3306(c) without regard to the ex¬ 
clusions specified in paragraphs (1) 
through (9). (10)(B)(ID, (14). (15).and 
(17> of that section. 

The term "wages not covered" means 
wages for services performed In "em¬ 
ployment not covered" as defined in this 
paragraph. 

The term "United States" as used In 
26 US.C. 3306(c) shall Include the 
Virgin Islands for the purposes of de¬ 
termining "employment not covered" as 
defined in this paragraph. 

(2> The definitions in paragraph 
(J) (I) of this section, revised in accord¬ 
ance with the amendment in section 
203(a) of the Emergency Compensation 
and Special Unemployment Assistance 
Extension Act of 1975 (Pub. L. 94-45; 89 
Stat. 230. 241). shall be effective 

throughout the effective period of the 
Special Unemployment Assistance Pro¬ 
gram as specified in f 619.3. 

ck> "Secretary” means the Secretary 
of Labor of the United States. 

(1) "Special Unemployment Assist¬ 
ance" (referred to in this Part as SUA> 
means the benefits payable under the Act 
to individuals. 

(m> "Special Unemployment Assist¬ 
ance benefit year" means the fifty-two 
week period beginning with the first week 
for which an individual files a valid claim 
for SUA. 


(n) "State" means the States of the 
United States, the District of Columbia 
the Commonwealth of Puerto Rico, and 
the Virgin Islands. 

(o) "State agency" means the agency 
of the State w'hich administers the pro- 
gram established by the Act. 

(p) "State law" means the tmemploy. 
mept compensation law of a State which 
whas been approved by the Secretary 
under section 3304 of the Interna i 
Revenue Code of 1954 ‘26 US.C. 3304 
and further means, with respect to the 
Virgin Islands, the unemployment com¬ 
pensation law of the Virgin Islands. 

(q) "Valid claim" means an Initial 
claim filed by an Individual with respect 
to which a determination is made that 
the individual meets the requirement 
of paragraphs (b) and (e) of 1619.4, 
and Ls totally, part-totally. or partially 
unemployed. 

(r) "Wages" means remuneration for 
services performed for another in on em¬ 
ployer-employee relationship. 

(s) "Waiting period” means the wait¬ 
ing period as provided In the applicable 
SUte law. 

(t) "Week" means a calendar week. 

<U) "Week of unemployment" mans 

any week during which an individual is 
totally, part-totally. or partially unem¬ 
ployed. A week of total unemployment is 
a week In which an individual performs 
no work and earns no wages or has less 
than full-time work and cams not more 
than the earnings allowance prescribed 
in the applicable State law. A week oi 
part-total unemployment is a week of 
otherwise total unemployment during; 
which an individual has odd Jobs or sub¬ 
sidiary' work with earnings In excess of 
the earnings allowance prescribed in live 
applicable State law. A week of partial 
unemployment is a week during which 
an individual works less than regu¬ 
lar. full-time hours for the individual** 
regular employer, because of lack oi 
work, and earns more than the earning 
allowance, prescribed by the applicable 
State law. 

§ 619.3 Effective period of llic* program. 

(a) Beginning date. Except as provid¬ 
ed In paragraphs (b) and (c) of this sec¬ 
tion. SUA shall be payable, or watting 
period credited, with respect to a week 
of unemployment commencing with the 
week beginning on December 22. 1974 
cb) Ending dales. 8UA shall not be 
payable to any Individual with respect to 
any* week of unemployment ending after 
March 31, 1977; and no individual shall 
be entitled to a payment of SUA with re¬ 
spect to any week of unemployment 
which begins after December 31. 1976, 
unless the individual lias filed a valid 
claim for SUA which U effective with re¬ 
spect to a week that begins on or before 
December 31.1976. 

(c) Agreement an precondition. Not¬ 
withstanding any other provision of the 
Act or this Part. 8UA shall be payable 
solely through a State agency and only 
pursuant to an Agreement, and with re¬ 
spect to weeks in which an Agreement 
is in effect. 
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§ 619.4 Eligibility requirement* for Spe¬ 
cial L iirmpltn mrot .iuintaMrr. 

An Individual shall be eligible to re¬ 
ceive a payment of SUA or waiting pe¬ 
riod credit with respect to a week of un¬ 
employment which begins during a Spe¬ 
cial Unemployment Assistance Period, 
and the individual's Special Unemploy¬ 
ment Assistance benefit year, in accord¬ 
ance with the provisions of the Act and 
this Part. If that week Is within the ef¬ 
fective period of the program as set forth 
in §619.3 and if. with respect to that 
week, all of the following requirements 
of (a) through <f> are met. 

< a) Ineligibility under other taws. The 
Individual (1) is not eligible for com¬ 
pensation under any 8tatc or Federal 
unemployment compensation law. in¬ 
cluding the State law of any State, 5 
U.S.C. chapter 85, the Emergency Un¬ 
employment Compensation Act of 1974, 
and the Hawaii Agricultural Unemploy¬ 
ment Compensation Law, as such laws 
may be amended, with respect to that 
week of unemployment; and is not eli¬ 
gible for unemployment compensation 
under the Railroad Unemployment In¬ 
surance Act. as amended, with respect 
to that week of unemployment; (2) is 
not receiving compensation with respect 
to that week of unemployment under the 
unemployment compensation law of Can¬ 
ada. as amended; and <3) is not eligible 
for assistance or an allowance payable 
with respect to that week of unemploy¬ 
ment under any other Federal law, such 
as the Public Works and Economic De¬ 
velopment Act Amendments of 1974. the 
Disaster Relief Act of 1974. the Trade Ex¬ 
pansion Act of 1962, or any successor 
j’.Llallon or similar legislation, as de¬ 
termined by the Secretary. 

<b> Qualifying requirements, (l) The 
individual meets the qualifying employ¬ 
ment and wage requirements of the ap¬ 
plicable State law in a base year which, 
notwithstanding the 8tate law, shall be 
the fifty-two week period preceding the 
first week with respect to which the in¬ 
dividual files an initial claim for SUA, 
and meets such qualifying employment 
and wage requirements; and for the 
purpose of this paragraph employment 
and wages which are not covered shall 
be treated as though they were covered, 
and shall be combined with employment 
and wages covered by any State or Fed¬ 
eral unemployment compensation law. 
including the Railroad Unemployment 
Insurance Act and the Hawaii Agricul¬ 
tural Unemployment Compensation Law. 
In determining whether the individual 
meets the qualifying employment and 
wage requirements of the applicable 
State law, except that employment and 
wages shall be excluded for this purpose 
to the extent that the individual is or 
was entitled to compensation on the 
basis of such employment and wages un¬ 
der any unemployment compensation 
law. Employment and wages considered 
in determining an individual’s eligibility 
for and entitlement to SUA shall not 
thereafter be considered in determining 
the individual's eligibility for and en¬ 
titlement to SUA in connection with any 
further claim for SUA. 
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(2) For the purpose of determining an 
individual's eligibility for SUA under a 
State law that basoa eligibility an em¬ 
ployment or wages by calendar quarters. 
Any employment or wages during the 
fifty-two week base year which fall with¬ 
in two incomplete calendar quarters shall 
cither be treated as falling within two 
quarters, or be added together and treat¬ 
ed as falling within one quarter, which¬ 
ever is most advantageous to the indi¬ 
vidual. 

tc> Status of individual. The individ¬ 
ual is totally, part-totally, or partially 
unemployed, and is able to work, avail¬ 
able for work, and seeking work within 
the meaning of. or as required by, the 
applicable State law. and is not subject 
to disqualification as provided In I 619.12 
(d) with respect to that week of unem¬ 
ployment. 

<d> Claim filed. The Individual has 
filed an initial claim for SUA, and. as 
appropriate, has filed a timely claim for 
waiting period credit or a payment of 
SUA with respect to that week of unem¬ 
ployment. 

<e> Employed in the area . In the area 
in which the individual was last em¬ 
ployed for at least five workdays prior 
to filing an initial claim for SUA. a Spe¬ 
cial Unemployment Assistance Period is 
in effect with respect to that week of un¬ 
employment: Provided . That, if the indi¬ 
vidual, except for the imposition of a dis¬ 
qualification. was otherwise eligible for 
a payment of SUA or waiting period 
credit with respect to a week of unem¬ 
ployment which began during a Special 
Unemployment Assistance Period, but 
did not exhaust entitlement to SUA dur¬ 
ing the period, entitlement shall continue 
after the end of the period, but SUA shall 
not be payable for any week of unem¬ 
ployment that begins more than twenty- 
six weeks after the end of the period, or 
which begins after the expiration of the 
individual’s Special Unemployment As¬ 
sistance benefit year, or which ends after 
the effective period of the Special Unem¬ 
ployment Assistance Program as speci¬ 
fied In i 619.3. 

<D Agreement in effect. The State In 
which the individual was last employed 
for at least five workdays, prior to filing 
an initial claim for SUA has entered into 
an Agreement which is in effect in that 
week. 

§ 610.5 Special Unemployment .Uibt> 
anect weekly amount. 

(a) Total unemployment . (1) The 
weekly amount of SUA payable to an 
eligible individual for a week of total 
unemployment shall be the weekly bene¬ 
fit amount for a week of total unem¬ 
ployment that would be payable to the 
individual as regular compensation, as 
computed under the provision* of the 
applicable State law; Provided. That, in 
computing the individual’s weekly 
amount of SUA. the base year, notwith¬ 
standing the applicable State law. shall 
be the fifty-two week period preceding 
the first week with respect to which the 
individual files a valid claim for SUA; 
and for the purpose of this proviso em¬ 
ployment and wages which are not cov- 
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ered by the applicable State law. and 
employment and wages which are cov¬ 
ered by any unemployment compensa¬ 
tion law. shall be treated in the same 
manner and with the same effect and ex¬ 
ception as is provided in I 619.4 < b>. 

( 2) If the individual would hA?e more 
than one weekly amount of legular com¬ 
pensation for total unemployment com¬ 
puted under the provisions of the appli¬ 
cable State law in accordance with this 
paragraph, the weekly Amount of SUA 
for total unemployment shaU be the 
higher of: ii) The average amount deter¬ 
mined by <A> multiplying each weekly 
amount, including dependents' allow¬ 
ances. payable for total unemployment, 
by the number of weeks for which each 
amount would be payable, CB> totaling 
the products so obtained, and <C> divkl- 
ing this sum by the total number of weeks 
involved in the computation: or Oil the 
amount that is reasonably representative 
of the weekly amounts. 

(b) Partial and part-total uft employ¬ 
ment. The weekly amount of SUA pay¬ 
able for a week of partial or part-total 
unemployment shall be determined un¬ 
der the provisions of the applicable 
State law which apply to regular com¬ 
pensation. 

<c> Computation rule. For the purpose 
of computing on individual's weekly 
amount of 3UA under a Stale law that 
calculates the weekly benefit amount 
on the basis of distribution of employ¬ 
ment or wages among calendar quarters, 
any employment or wages during the 
fifty-two week base year which fall 
within two incomplete calendar quarters 
shall either be treated as falling within 
two quarters, or be added together and 
treated as falling within one quarter, 
whichever is most advantageous to the 
individual. 

§ 619.6 Special Unemployment A»*i* 4 - 
w»rr: maximum amount* 

(a) Computation. Except as provided 
in paragraph <b> of this section, the 
maximum amount of SUA which shall be 
payable to an individual during a* Spe¬ 
cial Unemployment Assistance benefit 
year established for the individual shaU 
be 150 per centum of the maximum 
amount of regular compensation that 
would be payable to the Individual dur¬ 
ing such benefit year, as computed under 
the provisions of the applicable State 
law. on the basis of the Individual’s em¬ 
ployment and wages creditable for this 
purpose under the Act and this Part, 
but not exceeding thirty-nine times the 
weekly benefit amount payable to the 
individual for a week of total unemploy¬ 
ment as determined under { 619.5: Pro- 
tided. That, for the purpose of comput¬ 
ing an individual's maximum amount 
of SUA the individual’s base year, not¬ 
withstanding the State law. shall be the 
fifty-two week period preceding the first 
week with respect to which the individ¬ 
ual files a valid claim for SUA; and for 
the purpose of this proviso employment 
and wages which are not covered by the 
applicable State law. and employment 
and wages which are covered by any 
unemployment compensation law. shall 
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be treated In the same manner and with 
the same effect and exception as Is pro¬ 
vided in 5 619.4(b). 

ib) Special reduction. (1) The maxi¬ 
mum amount of SUA computed in ac¬ 
cordance with paragraph (a) of this sec¬ 
tion for an individual shall be reduced by 
the amount of compensation received by 
the individual during a benefit year es¬ 
tablished under any State law for pur¬ 
poses of regular compensation, if the 
Special Unemployment Assistance bene¬ 
fit year established for the individual 
commences on a date that occurs within 
the benefit year established under that 
State law for purposes of regular com¬ 
pensation. 

<2> The special reduction in paragraph 
<b) il) of this section shall not operate 
<t> to reduce the amount in the Special 
Unemployment Assistance Account of 
any individual more than the amount 
standing to the credit of the individual s 
account as of July 1. 1975, after the ap¬ 
plication of paragraph <c> (2) of this sec¬ 
tion. or (11) to affect the amounts of SUA 
otherwise payable to the individual for 
weeks of unemployment which began 
prior to July 1. 1975. 

<c) Individual accounts. <1> A Special 
Unemployment Assistance Account shall 
be established for each individual deter¬ 
mined to be eligible for SUA, in the sum 
of the maximum amount potentially pay¬ 
able to the individual during the individ¬ 
ual’s Special Unemployment Assistance 
benefit year, as computed in accordance 
with paragraphs <a> and <b> of this sec- 
tion. 

<2) In the case of a Special Unemploy¬ 
ment Assistance Account established for 
an individual as of a date prior to July 1, 
1975, the sum of the maximum amount 
potentially payable to the individual shall 
be recomputed in accordance with para¬ 
graphs (a) and <b> of this section, and 
the amount established in the account as 
of July 1. 1975. shall be the recomputed 
sum less the amounts paid to the indi¬ 
vidual with respect to weeks of unem¬ 
ployment which began prior to July 1. 
1975. The recomputed sum shall include 
any amounts payable to the individual 
with respect to weeks of unemployment 
which began prior to July 1, 1975. 

(3) If It Is subsequently determined 
as the result of a redetermination or ap¬ 
peal that the individual is entitled to a 
different amount of SUA than was pre¬ 
viously established, on appropriate 
change shall be made in the individual’s 
Special Unemployment Assistance Ac¬ 
count. The appropriate change in the in¬ 
dividual’s account shall be computed In 
accordance with this section and. in¬ 
sofar as applicable. { 619.4. 

id) Computation rule . For the purpose 
of computing an individual’s maximum 
amount of SUA in a Special Unemploy¬ 
ment Assistance benefit year under a 
State law that calculates the maximum 
amount of benefits on the basis of dis¬ 
tribution of employment or wages among 
calendar quarters, any employment or 
wages during the fifty-two week base 
year which fall within two incomplete 
calendar quarters shall either be treated 
as falling within two quarters, or be 
added together and treated as falling 
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within one quarter, whichever is most 
advantageous to the individual. 

(e) Effective date. The provisions of 
this section, revised hi accordance with 
the amendments to the Act made by 
sections 201(a) and 203(c) of Uie Emer¬ 
gency Compensation and Special Unem¬ 
ployment Assistance Extension Act of 
1975 (Pub. L. 94-45, 89 8tat. 236. 240. 
242). shall be effective with respect to 
weeks of unemployment beginning on 
or after July 1. 1975. This section as it 
read prior to this revision shall remain 
applicable with respect to weeks of un¬ 
employment which began prior to July 1. 
1975 (40 FR 5502, 5504, February 6. 
1975)* 

§619.7 (Haim* for Special L'ncmjdoy- 
ment Aaabumcr. 

(a) Initial claims. An initial claim for 
SUA shall be filed by an individual with 
respect to the individual’s applicable 
State and according to the applicable 
State law on a form prescribed by the 
Secretary, which shall be furnished to 
the individual by the StAtc agency. 

(b) Weekly claims . Claims for waiting 
period credit and payments of SUA for 
weeks of unemployment shall be filed 
with respect to the individual’s appli¬ 
cable State at the times and in the man¬ 
ner as claims for regular compensation 
arc filed under the applicable State law. 
and on forms prescribed by the Sec¬ 
retary which shall be furnished to the 
individual by the State agency. 

(c) Secretary's standard. The proce¬ 
dures for reporting and filing claims for 
SUA and waiting period credit shall be 
consistent with this Part and the Secre¬ 
tary’s ’‘Standard for Claim Filing. Claim¬ 
ant Reporting. Job Finding and Employ¬ 
ment Services’’ ( Employment Security 
Manual. Part V. sections 5000 et seq.). 

§619.8 Determination* of entitlement; 
notice* In individual. 

ia> Determination of initial claim. (1) 
The State agency shall promptly, upon 
the filing of an initial claim for SUA, 
determine whether the individual is eli¬ 
gible and whether a disqualification ap¬ 
plies, and. if the claim Is found to be a 
valid claim, the weekly and maximum 
amounts of SUA payable to the indi¬ 
vidual. 

(2) Notwithstanding the provisions of 
the applicable State law, an individual’s 
eligibility for SUA may be determined, 
where a record of employment and wages 
is not available, on the basis of an affi¬ 
davit submitted to the State agency by 
the Individual. 

(b) Determination of weekly claims. 
The State agency shall promptly, upon 
the filing of a weekly claim for a pay¬ 
ment of SUA or waiting period credit 
with respect to a week of unemployment, 
determine whether the individual is en¬ 
titled to SUA or waiting period credit 
with respect to such week, and. if en¬ 
titled. the amount of SUA or waiting 
period credit to which the individual is 
entitled. 

<c) Redetermination. The provisions of 
the applicable State law concerning the 
right to request, or authority to under¬ 
take, reconsideration of a determination 


pertaining to regular compensation 
under the applicable State law shall 
apply to determinations pertaining to 
SUA. 

(d) Notices to individual. The State 
agency shall give notice in writing to 
the individual of any determination or 
redctermlnation of an initial claim and 
determinations or redeterminations of all 
weekly claims with respect to weeks of 
unemployment (and any claim with re¬ 
spect to a waiting week, if applicable), 
and each notice of determination or re- 
determination shall include such in¬ 
formation regarding the determination 
or redetermlnntlon and notice of right to 
reconsideration or to appeal, or both, as 
is furnished with written notices of 
determinations and written notices of 
redeterminations with respect to claims 
for regular compensation. 

(e) Promptness. Full payment of SUA 
when due shall be made with the greatest 
promptness that is administratively 
feasible. 

(f> Secretary's standard. The proce¬ 
dures for making determinations and re- 
determinations, and furnishing written 
notices of determinations, redetermina- 
tions, and rights of appeal to individuals 
claiming SUA or waiting period credit, 
shall be consistent with this part and 
the Secretary’s “Standard for Claim 
Determinations—Separation Informa¬ 
tion” ( Employment Security Manual. 
Part V. sections 6010 et seq.)* 

§619.9 Appeal ami hearing. 

(a) Applicable State law. The provi¬ 
sions of the applicable State law con¬ 
cerning the right of appeal and fair hear¬ 
ing from a determination or redetemn- 
nation of entitlement to regular com¬ 
pensation shall apply to determinations 
and redeterminations of eligibility for or 
entitlement to SUA and waiting period 
credit. Any such determination or rede- 
termination shall be subject to review 
only in the manner and to the extent 
provided in the applicable State law with 
respect to determinations and rede ter¬ 
minations of entitlement to regular 
compensation. 

(b) Rights of appeal and lair hear¬ 
ing. The provisions on right of appeal 
and opportunity tor a fair hearing with 
respect to claims for SUA and waiting 
period credit shall be consistent with this 
part and with sections 303(a)(1) and 303 
<a)<3) of the Social Security Act '42 
U.SC. 503(a)(1) and 503(a)(3)). 

(c) Promptness on appeals. Decisions 
on appeals under the SUA program shall 
accord with the Secretary’s “Standard 
for Appeals Promptness—Unemployment 
Compensation” in Part 650 of this 
chapter. 

Any provision of an applicable State 
law for advancement or priority of un¬ 
employment compensation cases on 
judicial calendars, or otherwise intended 
to provide prompt payment of unem¬ 
ployment compensation when due. shall 
apply to proceedings Involving entitle¬ 
ment to SUA. 

§ 619.10 Provisions of Slate law appli¬ 
cable to claim*. 

(a» Particular provisions applicable. 
Except where the result would be lncon- 
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sistent with the provisions of the Act or 
this part and procedures thereunder pre¬ 
scribed by the Secretary, the terms and 
renditions of the applicable State law 
wtiich apply to claims for. and the pay¬ 
ment of, regular compensation shall ap¬ 
ply to claims for. and the payment of. 
SUA and claims for waiting period 
credit. The provisions of the applicable 
State law which shall apply to claims for, 
and the payment of. SUA and claims for 
waiting period credit include, but are not 
limited to: 

(1 > claim filing and reporting; 

(2) Information to individuals, as ap¬ 
propriate; 

(3) Notices to Individuals and em¬ 
ployers, as appropriate, including notice 
to each individual of each determination 
and n*dctermination of eligibility for or 
entitlement to SUA and waiting period 
credit; 

(4> Determinations and redetermina- 

tions; 

iS) Ability to work, availability for 
work, and search for work; and 
Disqualifications. 

(b) IBPP. The Interstate Benefit Pay¬ 
ment Plan shall apply, where appropri¬ 
ate, to individuals filing claims for SUA 
and waiting period credit, 

tc) Procedural requirements. The pro¬ 
visions of the applicable State law which 
apply hereunder to claims for, and the 
payment Of, SUA and claims for waiting 
period credit, shall be applied consist¬ 
ently with the requirements of Title m 
of the Social Security Act and Uie Fed¬ 
eral Unemployment Tax Act which are 
pertinent in the case of regular compen¬ 
sation, Including but not limited to those 
tandards and requirements specifically 
referred to In the provisions of tills Part, 


§619.11 The applicable Slate for an 
individual. 

(a) Applicable State. The applicable 
State for an individual shall be that 
State in which the Individual last worked 
for at least five workdays prior to filing a 
valid claim for SUA. 

<b> Limitation. SUA is payable to an 
Individual only by an applicable State as 
determined pursuant to paragraph (a) 
of this section. 

5 619.12 Hot riel ion* on entitle me ill. 

<a> Entitlement under other laws . An 
individual otherwise entitled to waiting 
period credit or a payment of SUA with 
respect to a week of unemployment shall 
not be entitled to such credit or payment 
ir. with respect to that week of unem¬ 
ployment* the individual has received or 
entitled to receive a payment with re- 
5Pect to unemployment under any of the 
following laws, as amended: 

<1) Any State law or the Agricultural 
V r'.employment Compensation Law of 
Hawaii; 

<2j Any Federal unemployment com¬ 
pensation law. including 5 U.S.C. chapter 
od and the Railroad Unemployment In¬ 
surance Act, but not including the Act; 

t3) The Emergency Unemployment 
compensation Act of 1974; 

(4) The Public Works and Economic 
‘Jcveiopnient Act Amendments of 1974 ; 
(5> Th* Disaster Relief Act of 1974; 


<6* The Trade Expansion Act of 1963. 
with respect to weeks of unemployment 
beginning before April 3. 1975; with re¬ 
spect to weeks of unemployment begin¬ 
ning on or after April 3, 1975, paragraph 
<h) of this section shall apply; 

(7) Any other Federal law which Is a 
successor to any of the laws referred to 
in (3) through (ft) or Is similar to such 
laws in providing for the payment of as¬ 
sistance or an allowance with respect to 
unemployment, 

(b) Entitlement under Canadian late. 
An individual otherwise entitled to 
waiting period credit or a payment of 
SUA with respect to a week of unem¬ 
ployment shall not be entitled to such 
credit or payment if. with respect to that 
week of unemployment, the individual is 
receiving compensation under the unem¬ 
ployment compensation law of Canada. 

(c) Excluded employment and wages. 
Employment and wages creditable pur¬ 
suant to | 619.4 <b) in determining an 
individual's eligibility for SUA not 
include employment or wages earned or 
Paid for employment which is contrary 
to or prohibited by any Federal law. 

<d) Disqualification. It the week of un¬ 
employment for which an individual 
claims SUA or waiting period credit is a 
week to which a disqualification for com¬ 
pensation applies under the applicable 
State law. or would apply but for the fact 
that the Individual has no right to com¬ 
pensation, the Individual shall not be en¬ 
titled to a payment of SUA or to waiting 
period credit for that week: Provided . 
That, employment or wages required by 
a State law to end a disqualification shall 
not be applied subject to any restriction 
that the employment or wages must be 
covered under an unemployment com¬ 
pensation law. 

(©> Teachers and certain other school 
employees . (I) An individual who per¬ 
forms services primarily in an instruc¬ 
tional. research, or principal administra¬ 
tive capacity for an educational Institu¬ 
tional or agency shall not be entitled to 
a payment of SUA or waiting period 
credit will) respect to any week com¬ 
mencing during the period between two 
successive academic yean (or, when th* 
contract provides instead for a similar 
period between two regular but not suc¬ 
cessive term, during such similar period) 

(1) Such individual performed services 
In any such capacity for any educational 
Institution or agency for the first of such 
academic years or terms; and 

tii) Such individual has a contract to 
perform services in any such capacity 
for any educational institution or agency 
for the latter of such academic years or 
terms. 

(2) The provisions of paragraph fe) 

<1) of this section, added in accordance 
with the provision enacted in Ctiapter VI 
of Title I, Second Supplemental Appro¬ 
priations Act, 1975 'Pub. L. 94-32; 89 
Stat. 173. 178>, and the amendment in 
section 202 of the Emergency Compensa¬ 
tion and Special Unemployment Assist¬ 
ance Extension Act of 1975 (Pub. L. 
94-45; 89 Stat. 236. 240), shall be effec¬ 
tive with respect to weeks of unemploy- 
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ment beginning on and after June 13. 
1975. 

If) StDTA allowances. An individual 
who is entitled with respect to a week of 
unemployment to l>oth SUA and a train¬ 
ing allowance under section 203 of the 
Manpower Development and Training 
Act of 1962, as amended (42 UAC. 2583>. 
shall be treated the same as the individ¬ 
ual would be treated if entitled to both 
regular compensation and such an 
allowance. 

(g> CETA allowances. An individual 
entitled to the payment with respect to 
a week of unemployment of a basic 
weekly allowance under section 111(a) 
of the Comprehensive Employment and 
Training Act of 1973 (29 UjB.C. 821(a>> 4 
shall not. by reason of entitlement to a 
payment under that Act, be ineligible for 
a payment of SUA or waiting period 
credit to which the individual otherwise 
is entitled with respect to that week. 

th) Trade Act of 1974 allowances. An 
individual who Is entitled, with respect 
to a week of unemploy ment which begins 
on or after April 3. 1975. to a trade re¬ 
adjustment allowance under chapter 2 of 
title n of the Trade Act of 1974 (19 U.S.C, 
227 lef seq.: 29 CFR Part 91), thiq not, 
by reason of entitlement to a trade re¬ 
adjustment allowance, be ineligible for a 
payment of SUA or waiting period credit 
to which the individual otherwise is en¬ 
titled with respect to that week. 

(1) Limit on restrictions. The restric¬ 
tions on entitlement specified in para- 
graph* (a», Cb>. <d>. <e>. <f). <g>. *„d 
<h) of this section shall not apply so as 
to affect the establishment of a valid 
claim for 8UA or a Special Unemploy, 
ment Assistance benefit year. 

§ 619.13 OvrrpjiymcsiU; penally for 

fraud. 

(a) Statutory provisions. <l> The pen¬ 
alty for making a false statement, mis¬ 
representation. or nondisclosure to ob¬ 
tain a payment of 8UA is prescribed In 
section 205(c) of the Act, Provisions con¬ 
cerning the recovery of fraudulent and 
nonfraudulent overpayments, and au¬ 
thorizing waiver of recovery of non¬ 
fraudulent overpayments under certain 
conditions, are prescribed in section 205 
tcl> of the Act 

(2) Subsection <c> of section 205 of 
the Act provides that: 

<i) If an individual knowingly has 
made, or caused to be made by another, a 
false statement or representation of’a 
materia! fact, or knowingly has failed, or 
caused another to fall, to disclose a ma¬ 
terial fact, and as a result of such false 
statement or representation or of such 
nondisclosure the individual has received 
on amount of SUA under the Act to 
which the individual was not entitled 
the Individual— 

<A> shall be ineligible for further SUA 
under the Act in accordance with the 
provisions of the applicable State un¬ 
employment compensation law* relating 
to fraud in connection with a claim for 
unemployment compensation: and 
(B) shall be subject to prosecution 
under section 1001 of title 18, United 
States Code. 
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(3) Subsection <d) of section 205 ot 
the Act provides that: 

<i> In the case of any individual who 
has received an amount of 8UA under 
the Act to which the individual was not 
entitled, the State is authorized to re¬ 
quire the Individual to repay the amount 
of such SUA to the State agency, except 
that the State agency may waive such 
repayment If it determines that the pay¬ 
ment of such SUA was without fault on 
the part of the individual, and that such 
repayment w r ould be contrary to equity 
and good conscience; 

(ii) The State agency may recover the 
amount to be repaid, or any part thereof, 
by deductions from any SUA payable 
under the Act or from any compensation 
payable to the individual under any Fed¬ 
eral unemployment compensation law 
administered by the State agency or 
under any other Federal law adminis¬ 
tered by the State agency which pro¬ 
vides for the payment of any assistance 
or allowance with respect to any week 
of unemployment, during the three-year 
period after the date the individual re¬ 
ceived the payment of SUA to which the 
individual was not entitled, except that 
no single deduction may exceed 50 per 
centum of the amount of the payment 
from which such deduction is made: and 
(ill) No repayment shall be required, 
and no deduction shall be made until a 
determination of overpayment has been 
made, notice thereof and an opportunity 
for a fair hearing has been given to the 
individual, and the determination has 
become final. 

<b> Application o/ statutory provi¬ 
sions. (1) 8ubscction (c) of section 205 
of the Act, as set out In paragraph <a> 
(2) of this section, shall apply to state¬ 
ments and representations made on and | 
after June 30. 1975. and nondisclosures 
on and after that date. Including state¬ 
ments, representations and nondisclo¬ 
sures In an affidavit referred to in section 
205(b) of the Act and in $ 619.8(a)(2). 
The provisions of this section as in ef¬ 
fect prior to June 30, 1975 (40 FR 5502. 
5505. February 6. 1975). and the last 
sentence of section 205(b) of the Act as 
in effect prior to repeal by section 203 (b) 
(1) (A) of the Emergency Compensation 
and Special Unemployment Assistance 
Extension Act of 1975 (Pub. L. 94-45. 89 
Stat. 236. 241), shall remain applicable 
prior to June 30.1975. 

(2) Subsection (d) (1) of section 205 of 
the Act, as set out In paragraph (a) (3) <i) 
of this section, shall apply to all overpay¬ 
ments of SUA. made from and after the 
effective date of the Act on December 31, 
1974. which have not been recovered prior 
to June 30, 1975. As to any amount of an 
overpayment of SUA which has not been 
recovered prior to June 30.1975. a deter¬ 
mination shall be made as to whether re¬ 
covery of the overpayment is waived pur¬ 
suant to subsection (d)fl) of section 205. 
Each determination or redetermlnation 
that an individual has received any 
amount of SUA to which the individual 
was not entitled, which is made on or 
after June 30.1975, shall Include a deter¬ 
mination as to whether recovery of the 
overpayment is waived pursuant to sub- 
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section (d)(1) of section 205 of the Act 
unless it is determined that the overpay¬ 
ment was the result of a false statement, 
representation, or nondisclosure in viola¬ 
tion of subsection (c) of section 205 of 
the Act. _ „ # 

(3) Subsection (d> (2) of section 205 of 
the Act, as set out in paragraph (a) (3) 

<U) of this section, which concerns re¬ 
coupment of overpayments from sums 
payable to an individual under the Act 
and other specified Federal statutes, shall 
apply to all such sums otherwise payable 
to the individual on and after June 30, 

ld (4) Subsection <d) <3> of section 205 of 
the Act. as set out in paragraph <a>(3> 
(ill) of this section, is applicable to every 
determination and redetermination con¬ 
cluding that an overpayment has been 
made, which is made on or after June 30, 
1975. Paragraph (g) of this section, as in 
effect prior to June 30, 1975 (40 FR 5502, 
5506, February 6. 1975), shall remain ap¬ 
plicable to every determination and re- 
determination, concluding that an over¬ 
payment has been made, which is made 
prior to June 30,1975. 

(c) Enforcement of repayment. Re¬ 
payment of any overpayment of 8UA 
shall be enforced by any action or pro¬ 
ceeding which may be brought under 
State or Federal law, unless recovery of 
the overpayment is waived in accordance 
with the Act and this section. 

(d) Recovered overpayments. Over¬ 
payments of SUA recovered in any man¬ 
ner shall be credited or returned to the 
appropriate account of the United States. 

<e) Debts due the United States. SUA 
payable to an individual shall be applied 
by the State agency for the recovery by 
offset of any debt due to the United 
States from the individual, but shall not 
be applied or used by the State agency 
In any manner for the payment of any 
debt of the individual to any State or 
any other entity or person. 

(f) State law inapplicable. The provi¬ 
sions in this section concerning overpay¬ 
ments. penalty for fraud, repayment and 
recoupment of overpayments, and waiver 
of overpayments, shall apply to the Spe¬ 
cial Unemployment Assistance Program 
In lieu of the provisions of the applicable 
State law except: 

(1) As provided in subsections (c) and 
(d> of section 205 of the Act: 

(2) As provided in paragraphs (c), 
(g), and (h) of this section; and 

(3) With regard to disqualification for 
fraudulently claiming or receiving a pay¬ 
ment of compensation. 

(g) Procedural requirements. (1) The 
provisions of paragraphs (c), <d>, and 
(f) of $ 619.8 shall apply to determina¬ 
tions and rcdctermlnations made pur¬ 
suant to this section. 

(2) The provisions of i 619.9 shall ap¬ 
ply to appeals and hearings with respect 
to determinations and redeterminations 
made pursuant to this section. 

<h) Fraud detection and prevention. 
Provisions in the procedures of each 
State with respect to detection and pre¬ 
vention of fraudulent overpayments of 
SUA shall be. as a minimum, commen¬ 
surate with the procedures adopted by 


the State with respect to regular com¬ 
pensation which are consistent with this 
part and the Secretary’s -Standard for 
Fraud and Overpayment Detection'' 
(Employment Security Manual Part V. 
sections 7510 et seq.h 
§ 619.11 Inviolate right* to SUA. 

(a) Waiver of rights void. Any agree¬ 
ment by an individual purporting to 
waive, release, or commute any right of 
the individual to SUA shall be void. 

cb) Assignment of rights void. Any 
purported assignment, pledge, or en¬ 
cumbrance of any right of an Individual 
to SUA shall bo void. 

(c) Legal process prohibited . Except as 
provided in S 619.13 or by applicable 
statute of the United States or regula¬ 
tion of the U.8. Department of Labor, 
any right of an individual to 8UA shall 
be exempt from levy, execution, attach¬ 
ment, garnishment, order for the pay¬ 
ment of attorney fees, or any other rem¬ 
edy whatsoever provided for the collec¬ 
tion of debt, and such remedies shall be 
precluded absolutely. Tills prbhlbitlor 
shall apply to sums payable to an Indi¬ 
vidual and to sums paid to the individual. 

(d) Discrimination prohibited. No per¬ 
son shall discriminate against any indi¬ 
vidual in regard to hiring or tenure of 
work or any term or condition of em¬ 
ployment on account of seeking, claim¬ 
ing, or receiving any right to 8UA. 

ce) Obstruction prohibited . No person 
shall in any manner obstruct or impede 
or attempt to obstruct or impede, any 
Individual in seeking, claiming, or receiv¬ 
ing any right to SUA. 

§619.13 Record keeping; dUdoMirc of 
in formal ion. 

(a) Record keeping. Each Stat** 
agency will make and maintain records 
pertaining to the administration of the 
Act as the Secretary requires, and will 
make all such records available for in¬ 
spection, examination, and audit by such 
Federal officials or employees as the Sec¬ 
retary may designate or as may be re¬ 
quired by law. 

(b) Disclosure of information. Infor¬ 
mation in records made and maintained 
by a State agency in administering the 
Act shall be kept confidential, and infor¬ 
mation in such records may be disclosed 
only in the same manner and to the 
same extent as information with tespec t 
to regular compensation and the entitle¬ 
ment of individuals thereto may be dis¬ 
closed under the applicable State law 
This provision on the confidentiality of 
information shall not apply, however, u> 
the U.S. Department of Labor, or in the 
case of information, reports, and studio 
requested pursuant to $ 19.23. or where 
the result would be inconsistent with the 
Freedom of Information Act (5 U.S.C. 
552). the Privacy Act (5 U.S.C. 552a>. 
or regulations of the U.6. Department of 
Labor promulgated thereunder. 

§ 619.16 Special Unemployment .W*t- 
anre Period. 

(a) Beginning and ending. A Special 
Unemployment Assistance Period shall 
begin in an area ot a State on the fin’ 
day of the third calendar week after the 
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week for which there is an “on” Indi¬ 
cator In the area, and shall terminate 
with the last day of the third calendar 
week after the first week for which there 
is an "off" indicator in the area. 

(b) Duration . A Special Unemploy¬ 
ment Assistance Period which triggers 

• on*’ in any area shall have a duration 
of not less than thirteen weeks, but in 
no event shall SUA be paid for any week 
which is not within the effective period 
of the Special Unemployment Assistance 
Program as specified in $ 619.3. 

§619.17 Determination of national and 
nrra unrmplo* meat rules 

The Secretary shall determine the 
national and area unemployment rates 
for the purposes of establishing the be¬ 
ginning and ending dates of a Special 
Unemployment Assistance Period in any 
area. In making a determination the 
Secretary shall use: 

(a) For a national unemployment rate, 
the rate of national unemployment (sea¬ 
sonally adjusted) for all States, as de¬ 
termined by the Secretary. 

(b) For an area unemployment rate, 
the rate of unemployment (not season¬ 
ally adjusted) in the area, as determined 
by the Secretary. 

§619.111 ^ Drlrrminatiofi of “on M and 

‘*o(T indicator*. 

<a) “On" indicator. There shall be an 

* on” indicator in an area for a week, if 
for the most recent three consecutive 
calendar months ending before that 
week, for which data are available, the 
Secretary determines that: 

U> The rate of national unemploy¬ 
ment dseasonally adjusted) averaged 6.0 
per centum or more: or 

(2) The rate of unemployment in the 
area mot seasonally adjusted> averaged 
6.5 per centum or more. 

<b> Off" indicator . There shall be an 
‘ off' indicator in an area for a week if. 
for the most recent three consecutive 
calendar months ending before that week 
for which data are available, the Secre¬ 
tary determines that both paragraphs 

(i> and (a> (2) of this section are not 
.satisfied, 

§619.19 Annouitrenicnl of the begin¬ 
ning and ending of a Special Unem¬ 
ployment A%«i*lanee Period, 

<a> National indicators. In the case of 
an indicator based on the rate of national 
unemployment— 


(1> Whenever the Secretary deter¬ 
mines that there is an “on” indicator, 
the Secretary shall cause to be published 
In the Federal Register notice of the de¬ 
termination, and shall include in such 
notice the w*eek for which there was an 
"on” indicator, the week when a Special 
Unemployment Assistance Period will 
commence, and Information regarding 
the nationwide scope of the Special Un¬ 
employment Assistance Program. 

<2» Whenever the Secretary deter¬ 
mines that there is an ‘off" indicator, 
the Secretary’ shall cause to be published 
in the Federal Register notice of the 
determination and shall include in such 
notice the week for which there was an 
“off” indicator, the week when the Spe¬ 
cial Unemployment Assistance Period 
will end, and the areas which shall re¬ 
main in a Special Unemployment Assist¬ 
ance Period by reason of area continuing 
“on” indicators. 

(3* The Secretary* shall also cause to 
be notified the appropriate news media, 
the heads of all State agencies, and the 
Assistant Regional Directors for Man¬ 
power. of the determination of an ”on” 
or ”off” indicator and of its effect. 

( b > Area indicators . In the case of area 
indicators, when there is not in effect an 
“on” indicator based on the rate of na¬ 
tional unemployment, the Secretary shall 
cause to be published In the Federal 
Register any determination made by the 
Secretary* that there is an “on” or “off” 
indicator in an area, the area to which 
the determination is applicable, and the 
beginning or ending date, as the case may 
be, of the Special Unemployment Assist¬ 
ance Period In the area, where the State 
in which the area is located has entered 
into an Agreement which is in effect. The 
Secretary shall cause to be notified of any 
such determination the head of the State 
agency of the State concerned and the 
Assistant Regional Director for Man¬ 
power of the region in which the State 
concerned is located. 

(c> Publicity; notice to individuals. 
Whenever the head of a State agency is 
notified of the Secretary’s determina¬ 
tion that an “on” or “off” indicator will 
begin or end a Special Unemployment 
Assistance Period in an area in the State, 
the head of the State agency shall 
promptly announce the Secretary’s deter¬ 
mination and the beginning or ending 
date of the Special Unemployment As¬ 


sistance Period through appropriate news 
media in the State. In the case of a Spe¬ 
cial Unemployment Assistance Period 
that is about to begin, the announce¬ 
ment shall also describe clearly the un¬ 
employed individuals who may be eligible 
for SUA during the period: and in the 
case of a Special Unemployment Assist¬ 
ance Period that is about to end, the 
announcement shall also describe clearly 
the individuals whose entitlement to SUA 
will be terminated. Whenever there has 
been a determination that a Special Un¬ 
employment Assistance Period will ter¬ 
minate in a State, the State agency shall 
provide WTitten notice to each individual 
w*ho is currently filing claims for 8UA of 
the forthcoming end of the Special Un¬ 
employment Assistance Period and its 
effect on the individual's right to assist¬ 
ance. 

§ 619.20 Urant* to Sutra. 

Each State which has entered into 
an Agreement shall be paid by the United 
States, from time to time, prior to audit 
or settlement by the Oeneral Accounting 
Office, and either in advance or by way of 
reimbursement as the Secretary decides 
in each instance, such amounts as are 
deemed necessary by the Secretary to 
make payments of SUA in accordance 
with the Act and this part and the 
procedures thereunder prescribed by the 
Secretary, and such amounts as are de¬ 
termined by the Secretary to be equal to 
the necessary costs for the proper and 
efficient administration of the Act by the 
State. 

§ 619.21 Pulilir arrna to ucrr«-mriil%. 

The State Agency will make available 
to any individual or organization a true 
copy of the Agreement with that State 
for inspection and copying. Copies of an 
Agreement may be furnished on request 
to any individual or organization upon 
payment of the same charges, if any. as 
apply to the furnishing of copies of other 
records of the State agency. 

§619.22 Information, report* ami 
fttudic*. 

State agencies shall furnish to the 
Secretary such information and reports 
and make such studies as the Secretary 
decides are necessary or appropriate 
for carrying out the purposes of the Act. 

| FR Doc. 7 5-29342 PI Jed 11-4-76:8:45 ami 
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FEDERAL ELECTION COMMISSION 

[11 CFR Part 107] 

(Notice 1075-731 

FEDERAL CAMPAIGN FUNDS 

Allocation of Candidate and Committee 
Activities 

The Federal Election Commission to¬ 
day publishes proposed regulations cov¬ 
ering allocation of campaign contribu¬ 
tions and expenditures, generally 2 
U.8.C. fit 431-437. 

Comment period . Interested parties 
are Invited to submit written comments 
on these proposed regulations to the 
Rule making 8cction, Office of the Gen¬ 
eral Counsel. Federal Election Commis¬ 
sion, 1325 K Street, NW., Washington. 
D.C. 20463. Comments should be received 
on or before December 5,1975. 

Hearings. The schedule for public 
hearings on the proposed regulation will 
be published In the near future. 

Effective date. These regulations shall 
become effective on a date specified in ft. 
future notice published in the Federal 
Register, which effective date shall not 
be less than 30 calendar days after the 
date of this noUce of proposed rule- 
making. nor before the approval by the 
United States Congress. 

It is proposed to add Part 107 as set 
forth below: 

PART 107—ALLOCATION OF CANDIDATE 
AND COMMITTEE ACTIVITIES 

107.i Allocation of expenditures between 
primary and general election*. 

107.3 Allocation* of contributions between 

primary and general election*. 

107A Allocation of expenditure* among (or 
between) candidate®. 

107.4 Allocation of expenditures among 

States by candidates for Presidential 
nomination. 

107.5 Allocation of expense# between cam¬ 

paign and non-campaign related 
travel* 

Authority; Sec. 306, 66 Stat, 17. m 
amended. (3 OS.C. 438). Interpret or apply 
sections 301-308. 80 Stat. 18. (3 U.8C. 

H431-437). 

§ 107.1 Allocution of expenditure* be¬ 
tween primary and general election*. 

a. General rule: Expenditures made 
prior to the primary election shall be 
attributed to the primary, and be re¬ 
ported as such, and expenditures made 
after the primary shall be reported as ex¬ 
penditures made for the general election. 

b. Exceptions: 1. In the event expendi¬ 
tures are made after the primary elec¬ 
tion but are clearly and identlfiably 
made in connection with the primary, 
such expenditures shall be paid from the 
primary campaign account's). and be re¬ 
ported as primary expenditures. 

2. In the event expenditures are in¬ 
curred before the primary election, which 
are clearly identified as being for the 
general election, such expenditures 
should bo paid from the general election 
campaign account(s), and be reported as 
general election expenditures. 

3. Goods and or services purchased be¬ 
fore the primary election and used or 


PROPOSED RULES 

distributed after the date of the primary 
election are attributable to the general 
election and reported os a contribution 
(transfer) in-kind from the primary 
campaign account(s), to the extent that 
the total value of the goods and or serv¬ 
ices transferred exceeds $1,000. 

§ 107.2 Allocation* of contribution* be¬ 
tween primary and general election*. 

a. General rule. Contributions received 
before the primary election shall be de¬ 
posited in the primary election account, 
and be reported as contributions for the 
the primary election shall be deposited 
in the gneral election accounts), and 
be reported as contributions made with 
respect to the general election. 

b. Exception: 1. Contributions re¬ 
ceived before the primary election, but 
clcArly designated as contributions with 
respect to the general election, shall be 
deposited in the general election ac¬ 
count^) and be rported as such. 

2. Contributions received after the pri¬ 
mary election, but clearly identified as 
contributions for the primary election 
shall be deposited in the primary elec¬ 
tion account^), and be reported as con¬ 
tributions with respect to the primary 
election. 

g 107.3 Allocation of expenditure* 
among (or between) candidate*. 

a. General rule: Expenditures mode on 
behalf of more than one candidate shall 
be attributed to each candidate In pro¬ 
portion to the benefit each can be rea¬ 
sonably expected to derive. The amount 
attributed should be paid for and be 
reported by each candidate or his au¬ 
thored committee in proportion to the 
benefit derived, or be reported as an 
Independent expenditure where appro¬ 
priate. 

b. Exceptions: 1. An authorized expen¬ 
diture made by a candidate or political 
committee on behalf of another candi¬ 
date shall be reported as a contribution 
(transfer) in-kinld to the candidate on 
whose behalf the expenditure was made. 

2. Expenditure for rent, overhead and 
general administrative costs of political 
committees and political party organiza¬ 
tions ned not be attributed to individual 
candidates, unless such expenditures are 
made on behalf of an identifiable can¬ 
didate or candidates. 

c. Expenditures for educational cam¬ 
paign seminars, expenditures for train¬ 
ing of campaign workers and registra¬ 
tion or get-out-thc-vote drives are at¬ 
tributable to candidates only when such 
expenditures are made on behalf of a 
clearly identified candidate or candi¬ 
dates. 

g 107.4 Allocation of expenditure* 
among State* by candidate* for Pres¬ 
idential nomination. 

a. Expenditures made by a candidate 
or his authorized committee's) which 
seek to influence the nomination of a 
candidate for the Office of the President 
In a particular state shall be attributed 
ot that state. Such allocation of expendi¬ 
tures shall be reported on FEC Form 
1301. 


b. Expenditures for administrative, 
staff, and overhead costa directly relat¬ 
ing to the national campaign headquar¬ 
ters shall be reported but need not be 
attributed to individual states. Expen¬ 
ditures for staff, media, printing and 
other materials and services used tin 
specific states shall b attributed to those 
states. 

c. An expenditure by a presidential 
candidate for use in two or more states, 
candidate for use In two or more 8tati^ 
which cannot oe attributed in specific 
amounts to each state, shall be attributed 
to each state based on the voting age 
papulation in each state which can rea¬ 
sonably expected to be Influenced by such 
expenditure. 

1. Expenditures for publication and 
distribution of newspaper, magazine, 
radio, television and other types of ad¬ 
vertisements distributed in more than 
one state shall be attributed to each state 
in proportion to the estimated viewing 
audience or readership which such pub¬ 
lication will reach, 

2 Expenditures for travel within a 
state shall be attributed to such state 
Expenditures for travel between states 
need not be attributed to any individual 
state. 

§ 107.5 Allocation of expeme* between 
campaign and non-campaign related 
travel. 

a. Where a trip Involves both cam¬ 
paign-related and non-compaign related 
stops, the expenditures allocable for cam¬ 
paign purposes arc reportable, and are 
calculated on the cost-per-mile based on 
standard airline, bus. train, automobile 
or other appropriate rate, times the dis¬ 
tance of the trip, starting at the point of 
origin, via every campaign-related stop 
and ending at the point of origin. 

b. Where a person conducts any cam¬ 
paign-related business in a location such 
location is a campaign-related stop and 
expenditures made are reportable 

c. Travel expeases paid for out of ap¬ 

propriated funds are not campalpn- 
related expenditures and need not be 
reported. ^ , 

d. Notwithstanding paragraph <c> oi 
this section, the reportable expenditure 
for a candidate who uses government 
conveyance or accommodations for travel 
which is campaign-related is the rate for 
comparable commercial or rental. In the 
case of a candidate authorized by law or 
required by national security to be ac¬ 
companied by staff and equipment, the 
allocable expenditures are the costs oi 
facilities sufficient to accommodate the 
party, less authorized security personnel 
and equipment. If such a trip includes 
both campaign and non-campaign stops, 
equivalent costs are calculated in accord¬ 
ance with paragraphs <a) and <b> of this 
section. 

Dated: November3,1975. 

Thomas B. Curtis, 

Chairman. 

Federal Election Commission 
|FK Doc.75-29900 Piled 11-4-75;8:45 uni 
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FEDERAL ELECTION COMMISSION 

pCotlc* 1975-711 

ADVISORY OPINIONS 

TYie Federal Election Commission an¬ 
nounces the publication today of Advi¬ 
sory Opinions 1975-51, 1975-57 and 
1976-77. The Commission's opinions are 
In response to questions raised by Indi¬ 
viduals holding Federal office, candidates 
for Federal office and political commit¬ 
tees, with respect to whether any specific 
transaction or activity by such Indi¬ 
vidual, candidate, or political committee 
would constitute a violation of the Fed¬ 
eral Election Campaign Act of 1971. os 
amended, of Chapter 95 or Chapter 96 of 
Title 26 United States Code, or of Sec¬ 
tions 608, 610. 611, 613, 614, 615. 616, or 
617 of Title 18 United States Code. 

The Commission points out that these 
advisory opinions should be regarded a s 
Interim rulings which ore subject to 
modification by future Commission regu¬ 
lations of general applicability. In the 
event that a holding In either opinion is 
altered by the Commission's regulations, 
the persons to whom the opinions were 
issued will be notified. 

Advisory Opinion 1975-51 

USX or EXCESS CAMPAIGN FUNDS TO PUR¬ 
CHASE CONGRESSIONAL OFFICE EQUIPMENT 

This advisory opinion is issued pur¬ 
suant to 2 U.S.C. 437f in response to a re¬ 
quest by Congressman James L. Ober- 
star. The request was published in the 
September 3. 1975, Federal Register <40 
FR 40678), and Interested parties were 
given an opportunity to submit written 
comment* pertaining to the request. No 
comments were received. 

In his request, Congressman Oberstar 
stated: 

Our office plans to Install a compu ter ter¬ 
minal to meet the demand of constituent 
msll. The coat of the terminal will exceed 
our office allotment and. therefore, we would 
like to use excess campaign funds to estab¬ 
lish a separate Oberstar Office Equipment 
account. 

Congressman Oberstar has asked wheth¬ 
er the use of campaign funds In the 
manner described is legal. 

Under 2 U.8.C, 439a, "Talmounts re¬ 
ceived by a candidate as contributions 
that are in excess of any amount neces¬ 
sary to defray his expenditures, ,.. may 
be used by such candidate or individual, 

♦ • to defray any ordinary and necessary 
expenses incurred by him in connection 
with his duties as a holder of Federal 
office. ... or may be used for apy other 
lawful purpose." The use of excess cam¬ 
paign funds to install a computer termi¬ 
nal for use in handling constituent mail 
would be permitted under this section. 

The Commission Is currently in the 
process of proposing a regulation pertain - 
big generally to office accounts and in 
particular to the applicability of expendi¬ 
ture limitations to nonappropriated 
funds expended to support the activities 
of an officeholder. 

This advisory opinion Is issued on an 
interim basis only pending the promulga¬ 


tion by the Commission of rules and regu¬ 
lations of general applicability. 

Advisory Opinion 1975-67 

APPLICATION OF LIMITS TO POST-ELECTION 

CONTRIBUTIONS TO SINGLE CANDIDATE 

COMMITTEE 

This advisory opinion is rendered pur¬ 
suant to 2 U.8.C. 437f. The request was 
published on Setpember 3. 1975. in the 
Federal Register. 40 FR 40679. Written 
comments were invited for a period of 
ten days. No comments were received. 

The request was submitted by the 
treasurer of the John L. Grady Campaign 
Fund thereinafter Grady Committee). 
Mr. Grady was a candidate for the U.S. 
Senate in 1974. 

The first question raised Is whether 
there la any time limitation on the ac¬ 
ceptance of contributions subsequent to 
on election. Upon further tnqiury, the 
Commission determined that the contri¬ 
butions would be solicited and expended 
solely to liquidate campaign debts from 
the 1974 election. The second question 
posed is whether It is permissible to ac¬ 
cept funds raised from testimonials, din¬ 
ners. etc. to liquidate past campaign debts 
If such events are held subsequent to an 
election. Funds raised for the above pur¬ 
pose through testimonials, dinners, etc. 
are contributions as defined in 2 UB.C. 
431(e). 

Advisory Opinion 1976-6, the Policy 
Statement of the Commission and In¬ 
terim Guideline published in the Fed¬ 
eral Register on July 25. 1975 <40 FR 
31315), and August 5, 1975 (40 FR 32950 
and 32952) respectively, detail the posi¬ 
tion of the Commission regarding the re¬ 
tirement of 1974 campaign debts. These 
three publications set out specifically the 
requirements a candidate or his cam¬ 
paign committee must meet tn order to 
use contributions for liquidating past 
debts. The Commission refers the Grady 
Committee to these publications in an¬ 
swer to Its first two questions. 

The last issue is whether funds raised 
after the election may be used to repay 
the candidate for loans made by him to 
his campaign fund. A candidate may be 
repaid for loans made by him to his cam¬ 
paign out of funds raised after the elec¬ 
tion. If any loans were made by the can¬ 
didate after January 1,1975. with respect * 
to his 1974 Senate campaign, then the 
loan or advance must be evidenced by a 
written instrument fully disclosing the 
terms and conditions of such loan or ad¬ 
vance. 18 U.S.C. 608(a)(3). The Federal 
Election Campaign Act of 1971 limited 
to $35,000 the amount a candidate for 
Senate could expend from his or her own 
funds or those of his or her immediate 
family in connection with a Senate cam¬ 
paign. No change was made in this lim¬ 
itation in the 1974 Amendments. A loan 
is an "expenditure" as defined In 18 
U.S.C. 591(f). Therefore, the outstanding 
loams) by a candidate (or his or her 
immediate family) to his or her cam¬ 
paign may not exceed $35,000 at any time 
during the campaign. 


The John L. Grady Campaign Fund 
may repay the candidate for loans or ad¬ 
vances made to it before January 1, 1975. 
even though such loan or advance is 
not evidenced by a writing. Any loan 
made by a candidate (or his or her im¬ 
mediate family) on or after January 1. 
1975. may only be repaid If It is evidenced 
by a writing. A loan or advance Is com¬ 
puted In arriving at the total expendi¬ 
ture "only to the extent of the balance 
of such loan or advance outstanding and 
unpaid." 18 U.S.C. 608(a)(4). While the 
candidate for Senate may lend his cam¬ 
paign more than $35,000 aggregated dur¬ 
ing an election, at no time shall the out¬ 
standing balance, plus other expendi¬ 
tures from "immediate family* funds, 
exceed $35,000. 

The statute makes no distinction for 
purposes of campaign debts and obliga¬ 
tions between those debts owed the can¬ 
didate and those owed to other persons. 
The Commission Is of the opinion that 
both types of debts may be retired from 
contributions solicited specifically for 
that purpose (and received on or before 
December 31, 1975) subsequent to the 
election. 

This advisory opinion is Issued on an 
interim basis only pending promulgation 
bv the Commission of rules and regula¬ 
tion* or policy statements of general ap¬ 
plicability. 

Advisory Opinion 1975-77 

WirrTHER ROYALTIES ARE SUBJECT TO 
LIMITATIONS ON ACCEPTANCE Of EXCES¬ 
SIVE HONORARIUMS 

This advisory opinion is rendered 
under 2 U.S.C. 437f In response to a re- 
ouest for an advisory opinion which 
was submitted by J. Brian Smith, Press 
Fecretary, for Congressman John J. 
Rhode*, which was published as AOR 
1 975-77 in the October 1, 1976, Federal 
Register <40 FR 45295). Interested par¬ 
ties were given an opportunity to submit 
written comments relating to the re¬ 
quest. No comments were received. 

The request asks whether royalties 
from the publication of a book by a Con¬ 
gressman would be limited by the provi¬ 
sions of section 616 of Title 18, United 
States Code. It is provided in 18 U.SC. 
616 thnt: 

•’Whoever, while an elected or appointed 
officer or employee of any branch of tbo 
Federal Oovernmerit— 

(1) accepts any honorarium of more than 
•1.000 • • • for any appearance, speech, or 
article: or 

<2) accept,** honorarium* • • • aggregating 
more than $15,000 In any calendar year; 
•hall be fined not leaa than $1,000 nor more 
than $5,000. 

Tills provision clearly limits honoraria 
accepted for nny appearance, speech, or 
article. The question then arises as to 
whether, for purposes of this section, n 
royalty received for the publication of 
a book should be treated as identical to 
»n honorarium accepted for an article. 
As 18 U.S.C. 616 Is a criminal statute, the 
canons of statutory construction require 
that its language should be strictly con- 
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strued so that each word will be given 
only Is plain meaning in the absence of 
strong evidence to the contrary. Thus In 
this case the Commission concludes that 
tlie word “article" should be read nar¬ 
rowly and not Interpreted as meaning 
•‘any publication/' 

This view conforms with the explicit 
Intent of Congress with regard to this 
section: 

Mr. HUGH SCOTT. • • • X have been 
asked by one Senator to raise a question aa 
regards publication of books as distinguished 
from magazine articles. There la a limita¬ 
tion here on honoraria of $1,000. I believe 
there la an exception that doe* permit Mem* 
ben of Congress to publish books and to 
receive compensation for that purpose. 1* 
that comet? 

Mr. CANNON. The Intent la that the pub¬ 
lishing of a book does not constitute an 
honorarium under the language used in 
the bill. • • • 

120 Cong. Rec. 818526 (dally ed.. Oct. 8. 

1074) 

Mr. FRKNZEL. (Presenting comments for 
the House of Representatives on the Confer¬ 
ence Report. 1 * • • The conference substi¬ 
tute limits honorariums to $1,000 per appear¬ 
ance and a total of $16,000 per calendar year. 
I concur with the discussion by Senators 
Scott and Cannon • • •. 

120 Cong. Rec. H10334 (dally ed.. Oct 10. 
1074) 

Accordingly, it Is the opinion of the 
Commission that royalties from the pub¬ 
lication of a book by a Congressman 
would not be affected by the provisions 
of 18 UJS.C. 816. 

This advisory opinion Is issued only on 
an interim basis pending the promulga¬ 
tion by the Commission of rules and 
regulations of general appllcahllty. 

Date: October 30, 1975. 

Thomas B. Curtis, 
Chairman for the 
Federal Election Commission. 

|FR DOC.75-29840 Filed 11-4-75:8:45 am] 


(Notleo 1975-73. AOR 1075-901 

ADVISORY OPINION REQUESTS 

In accordance with the procedures set 
forth in the Commission's Notice 1975- 
4. published on June 24, 1975 (40 FR 
26660). Advisory Opinion Request 1975- 
99 Is published today. 

Interested persons wishing to com¬ 
ment on the subject matter of the Ad¬ 
visory Opinion Request may submit 
written views with respect to such re¬ 
quest on or before November 17. 1975. 
8uch submission should be sent to the 
Federal Election Commission, Office of 
General Counsel. Advisory Opinion Sec¬ 
tion. 1325 K Street. NW„ Washington. 
D.C. 20463. Persons requiring additional 
time in which to respond to any Advisory 
Opinion Request will normally be 
granted such time upon written request 
to the Commission. All timely comments 
received by the Commission will be con¬ 
sidered by the Commission before It is¬ 
sues an advisory opinion. The Commis¬ 
sion recommends that comments on 
pending Advisory Opinion Requests refer 
to the specific AOR number of the Re¬ 
quest commented upon, and that statu¬ 
tory references be to the United 8tates 
Code citations, rather than to the Public 
Law Citations. 

AOR 1076-99: Application of 18 U.8.C. I 611 
to Contribution* Mad* by Government 
Contractors to Non-Federal Candidates 
or for Non-Federal Political Purpoae 
(Request Edited by the Commission). 

Dear CommUHioncr*: Pursuant to 2 XJB.C. 
I 4371 • • • the San Francisco Republican 
County Central Committee, a ’•committee** a* 
defined by 18 U8.C. I 591(b) • • • respect¬ 
fully requests you Issue an advisory opinion 
as to whether a person, as denned by 18 
XJB.C. 1691(g), or a labor organization, as 
denned by 18 UB.C. 1610, can make con¬ 
tributions to a segregated fund within this 


committee from which no funds are contrib¬ 
uted to or spent on any Federal candidates 
or campaign* or used to Influence Federal 
elections, without violating I 811 of Title IS 
United States Code. If the person or labor 
union la a government contractor as defined 
in I 811. 

The San Francisco Republican County 
Central Committee receives funds con¬ 
tributed originally from corporations, labor 
unions and individual contributors. All cor¬ 
porate and labor union fundsand some indi¬ 
vidual funds are deposited Into a sepam>. 
restricted bank account, which la registered 
under Calfli/omia'fi Political Reform Act of 
1974 and reported thereunder Such restricted 
funds have been and are used only for consti¬ 
tutional office candidates, legislative candi- 
dates, statewide ballot measures, county of¬ 
fice candidates, county ballot measures, city 
council and mayoralty candidate*, city and 
local ballot measure*, and special district 
candidate* such a* local transit boards and 
board* of education. A second bank account 
has been established by the committee for 
the support of Federal candidate* and only 
unrestricted funds are solid led and depot it<d 
into that account, which socount ha* betm 
registered and reported under Title 2. UnluM 
States Code, and as required, under Cn. 
fornla’s Political Reform Act of 1974. 

Does | 611 of Title 18, United Btates Codr 
prohibit government contractors, as defined 
therein, from making contributions to this 
San Francisco Republican County Central 
Committee restricted account? 

Vico O. NnascK, Jr.. 

Special Counsel 

Source: San Francisco Republican County 
Central Committee, by 8peclal Counsel. Visa 
G. Nielsen. Jr., Dobbs. Doyle & Nielsen. Suite 
2500. The Alcoa Building. One Maritime 
Plaza, San Francisco, California 04111 (Oct. 
ber 24. 1975.) 

Dated: November 3, 1975. 

Neil Staebler. 

Vice Chairman for the 
Federal Election Commission 
|FR Doc.76-29901 Filed 11-4-75:8:45 *m| 
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Public Papers of the Presidents 
of the United States 


Annual volumes containing the public messages and statements, news 
conferences, and other selected papers released by the White House. 
Volumes for the following years arc now available: 

HERBERT HOOVER 

1929_$13-30 


HARRY : 

1945 _$H.75 

1946 _$10.80 

1947 _$1115 

1948 _$15.93 

DWIGHT D. 

1955_$14.60 

1954 _$17.20 

1955 _$1450 

1936_—--$17.30 

JOHN F. 

1961_$14.33 

1963_ 


>. TRUMAN 


1949_____ 

$11.80 

1950_ 

$13.85 


$12.65 


1932-33—..*18.45 

EISENHOWER 


1958 

$14.70 

1950 

_$14.95 

1960-61_ 

_ $16.83 

KENNEDY 

1962_ 

__ _$15.55 

_ . _ $15.35 



LYNDON B. JOHNSON 


1963-64 (Book I)-$15.00 

1963-64 (Book II)- $15.25 

1965 (Book 1)-$12.25 

1965 (Book II)-$12.35 

1968-69 (Book I). 
1968-69 (Book II) 


1966 (Book 1)_$13.30 

1966 (Book II)-$14.35 

1967 (Book I)_$12.85 

1967 (Book II)_$11.60 

_$14.05 

_$ 12.80 


RICHARD NIXON 

1969 _$17.15 1971-$18.85 

1970 _$18.30 1972-$18.55 

Published by Office of the Federal Register. National Archives and Records Service, General 

Services Administration 


Order from Superintendent of Documents, U.S. Government Printing Office 
Washington, D.C. 20402 












































